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§ 10:3
§ 10:4
§ 10:5
§ 10:6
§10:7
§10:8
§ 10:9
§ 10:10
§ 10:11
§ 10:12
§ 10:13
§10:14
§10:15
§ 10:16
§10:17
§ 10:18
§ 10:19
§ 10:20
§ 10:21
§ 10:22
§10:23
§10:24
§10:25

General considerations

Minimizing likelihood of conflict

—Be clear on client’s intent

— —Ask client his or her intent

— —Avoid ambiguous terms

— —Use memos or codicils for personal items
—Encourage communication with family
—Reduce effectiveness of conflict

— —No contest clause

— —Structure of property dispositions

— —Communication by client
—Structure for resolution of conflict

— —Provide access to information

— —Conflict resolution body

— —Mediation or arbitration provision
—Role of attorneys; ethical considerations
Preserving flexibility

—Fiduciaries

— —Fiduciary duties

— —Types of fiduciaries

— — —Individual fiduciary

— — —Corporate fiduciary

— — —Blended fiduciaries

— —Constraints on appointing a fiduciary
— —Avoiding deadlock
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§ 10:26 —Powers of appointment
§ 10:27 Constraints in dispositive planning
§ 10:28 —Client perceptions and understandings

§ 10:29 — —Policy choices

§ 10:30 — —Misunderstandings

§ 10:31 —Cost and complexity

§ 10:32 —Tax considerations

§ 10:33 — —Transfer taxes

§ 10:34 — —Estate and Gift Tax Exclusion Amount
§ 10:35 — —Marital deduction

§ 10:36 — —Generation-skipping transfer tax

§ 10:37 — —Income tax

II. CLIENT’S GOALS

§ 10:38 Assessing goals

§ 10:39 Players involved in dispositive planning
§ 10:40 —Client

§ 10:41 —Beneficiary

§ 10:42 —Estate planning attorney

§ 10:43 —Professional tax advisors
§ 10:44 —Financial planning professionals
§ 10:45 —Life insurance agents

§ 10:46 —Trust officers

§ 10:47 Practicality of proposed plan

§ 10:48 Complete dispositions; primary, secondary, and
contingent beneficiaries

§ 10:49 —Comprehensive property dispositions

§ 10:50 Balancing dispositive desires

§ 10:51 —Balancing among different client desires
§ 10:52 —Balancing desires with convenience
§ 10:53 —Balancing desires with expense

III. COORDINATION OF NONPROBATE AND

PROBATE ASSETS
§ 10:54 Organizing, categorizing and selecting tools of
disposition

§ 10:55 Dispositive documents
§ 10:56 —Wills

§ 10:57 — —Specific disposition of personal property
§ 10:568 — —Specific bequests of cash or specific items
§ 10:59 — —Trusts

§ 10:60 — — —Dispositive provisions of trust

§ 10:61 — — —Trust powers

XXXIV
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§ 10:62 — — —Appointment of trustees

§ 10:63 — —Disposition of residue

§ 10:64 — —Contingent bequest

§ 10:65 — —Contingent trust or TUTMA provision

§ 10:66 — —Tax and debt allocation clause

§ 10:67 — —Appointment of executor

§ 10:68 —Testamentary trusts

§ 10:69 — —Purposes

§10:70 — — —Tax savings

§ 10:71 — — —Management expertise

§ 10:72 — — —Protection of property for benefit of minor
and/or immature beneficiaries

§ 10:73 — — —Protection of property from creditors

§ 10:74 — — —Protection of property from claims of
estranged spouses

§ 10:75 — — —Control over disposition of property upon
beneficiary’s death

§ 10:76 — —Income taxation of testamentary trusts

§ 10:77 —Revocable living trusts

§ 10:78 — —Use of revocable living trusts in other states

§ 10:79 — —Reasons to use revocable living trust in Texas

§ 10:80 — — —Avoid probate in other states

§ 10:81 — — —Minimize likelihood of will contest

§ 10:82 — — —Avoid possible hassles associated with
disability

§ 10:83 — — —Provide privacy regarding nature, size, and
disposition of client’s estate

§ 10:84 — — —Avoid hassles of probate

§ 10:85 —Irrevocable inter vivos trusts

§ 10:86 Avoiding guardianships

§ 10:87 Beneficiary designations and other nonprobate
transfers

§ 10:88 Funding client’s tax plan

IV. PROPERTY INTERESTS

§ 10:89 Nature and scope
§10:90 Client’s property interests

§ 10:91 —Character of property

§ 10:92 — —Separate property

§ 10:93 — —Community property

§ 10:94 — —Impact on planning

§ 10:95 — — —Tracing

§ 10:96 — — —Adjusting bequests to consider character

§ 10:97 — — —No contest clause for character of property

XXXV
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§ 10:98 — — —Acknowledgment of character of property

§ 10:99 —Outright ownership

§ 10:100 —Beneficial interests

§ 10:101  Property interests given to beneficiaries

§ 10:102 —Legal versus equitable

§ 10:103 — —Contingent interest

§ 10:104 — —Vested interest

§ 10:105 — —Present interest

§ 10:106 — —Future interest

§ 10:107 — —Life estate

§ 10:108 — —Remainder

§10:109 — —Reversion

§ 10:110 — —Income interest

§ 10:111 — —Interest in principal

§10:112 — —Annuity

§ 10:113 —Specific interests versus general interests

§ 10:114 —Dollar interests versus percentage interests

§ 10:115 —Undivided interests versus divided interests

§ 10:116 —General and special powers of appointment

§ 10:117 — —General power of appointment

§ 10:118 — —Special power of appointment

V. PLANNING FOR SPECIFIC BENEFICIARY
TYPES

§ 10:119 Relationship to client and other family members

§ 10:120 Planning for spouses

§ 10:121 —Support for spouse

§ 10:122 —Protecting spouse

§ 10:123 — —Spouse’s own indiscretions

§ 10:124 — —Conflict with children

§ 10:125 —Considerations in structuring property

dispositions for spouse

§ 10:126 — —Understand client’s intent

§ 10:127 — —Selecting trustee an important decision

§ 10:128 — — —Spouse as sole trustee

§ 10:129 — — —Spouse as co-trustee or others as sole trustee

§ 10:130 — —Information provided to children

§ 10:131 — —Use of trust committee

§ 10:132 —Noncitizen spouse

§ 10:133 Planning for children

§ 10:134 —Minor children

§ 10:135 —Adult children

§ 10:136 —Children of blended families; his, hers, ours

§ 10:137 — —Interpersonal considerations

XXXV



TaBLE oF CONTENTS

§ 10:138

§10:139
§ 10:140
§ 10:141

§ 10:142
§ 10:143
§10:144

§ 10:145
§ 10:146

§ 10:147
§10:148
§10:149
§ 10:150
§ 10:151
§ 10:152

§ 10:153

§ 10:154
§ 10:155
§ 10:156
§ 10:157
§ 10:158
§ 10:159
§ 10:160
§ 10:161

— —Considerations in structuring disposition of
property

— — —Character, identity and extent of property

— — —Portion of property passing under will

— — —How much of property will remain at
surviving spouse’s death

—Protecting the children

— —Client clear as to his or her intent

— —Address principal distributions and consider
the investment of trust

— —Select trustee carefully

— —Consider providing a mechanism for client’s
children to obtain information and have input

Planning for grandchildren

—Interpersonal consideration in structuring gift

—Tax considerations

—Form of making gifts to grandchildren

— —Outright gifts

— —Gifts in trust for exclusive use of one
grandchild

— —Gifts in trust for a child and children of that
child which continue for benefit of grandchildren
after child’s death

Planning for disabled and minor beneficiaries

Significant others and nontraditional relationships

—Unmarried couples

—Same sex couples

—Paramours

Planning for pets

Substantial charitable gifts

General family shared assets

VI. PLANNING FOR PROBATE PROPERTY

§ 10:162
§ 10:163
§ 10:164

§ 10:165

§ 10:166
§ 10:167
§ 10:168
§10:169
§10:170
§10:171

Property subject to probate

—Title to property

—Bank accounts and other accounts at financial
institutions

—Statutory and contractual constraints on
disposition

— —Claims of creditors

— —Widow’s election

— —Allowances

— —Homestead

— —Business and other contractual agreements

—Coordination with business continuation planning
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VII. PLANNING FOR NONPROBATE PROPERTY

§ 10:172
§10:173
§10:174
§ 10:175

§ 10:176
§ 10:177

§10:178

§ 10:179
§ 10:180
§ 10:181
§ 10:182

§10:183
§ 10:184
§ 10:185

§ 10:186

§10:187
§10:188
§ 10:189
§ 10:190
§ 10:191
§ 10:192
§ 10:193
§ 10:194
§ 10:195
§ 10:196
§ 10:197

§ 10:198

§ 10:199
§ 10:200
§ 10:201
§ 10:202
§ 10:203
§ 10:204
§ 10:205

§ 10:206

XXXVIil

Types of property
Multiple-party accounts in financial institutions

—dJoint accounts

— —General rules for all joint accounts, with or
without right of survivorship

— —Joint accounts with no survivorship

— —Joint account with right of survivorship
(JTWROS)

— —Community property with right of survivorship
accounts (CPWROS)

—Payable on death (P.O.D.) accounts

—Trust accounts

—Convenience accounts

—Planning considerations for multiple-party
accounts

— —Advantages of multiple-party accounts

— —Disadvantages of multiple-party accounts

— — —Assets are not available to fund
testamentary trusts

— — —Multiple-party accounts may result in
unintended inequality of distributions

— — —Failure to seek professional advice

— — —No trust provisions when beneficiary a minor

— — —Not voided by divorce

— — —Exposure to creditors

Life insurance

—Types of life insurance

— —Term life insurance

— —Whole life insurance

— —Universal life insurance

— —Endowment contracts

—Tax consequences of receipt of life insurance
proceeds

—Coordinating beneficiary designations with estate
plan

—Effect of divorce on beneficiary designation

Tax deferred retirement benefits

—Types of plans

— —Qualified plans

— —Individual retirement accounts

— —403(b) Annuities

—Estate planning considerations for tax deferred
retirement benefits

— —Who can be a beneficiary under the plan
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§ 10:207

§ 10:208
§ 10:209
§ 10:210
§ 10:211
§ 10:212

§10:213
§ 10:214
§ 10:215
§ 10:216
§ 10:217

§10:218
§ 10:219
§ 10:220

§ 10:221
§ 10:222
§ 10:223
§ 10:224
§ 10:225

§ 10:226
§ 10:227
§ 10:228
§ 10:229
§ 10:230
§ 10:231
§ 10:232
§ 10:233
§ 10:234
§ 10:235
§ 10:236
§ 10:237
§ 10:238
§ 10:239

§ 10:240
§ 10:241
§ 10:242

— —Who should be beneficiary of participant’s
benefit

— — —Spouse as beneficiary

— — —Bypass trust as beneficiary

— — —QTIP trust as beneficiary

— — —Charity as beneficiary

— —How will designated beneficiary affect required

minimum distributions from plan
— — —Impact of designated beneficiary
— — —Recalculation of life expectancy
— — —Impact of no designated beneficiary
— — —Trust as beneficiary
— —Is special planning necessary for client’s

community property interest in client’s benefits or

benefits of his or her spouse

— — —Designation of beneficiary by participant
spouse

— — —Designation of beneficiary of IRA by
nonparticipant spouse

— — —Nonparticipant spouse cannot designate
beneficiary of qualified plan

— —Effect of divorce on beneficiary designation

Nonqualified deferred compensation

Joint tenancy with right of survivorship

Community property with right of survivorship

—Proof of community property with right of
survivorship agreement

—Planning considerations

— —Advantages

— —Disadvantages

— — —Adjudication may be required

— — —No contingent distribution

— — —Not available to fund testamentary gifts

— — —Not voided by divorce

Trusts and beneficial interests

Annuities

—Types of annuities

—Income tax consequences of annuities

—Estate tax consequences of annuities

—Estate planning considerations for annuities

— —Who should be beneficiary of participant’s
benefit

— — —Spouse as beneficiary

— — —Bypass trust as beneficiary

— — —QTIP as beneficiary

XXXIX
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§ 10:243 — — —Charity as beneficiary

CHAPTER 11. BUSINESS PLANNING

I. BACKGROUND

§ 11:1  Historical background of techniques currently used

§ 11:2 —Estate freeze through transfer of common stock with
no current value while retaining preferred stock

§ 11:3 —Grantor retained income trust (GRIT)

§ 11:4 —Chapter 14

II. CHOICE OF ENTITY

§ 11:5 Overview of considerations
§ 11:6 Business structures

§ 11:7 —Sole proprietorship
§11:8 —Corporation

§11:9 — —C Corporation

§ 11:10 — —S Corporation

§ 11:11 —Limited Liability Company (“LLC”)
§ 11:12 —Partnership

§ 11:13 — —General partnership

§ 11:14 — —Limited partnership

§ 11:15 Tax considerations

§ 11:16 —Sole proprietorship

§ 11:17 —C Corporation

§ 11:18 —S Corporation

§ 11:19 —Partnership

§ 11:20 —Limited partnership

§ 11:21 —Limited liability company

§ 11:22 Management and control

§ 11:23 —Management upon disability

§ 11:24 — —Sole proprietorship

§ 11:25 — —Corporation

§ 11:26 — —Limited liability company
§ 11:27 — —Partnership

§ 11:28 — —Limited partnership

§ 11:29 —Management upon death

§ 11:30 — —Sole proprietorship

§ 11:31 — —Corporation

§ 11:32 — —Limited liability company
§ 11:33 — —Partnership

§ 11:34 — —Limited partnership

§ 11:35 —Dividing control of business from equity interest
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§ 11:36
§ 11:37
§ 11:38
§ 11:39

Transfer issues

—Voting control

—Flow through of profit

—Valuation of entity—Accuracy and discounts

III. CONVERSIONS

§ 11:40 Corporation to state law partnership

§ 11:41 —Objectives in conversion

§ 11:42 — —Avoid the historical Franchise Tax

§ 11:43 — —Maintain limited liability

§ 11:44 — —Qualify for federal nonrecognition treatment on
the conversion

§ 11:45 — —Maintain S Corporation status if already an S
Corporation

§ 11:46 — —Avoid title or account transfers

§ 11:47 —New provisions of law or regulations which enable
this arrangement

§ 11:48 — —State law conversion statute

§ 11:49 — —“Check the box” regulations

§ 11:50 —Other considerations and possible pitfalls

§ 11:51 — —IR.C. § 2036(b)

§ 11:52 — —Tax-free reorganization

§ 11:53 — —No second class of stock

§ 11:54 — —Partnership agreement

§ 11:55 —Steps to be taken to convert

§ 11:56  C Corporation to S Corporation

IV. TRUSTS AS OWNERS OF CLOSELY HELD

BUSINESSES

§ 11:57 Crummey defective grantor trust

§ 11:568 —Structure of the Crummey defective grantor trust

§ 11:59 —Structure of the business ownership with Crummey
defective grantor trust

§ 11:60 —Benefits of Crummey defective grantor trust

§ 11:61 Crummey trust for individual beneficiary other than
business owner

§ 11:62  Generation-skipping trust

§ 11:63  Defective grantor trust

V. TRANSFERRING INTERESTS IN CLOSELY
HELD BUSINESSES

§ 11:64
§ 11:65

Overview of techniques
Annual exclusion gifts

xli
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§ 11:67
§ 11:68
§ 11:69
§ 11:70

§11:71
§ 11:72
§ 11:73
§ 11:74
§ 11:75
§ 11:76
§ 11:77
§ 11:78

§ 11:79
§ 11:80
§ 11:81
§ 11:82
§ 11:83
§ 11:84
§ 11:85
§ 11:86
§ 11:87
§ 11:88
§ 11:89
§ 11:90
§ 11:91
§ 11:92
§11:93
§11:94
§ 11:95
§ 11:96
§ 11:97
§ 11:98
§ 11:99
§ 11:100
§ 11:101
§11:102
§ 11:103
§11:104

§ 11:105
§ 11:106
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—Outright to individuals

—Trust for one individual

—Generation-skipping trust

— —Structure of generation-skipping trust

— —Action taken to transfer business ownership to
generation-skipping trust

— —Benefits of generation-skipping trust

Grantor-retained annuity trust

—Structure and requirements

— —Payment of annuity

— — —Right to withdraw

— — —Time for payment of annuity

— — —Prepayment of the annuity

— — —Payment of annuity with cash or other
assets

— — —No payment of annuity with a note

— —Annuity amount

— — —Fixed amount

— — —Incorrect valuation

— — —Short taxable years

— —Income in excess of the annuity amount

— —Additional contributions

— —Payments to other persons

— —Term

—Tax consequences

— —Gift tax consequences

— —Generation-skipping transfer tax

— —Estate tax

— — —Business owner-grantor survives the term

— — —Business owner-grantor dies during the term

— —Income tax

— — —Benefits of grantor trust treatment

— — —Section 677

— — —Section 673

— — —Section 675(4)(C)

— — —S Corporation stock owned by GRAT

—Community property considerations

—Benefits of GRAT

— —No gift is required

— —Future appreciation is uncertain or volatile

— — —Business with dramatic appreciation
potential but uncertain future

— — —High risk-high return investment
— —Low risk on revaluation
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§ 11:107 — —Statute of limitations runs on value when
adequate disclosure made

§ 11:108 — —Greater long-term certainty in treatment of
transaction

§ 11:109  Sales to defective grantor trusts

§ 11:110 —Structure and requirements

§ 11:111 — —Business owner-grantor is taxed on the income

§ 11:112 — — —Nonadverse trustees sprinkling power

§ 11:113 — — —Nonadverse trustees power to add
beneficiaries

§ 11:114 — — —Premium payment power

§ 11:115 — — —Payment of income to the grantor’s spouse

§ 11:116 — — —Discretionary payment of income to grantor

§ 11:117 — — —Administrative powers

§ 11:118 — —Trust is structured as a completed gift

§ 11:119 — —Trust is structured so that the property is not
included in the business owner-grantor’s estate

§ 11:120 —Tax consequences

§ 11:121 —Benefits of sale to defective grantor trust

§ 11:122 — —Installment sales

§ 11:123 — —Comparison to GRAT

§ 11:124 — — —Benefits retained in the event of grantor-
sellers death

§ 11:125 — — —Interest rate is lower

§ 11:126  — — —Greater flexibility in payments

§ 11:127 — — —Transfer-sale can be to a generation-skipping
trust

VI. SPECIAL PROVISIONS IMPACTING CLOSELY
HELD BUSINESSES

§ 11:128 Qualified Family-Owned Business Interests
(“QFOBI”)

§ 11:129 Long-term payout of estate taxes

§ 11:130 —Election to use

§ 11:131 —Requirements

§ 11:132 — —Minimum percentage of adjusted gross estate
§ 11:133 — —Interest must be in a closely held business

§ 11:134 —Terms of payout

§ 11:135 —Acceleration of installment payments

§ 11:136 —Benefits

§ 11:137 —Declaratory judgments by tax court

§ 11:138 —Use of redemption coupled with 6166 payout
§ 11:139 —GST tax

§ 11:140  Section 303 redemptions
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§11:143
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—Limitations on application

—Requirements for qualification

—Distribution must reduce shareholders ownership
of corporation

—Generation-skipping transfers

VII. BUY-SELL AGREEMENTS

§ 11:145
§ 11:146
§ 11:147
§ 11:148
§ 11:149
§ 11:150
§ 11:151
§ 11:152
§ 11:153
§ 11:154
§ 11:155
§ 11:156
§ 11:157
§ 11:158
§ 11:159
§ 11:160
§ 11:161
§ 11:162

§ 11:163
§ 11:164
§ 11:165
§ 11:166
§ 11:167
§ 11:168
§ 11:169
§ 11:170
§ 11:171
§ 11:172
§ 11:173
§ 11:174
§ 11:175
§ 11:176
§ 11:177
§ 11:178
§ 11:179
§ 11:180

xliv

General considerations

Requirements in order to fix value

—Estates obligation to sell

—Ascertainable and reasonable price

—Price binding during lifetime

—Bona fide business arrangement

—Chapter 14 requirements

Methods of determining price in buy-sell agreement

—Appraisal

—Fixed price

—Formula

—Book value but no less than amount of insurance

—Right of first refusal

Uses for buy-sell agreements

—Guarantee business continuity

—Equalize inheritance among family members

—Achieve lifetime planning needs

—Protect owner from changes in co-owner’s
situation

—Fix value for estate-tax purposes

Triggering events

—Lifetime occurrences

—Involuntary transfers

— —Divorce

— —Business interest as security for debt

— —Termination of employment

—Retirement

—Disability

—Death

Use of insurance to fund buy-sell agreement

—Cross-purchase agreement

— —Income tax consequences

— —Estate tax consequences

— —Creditors claims

— —Economics

—Redemption agreement

— —Income-tax consequences
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§ 11:181 — —Estate tax consequences
§ 11:182 — —Creditors
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