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CHAPTER 3. OTHER OCCUPANCY
RELATIONSHIPS

I. RELATIONSHIPS SIMILAR TO TENANCIES

§3:1 Occupancies similar to tenancies
§ 3:2 Occupancy relationships terminable through summary
proceedings or “self-help”

§3:3 —Summary proceedings when no landlord-tenant
relationship exists

§ 34 — —Eviction of occupant who has wrongfully ousted
party entitled to lawful possession

§3:5 —“Self-help”

§3:6  —“Self-help”—Example: occupant in apartment for
only two weeks

§3:7 — —Justification for self-help eviction

§3:8 — —Self-help eviction must be effected “peaceably”

§3:9 — —Distinction: self-help prohibited when tenant
engages in unlawful activity
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§ 3:13 —“Unlawful” removal, defined

§ 3:14 —Ousted occupant must have had peaceable
possession

§ 3:15 — —“Peaceable possession,” defined
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§ 3:16 — — —Example: illegal-eviction law protects
licensee-subtenant

§ 3:17 — — —Example: illegal-eviction protection for school
operator whose license expired

§ 3:18 — — —Example: no illegal-eviction protection for

proposed subtenant
§ 3:19 —New York City’s “Unlawful Evictions Law”

II. AGREEMENT BETWEEN LICENSOR AND
LICENSEE

§ 3:20 “License,” defined
§ 3:21 License distinguished from lease

§ 3:22 —License conveys non-exclusive privilege to occupy
premises

§ 3:23 —License generally cancelable at will

§ 3:24 — —Exception: “irrevocable” license

§ 3:25 —Rule of construction: license or lease?

§ 3:26  —“Illusory” tenancy

§ 3:27 —“License” may limit perfection of security interests

for commercial landlord
§ 3:28 Termination of license
§ 3:29 —Summary proceeding
§ 3:30 —Self-help eviction
§ 3:31 — —Example: newsstand-operator ousted
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§ 3:33 —Family members

§ 3:34 — —Spouses

§ 3:35 — —Stepchildren

§ 3:36 — —Domestic partners; non-traditional “family”
members

§ 3:37 —Roommates
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§ 3:40 — — —Roommate distinguished from guest

§ 3:41 — —Legal restriction on roommates

§ 3:42 — — —Notice requirements
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§ 3:44 — — —Overcrowding prohibitions
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§ 3:49 — — —Permissible under rent control

§ 3:50 — — —Not permissible under rent stabilization

§3:51 — — — —Exception: roommate added as co-tenant on
renewal lease

§ 3:52 — —Amount of rent tenant can charge roommate or
subtenant

III. AGREEMENT BETWEEN PROPRIETOR AND
GUEST OR LODGER

§ 3:53  Generally

§ 3:54 Lodger distinguished from tenant

§ 3:55 —Lodger relationship is personal contract

§ 3:56 — —Extended occupancy may confer tenancy status
§ 3:57 —Proprietor may evict lodger by self-help

§ 3:58 —Lodger may be evicted by summary proceeding

§ 3:59 —Rule of construction: lodger or tenant?
§ 3:60 — —Example: transient hotel guest deemed lodger
§ 3:61 — —Example: motel occupants placed by social

services not “transient”
§ 3:62 Transient hotel-occupants, defined
§ 3:63 —Definition of “transient” hotel-New York City
§ 3:64 — —Mixed-use hotels
§ 3:65 —Rent-regulation of hotel rents

IV. AGREEMENT BETWEEN EMPLOYER AND
EMPLOYEE

§ 3:66 Generally

§ 3:67 No landlord-tenant relationship when occupancy made
contingent on employment relationship

§ 3:68 —Prior tenancy not destroyed by subsequent
employment

§ 3:69 — —Exception: tenancy exchanged for
employment-occupancy

§ 3:70 —Occupancy independent of employment duties
deemed tenancy

§ 3:71 —Subsequent tenancy can be created

§ 3:72 —Effect of successive employment relationships
§ 3:73 —Occupancy granted as compensation

§ 3:74 — —Effect of additional compensation

§ 3:75  Effect of termination of employment agreement

§ 3:76  —When landlord is not the direct employer: conflicting
opinions

§ 3:77 —Landlord may be required to demonstrate “good
cause” to evict
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§ 3:78 —Independent right to possession

§ 3:79  Effect of rent-regulation laws

§ 3:80 —Superintendent not tenant under rent control
§ 3:81 —Succession rights when employee was tenant

V. SQUATTERS AND INTRUDERS

§ 3:82  Generally
§ 3:83 “Squatter,” defined
§ 3:84 —“Intruder” distinguished

§ 3:85 —Notice requirement to commence proceedings

§ 3:86 No landlord-tenant relationship exists

§ 3:87 —Example: squatters enter premises without consent

§ 3:88 — —Compare: original or subsequent permission to
occupy premises

§ 3:89 — —Effect of subsequent withdrawal of consent

§ 3:90 —Squatters hold no property rights

§ 3:91 Eviction of squatters

§ 3:92 —Summary proceedings

§ 3:93 — —Compare: sublessee/roommate not squatters
§ 3:94 —Self-help can be used against squatter

§ 3:95 Squatter or licensee?

§ 3:96 —Summary proceeding on alternate grounds:
conflicting opinion

§ 3:97 — —Squatter/licensee combined proceeding improper:
minority view

§ 3:98 — —Squatter/licensee combined proceeding proper:

majority view

VI. ADULT-HOME RESIDENTS

§ 3:99 Generally
§ 3:100 No landlord-tenant relationship under statute
§ 3:101 —Compare: tenancy-at-will

CHAPTER 4. RENTAL AGREEMENTS

I. INTRODUCTORY CONSIDERATION; RELATIVE-
BARGAINING POSITIONS

§4:1 Generally

II. FORM OF AGREEMENT

§4:2 Express or implied agreement
§ 4:3 “Lease,” defined
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§4:4 Oral or written agreement (Statute of Frauds)

§4:5  —Sufficiency of writing

§4:6 — —Type size
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§ 4:11 Delivery requirement

§ 4:12 Lease or license

§ 4:13 Pros and cons of written (fixed-term) lease

§ 4:14 —Reduces enforcement problems

§4:15 —Fixed lease-term

§4:16 — —Landlord’s perspective

§4:17 — —Tenant’s perspective

III. FUNDAMENTAL LEASE TERMS AND
CONSIDERATIONS

§ 4:18 Essential terms

§ 4:19 —Exclusive possession and control
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§ 4:22 —Amount of rent

§ 4:23 —Specified term
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§ 4:41 — —Liability for breach of lease
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§ 4:43 — — —Statute of Frauds
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§ 4:45 —Agents

§ 4:46 —Guarantors
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§ 4:62 — — —Non-vested rights
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— — — —Timing of landlord’s consent

— — — —Landlord or tenant’s failure to comply with
N.Y. Real Prop. Law § 226-b

— —Commercial leases

— — —No implied restrictions, generally

— — — —Exception: implied limitation on
assignment

— — —May be subject to express conditions

— — —Enforcement limited by waiver/estoppel

— — — —Acceptance of rent may waive breach

— — — —Distinguish: acceptance of rent under
protest may not waive breach

— — — —Distinguish: restriction requiring consent
in the future is not extinguished by consenting to
one sublease

— — — —Compare: consent to assignment can
eliminate non-assignment provision

— — —Lease provisions creating exception to waiver
— —Reasonableness of withholding consent

— — —Landlord’s burden of proof

— —“Reasonableness” examined

— — —Proposed transferee’s financial stability or
lack thereof

— — —Nature of proposed occupancy

— — —Existence of waiting list

— — —Tenant’s failure to request consent under N.Y.
Real Prop. Law § 226-b

— — —Misrepresentations in information provided

— — —Extending prohibitions to “licenses”

— —Compare: manufactured homes

— —Assignment and sublease distinguished

— —Effect of valid transfer of tenant’s interest

— — —Assignment

— — — —Contractual release of original tenant

— — — —Privity of estate between landlord and
assignee

— — — —Absent a release, privity of contract
between landlord and assignor/former tenant
continues

— — — —Privity of contract if assignee assumes
liability

— — —Subleases

— — — —Subtenant’s rights

— — — —Tenant/sublessor remains bound by master
lease
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Pets

—Pet restrictions

—Protections for elderly tenants in federal housing

—Waiver of pet restrictions

— —Example: New York City

— — —Exception: New York City Housing Authority

—Emotional-support animals

Access

Failure or refusal to permit access may constitute
substantial breach of lease

—Manufactured-home park tenancies

Insurance

—Mutual indemnification and insurance provisions
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coverage
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Damage or destruction
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Property taxes
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—Landlord-guaranty provisions
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— —dJoinder of guarantor as a party to summary
proceeding
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§ 4:271 Presumption that agreement is understood and
accepted once signed

§ 4:272 Signatures—New York State as tenant

§ 4:273 Disability rent increase exemption: New York City

§ 4:274 —Eligible apartment

§ 4:275 —Applicant named on the lease or rent order

§ 4:276 —State or federal disability related financial
assistance

§ 4:277 —Income eligibility requirements
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§ 4:279  Generally

§ 4:280 Nonwaivable, nonmodifiable rights

§ 4:281 —Attorney’s fees
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§ 4:292 —Warranty of habitability

§ 4:293 Distinguish: commercial tenancies

§ 4:294 Nonwaivable rights in connection with other types of
residential tenancies

VI. OPTIONS

§ 4:295 Renewal provisions
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§ 4:297 —Renewal provisions must be definite and certain

§ 4:298 — —Rental amount

§ 4:299 — — —Rental amount tied to specified formula or
guideline

§ 4:300 — — — —“Fair market value”

§ 4:301 — — —Rental amount deferrable to arbitration

§4:302 — — —Other details of renewed tenancy

§ 4:303 — — —Time and manner for exercise of option

§ 4:304 —Who may exercise?
§ 4:305 —Exercising options to renew
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VIII.

§ 4:333
§ 4:334
§ 4:335
§ 4:336
§ 4:337

§ 4:338
§ 4:339

— —Covenants as conditions precedent

— —Formalities: strict compliance ordinarily
required

— —“Sweetheart” leases, federal law

— —“Sweetheart” leases, state law

— —Formalities: strict compliance ordinarily
required—Conditional exercise of renewal is
ineffective

— — —Compare: inconsequential discrepancies

— — —Timeliness of notice of exercise

— — — —Equitable considerations

— — — —Acceptance of rent after option period

—Compare: “right of first refusal” to renew

Options to purchase

—Certainty of terms essential

—Legal effect of purchase option

—Exercising option to purchase; strict adherence

— —Exception: equity may intervene to avoid
forfeiture

— —Compliance with lease requirements

— — —Waiver of breach preserves option

—Specific performance if landlord refuses to perform

Compare: “right of first refusal to purchase”

—Distinguished from option to purchase

—Result if landlord refuses to perform

—Landlord cannot defeat tenant’s right to purchase

RECORDATION

Generally

Memoranda of leases

Modifications

Effect of recordation: constructive notice of leasehold
interest

—Tenant in possession as constructive notice

ENFORCING AGREEMENTS

Problems of contract interpretation
—“Four-corners” rule

—Ordinary and plain meaning
—Reasonable meaning

—Interpretation so as to give all parts of contract
effect

—Extrinsic evidence (parol evidence rule)
Waiver and estoppel limitations
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§ 4:340 —“Waiver” and “estoppel” distinguished

§ 4:341 — —Elements of an estoppel

§ 4:342 —Waiver of eviction grounds by accepting rent with
knowledge of tenant’s breach

§ 4:343 — —Rent acceptance from unauthorized assignee

§ 4:344 — —Rent acceptance when tenant notified of default

§ 4:345 —Compare: written agreement specifying no waiver

§ 4:346 —Compare: when waiver would violate public policy

§ 4:347 —Compare: whether landlord’s conduct can “create”
regulated tenancy

§ 4:348 —Compare: when renewal lease issues in accordance

with requirements of regulatory scheme during
course of on-going litigation

§ 4:349 —Compare: when renewal lease issues before or after
“Golub” notice
IX. FORMS

§ 4:350 Form 4-1: Standard form of apartment lease subject
to rent stabilization

§ 4:351 Form 4-2: Disclosure of information on lead-based
paint hazards

§ 4:352 Form 4-3: Window guard rider

§ 4:353 Form 4-4: Standard form of store lease

§ 4:354 Form 4-5: Standard form of office lease

§ 4:355 Form 4-6: Standard form of loft lease

§ 4:356 Form 4-7: Rent stabilization lease rider

§ 4:357 Form 4-8: Escalation clause riders

§ 4:358 Form 4-9: “Good Guy” Guaranty

§ 4:359 Form 4-10: Notice disclosing tenants’ rights to
reasonable accommodations for persons with
disabilities

§ 4:360 Form 4-11 Good cause eviction law notice

CHAPTER 5. HOUSING DISCRIMINATION

I. OVERVIEW

§ 5:1 Housing discrimination prohibited by federal and New
York law

§ 5:2 Illegal “discriminatory practices,” defined

§ 5:3 Application of discrimination laws to commercial
tenancies

II. STATUTORY PROTECTIONS AGAINST
HOUSING DISCRIMINATION

§5:4 No specific protection against housing discrimination
under common law
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Constitutional protections

—United States Constitution

— —No constitutional guarantee of shelter/housing

— —Equal protection guaranteed

— — —Discriminatory impact and intent required to
prove equal protection violation

— — — —Compare: Fair Housing Act

— — —Government action versus private action

— — — —Grounds for upholding state action

— —Promotion of “general welfare” can include
protection from discrimination

— —Government “taking” of private property

— — —No “taking” when landlord’s reversionary
interest and economic return not adversely impacted

— —Other constitutional provisions may relate to
housing discrimination

—New York State Constitution

— —Equal protection

— —Promotion of general welfare

— — —No obligation to zone or build low-income
housing to promote general welfare

— —Government “taking” of private property

Federal statutes

—PFair Housing Act (Title VIII of the Civil Rights Act
of 1968)

— —FHA administered by HUD

— —Discrimination against specific “protected
classes” prohibited

— — —Economic groups are not protected classes

— — —Housing construction not compelled

— —“Discriminatory housing practices” prohibited

— — —Refusing to rent or sell to members of
protected classes

— — —Misrepresenting the availability of housing

— — —Discriminatory advertising

— — —Failing to provide tenant with services or
rights provided to others

— — —Failing to make housing accessible to disabled
persons

— — —Discriminatory financing policies

— — —Racial steering

— — —Exclusionary zoning

— —The prima facie case

— —FHA does not require a showing of
discriminatory intent
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§ 5:39 — — —Establishing discriminatory intent

§ 5:40 — — — —Consent is no defense

§ 5:41  — — —Discriminatory effect

§ 5:42 — — — —“Good faith” is no defense
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§ 5:45 — —FHA exemptions

§ 5:46 — — —Religious organizations
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against children
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§ 5:52 —Civil Rights Act of 1866

§ 5:53 — —No protection based on religion

§ 5:54 — —Contract rights

§ 5:565 ~— —Property rights

§ 5:56 — —Discriminatory zoning measures prohibited

§ 5:57 —Title VI of the Civil Rights Act of 1964

§ 5:58 —Rehabilitation Act of 1973

§ 5:59 — —Compare: Americans with Disabilities Act
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§ 5:64 — — —Homeless shelters and halfway houses may
qualify as public accommodations

§ 5:65 — — —Inns, hotels, and motels are public
accommodations
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accommodation” categorization

§ 5:67 —Violence Against Women Act

§ 5:68 — —Protections for victims

§ 5:69 — —Verification of a victim’s status

§ 5:70 New York State statutes

§5:71 —New York State Human Rights Law

§5:72 — —Discrimination against certain protected classes
prohibited

§ 5:73 — — —Compare: federal law

§5:74 — — —Compare: New York City law

§ 5:75 — —“Unlawful discriminatory practices,” defined
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protected classes

— — —Misrepresenting availability of housing

— — —Discriminatory advertising
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— — —Failing to provide tenant with services or
rights provided to others

— — —Failing to make housing accessible to disabled
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— — —Exclusionary zoning
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— — —Retaliation

— — —Discrimination in financing

— — — —Exception: some age discrimination
permitted

— —Exemptions from ban on housing discrimination

— — —Limits on ban against age discrimination

— — —Exemption for religious organizations

— — —Discounts to disabled persons permitted

— —Discrimination in sale or rental of commercial
space also prohibited

— —Nursing-home discrimination against the blind
prohibited

— —State Division of Human Rights administers law

— — —Concurrent jurisdiction

—New York State Civil Rights Law

— —Discriminatory opposition to transfer of
cooperative ownership prohibited

— —Disabled persons may keep assistance dogs

— —Discrimination in public housing prohibited

—Property-related prohibitions: Gen. Oblig. Law
§ 5-331

—Discrimination against children prohibited: Real
Prop. Law § 237-a

— —Penalties and remedies

— —Prevailing party entitled to attorneys’ fees

— —Exemptions

—Child-bearing restrictions prohibited: Real Prop.
Law § 237

New York City statutes

—New York City Human Rights Law

— —Commission on Human Rights administers New
York City Human Rights Law

— —New York City bans housing discrimination
against more protected classes than federal or state
law
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§ 5:109 — — —Compare: federal law

§5:110 — — —Compare: New York State law

§ 5:111 — —Discriminatory housing practices prohibited

§ 5:112 — — —Refusing to rent or sell to members of
protected classes

§ 5:113 — — —Failing to provide buyer or tenant with
services or rights provided to others

§ 5:114 — — —Discriminatory advertising

§ 5:115 — — —Discriminatory record-keeping

§ 5:116 — — —Blockbusting

§ 5:117 — — —Discriminatory-lending practices

§5:118 — — —Retaliation
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§5:120 — — —Private-home rentals

§5:121 — — —Minors as applicants

§ 5:122 — — —Senior-citizen housing

§ 5:123 — — —Religious organizations

§ 5:124 — —Application to commercial property

§ 5:125  Other local housing-discrimination laws

III. PROTECTED CATEGORIES UNDER FEDERAL
AND STATE LAW

§ 5:126  Introductory considerations

§ 5:127 Race

§ 5:128 —Prima facie racial-discrimination claim

§ 5:129 —Prima facie case of housing discrimination

§ 5:130 —DHCR enforces integration in Mitchell-Lama
housing

§ 5:131 — —Racially discriminatory advertising

§ 5:132 —Pressure to sell only to particular racial group may
not amount to racial steering

§ 5:133 —Concentrating homeless shelters in minority

communities not discriminatory when there is no
discriminatory effect

§ 5:134 Religion

§ 5:135 —Example: religious harassment by neighbor did not
constitute housing discrimination

§ 5:136 —Example: installation of electric locks not deemed
housing discrimination against orthodox Jewish
tenants

§ 5:137 —Example: public-housing authority cannot use
religious preference as basis for tenant location

§ 5:138 National origin/ancestry
§ 5:139 —Example: prima facie case
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—Example: market plan did not discriminate against
Hispanics

—No discriminatory conduct found when applicant
failed to comport with apartment-interview
procedures

Gender

—Discrimination on the basis of gender identity or
expression

—Compare: sexual orientation

—Sexual harassment constitutes gender
discrimination

— —“Sexual harassment” in housing situations,
defined

—“Same-sex” harassment

—Compare: same-sex composition of family unit

Family/marital status

—FHA bars “familial status” discrimination against
individuals with children

— —Compare: similar definitions under New York
laws

— —FHA includes “single person” in “family”
definition

—New York laws prohibit discrimination based on
marital status

— —Examples of laws prohibiting discrimination
based on marital status

— —Compare: New York State bars discrimination
based on sexual orientation

—Exception: senior-housing exemptions

—Statewide rent-regulations permit tenant
succession by nontraditional “family members”

— —“Family member,” defined

— —Criteria for nontraditional family member
designation

—Exclusionary zoning and family composition

Age

—Exception: senior-housing exemptions

— —“Senior housing,” defined

—Additional protections against eviction of elderly

— —Restrictions on landlord’s recovery of rent-
regulated apartments occupied by senior citizens

— —Rent-stabilization restriction on eviction of
tenants temporarily residing in nursing homes

— — —Compare: senior citizens relocating to adult-
care facilities can terminate residential leases

—Religious exemption from fair-housing rules does
not permit unwarranted age discrimination
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§ 5:169 Disability
§5:170 —Compare: definitions of “disability” or “handicap”

§5:171 — —Under federal law

§5:172 — — —Exceptions to FHA coverage

§ 5:173 — —Under state law

§5:174 — —Under New York City law

§5:175 — — —Limitation on definition of disability for
alcohol/drug addiction

§ 5:176 —Reasonable accommodation for disabled required

§ 5:177 —Reasonable accommodation claims

§ 5:178 —Reasonable accommodation for disabled required—

Example: reasonable accommodation of tenant-
employee with AIDS

§ 5:179 — —Example: reasonable accommodation and
handicapped parking

§ 5:180 — —No-pet clauses and reasonable accommodation

§ 5:181 —Construction standards for new housing
accommodations

§ 5:182 —Disability discrimination and maximum occupancy
limits

§ 5:183 —People with AIDS protected against discriminatory
practices

§ 5:184 —Application of fair-housing laws to claims of
disability discrimination

IV. ADDITIONAL PROTECTED CATEGORIES
UNDER NEW YORK CITY LAW

§ 5:185 Sexual orientation

§ 5:186 Partnership status

§ 5:187 Lawful occupation

§ 5:188 Lawful source of income

§ 5:189 Immigration or citizenship status

V. PROTECTIONS AGAINST EXCLUSIONARY
ZONING

§5:190 Exclusionary zoning is unlawful
§ 5:191 Balance required within municipality as a whole
§ 5:192 Test for determining validity of zoning ordinance

VI. REMEDIES FOR HOUSING DISCRIMINATION

§ 5:193 Under federal law
§5:194 —Aggrieved party may file administrative complaint
§5:195 —Aggrieved party may commence civil action
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§ 5:196
§ 5:197
§ 5:198

§ 5:199
§ 5:200
§ 5:201
§ 5:202
§ 5:203

§ 5:204
§ 5:205
§ 5:206
§ 5:207

§ 5:208
§ 5:209

§ 5:210
§5:211
§ 5:212

§ 5:213
§5:214
§ 5:215

§ 5:216

§ 5:217
§ 5:218
§ 5:219
§ 5:220
§ 5:221
§ 5:222
§ 5:223

§ 5:224
§ 5:225

§ 5:226
§ 5:227

—Statute of limitations

— —Under FHA

— — —Compare: no statute of limitations applied to
Attorney General’s injunctive-relief claim

— — —Vicarious liability in FHA cases

— —Under Civil Rights Act of 1866

—Standing to sue

— —Plaintiff must allege “injury in fact”

— — —Municipality can sue brokers for racial
steering

— — —Tenant-counseling organization may sue when
resources expended to stem discriminatory practices

— — —Developers affected by zoning ordinance can
sue

— — —Hotel association lacked standing to sue on
behalf of disabled residents

— — —Nonminority plaintiffs lack standing when no
loss of associational benefits demonstrated

— —Who can be sued

— — —Exception: no individual right of action
against HUD

— —Attorney General has standing to sue

—Available relief

— —Injunctive relief: likelihood of success and
balancing of hardships required

— —Punitive damages available

— — —Criteria for imposing punitive damages

— —Prevailing plaintiff may be awarded attorneys’
fees and costs

— — —Exception: no fees recoverable in
administrative proceedings brought by private
parties

— —Penalties

Under New York State law

—Aggrieved party may file administrative complaint

—Aggrieved party may commence civil action

—Statute of limitations

—Standing to sue

— —Example: white prospective tenant with African-
American roommate can sue for racial
discrimination

— —Commercial plaintiffs have standing to sue

— —Cooperative apartment seller could sue based on
alleged discrimination against prospective buyer

—Available relief

— —Punitive damages limited to $10,000 per plaintiff
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§ 5:228 — —Example: $30,000 in punitive damages awarded

§ 5:229 — —Example: preliminary injunction granted to
prospective purchaser of commercial space based on
disability discrimination

§ 5:230 Under New York City law

§ 5:231 —Aggrieved party may file administrative complaint

§ 5:232 —Aggrieved party may commence civil action

§ 5:233 —Statute of limitations

§ 5:234 —Standing to sue

§ 5:235 —Available relief

§ 5:236 — —Injunctive relief

§ 5:237 — — —Stay of eviction proceedings
§ 5:238 — —Civil penalties

§ 5:239 — —Criminal penalties

VII. FORMS

§5:240 Form 5-1: Legal apartment application

§5:241 Form 5-2: Federal complaint for declaratory
judgment, injunctive relief and damages

§ 5:242 Form 5-3: State division of human rights complaint

§ 5:243 Form 5-4: New York City Human Rights Commission
Complaint

§ 5:244 Form 5-5: U.S. Department of House and Urban
Development, Certification of Domestic Violence,
Dating Violence, or Stalking

CHAPTER 6. AMOUNT OF RENT

I. AGREEMENT TO PAY RENT

§6:1 Payment of rent
§ 6:2 Place of payment
§6:3 Application of payments

§6:4 —Partial rent tenders may be rejected

§6:5  Time for payment

§6:6 —Parties may agree to advance rent payment

§ 6:7 —Effect of Saturday, Sunday, or holiday due date

§6:8 Acceleration of payment
§6:9 Enforceability of acceleration agreement based on rent

§ 6:10 —Acceleration based on some other breach of lease
may not be valid
§ 6:11 —Effect of lease termination on rent acceleration

§6:12 Mode and medium of rent
§6:13 —Percentage rents
§ 6:14 —Rent payment by electronic-funds transfer
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§ 6:15 Modification or waiver as to time, place, or method of
payment

§ 6:16 Receipt for payment of rent

§ 6:17 —No penalty for failure to provide rent receipt

II. AMOUNT OF RENT UNDER RENT CONTROL

§ 6:18 “Maximum rent” system

§6:19 —Maximum rents set by DHCR for previously
unregistered units

§ 6:20 Additional rent adjustments under rent control

III. AMOUNT OF RENT UNDER RENT
STABILIZATION

§ 6:21 Legal regulated rent

§ 6:22 Additional rent adjustments under rent stabilization
§ 6:23 Lease must reflect legal rent

§ 6:24 New landlord must obtain rent history

CHAPTER 7. SECURITY DEPOSITS

I. NEW YORK GENERAL OBLIGATIONS LAW

§7:1 Generally
§7:2 “Security deposit,” defined

§7:3 —Security deposit is not rent

§ 74 —Security deposit is a “substantial obligation of the
tenancy”

§7:5 — —Landlord’s application of security deposit to rent

arrears may not cure default

§7:6 Security deposit, formerly treated as debt, is now held
in trust

§7:7 Landlord’s claim to security deposit given priority over
other creditors

§7:8 Commingling of funds prohibited

§7:9  —Deposit of security funds into interest-bearing
account not always required

§ 710 —Commingling constitutes conversion and may entitle
tenant to immediate refund of security deposit

§ 711 —Commingling may be corrected

§ 7:12 —Tenant’s breach of lease does not relieve landlord of
its duty to maintain segregated security deposit
account

§ 7:13 —Example: landlord must return commingled security
deposit even when tenant has allegedly repudiated
lease
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§ 7:14 —Landlord may use security deposit to offset damages

§ 7:15 — —Any excess must be returned to tenant

§ 7:16  Transfer of security deposits upon conveyance of real
property

§ 7:.17 —New owner generally assumes liability when
security deposits are transferred

§ 7:18 —Failure to transfer is a misdemeanor

§ 7:19 —Express conveyance of security deposits required

§ 7:20 Refund of security deposit upon termination of tenancy

§ 7:21 —Refund of security when stipulation of settlement is
silent

§ 7:22 —Effect of constructive eviction

§ 7.23 —Effect of breach of warranty of habitability

§ 7:24 Landlord entitled to offsets against security deposits
§ 7:25 —Residential tenant’s right to inspection

§ 7:26 —Residential tenant’s right to repair damage

§ 7:27 —Security deposit can serve as offset only to extent of
damages

§ 7:28 — —Accord and satisfaction

§ 7:29 —Timing of security deposit refund

§ 7:.30 —Tenant may not offset rent arrears against security
deposit

§ 7:31 — —Interest owed on security monies no defense to
rent nonpayment

§ 7:32 — —Accrued interest on security deposit need not be
applied to supplemental security owed by tenant

§ 7:33 — —An exception exists when lease and statutory

requirements are violated

§ 7:34 —Exceptions to landlord’s right to withhold

§ 7:.35 “Prepaid rent” must also be held in trust

§ 7:36  —Example: prepaid rent must be transferred to
receiver

II. ADDITIONAL RULES FOR RESIDENTIAL
SECURITY DEPOSITS

§ 7:37 Generally
§ 7:38  Security deposit must be held in an interest-bearing
account in a New York state bank

§ 7:39 —Exception: fewer than six dwelling units
§ 7:40 —Written notice to tenant required
§ 7:41 — —Effect of violation of notice provisions

§ 7:42 —Landlord entitled to administrative fee
§ 7:43 —Annual interest payments
§ 7:44 —Attorney General has standing to sue
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§ 7:45 Liability of new landlord for security deposits of non-
rent-stabilized tenants: N.Y. Gen. Oblig. Law § 7-108

§ 7:46 —Liability not absolute; “actual knowledge” of security
deposit required

§ 7:47 — —“Actual knowledge,” defined

§ 7:48 —New landlord must notify tenant when there is no
record of security deposit

§ 7:49 — —Purchaser can demand escrow account from seller

§ 7:50 Additional restrictions on security deposits of rent-
controlled tenants

§ 7:561 —Maximum amount of security deposit

§ 7:52 —Deposit in interest-bearing New York State bank
account required; one-percent administrative fee
permitted

§ 7:53 —Liability of new landlord for security deposits of
rent-controlled tenants

§ 7:54 —Civil remedy to recover security deposits: N.Y. Gen.
Oblig. Law § 7-105

§ 7:55 —Collection of excess security deposit constitutes rent
overcharge

§ 7:56  Additional restrictions on security deposits of rent-
stabilized tenants

§ 7:57 —Amount of security deposit generally limited to one
month’s rent

§ 7.568 — —Exception: larger deposit on base date

§ 7.59 — —Exception: no security deposit upon lease renewal
when none collected initially

§ 7.60 —Tenant’s options regarding disbursement of interest

§ 7:61 —Administrative fee
§ 7.62 —Deposit in a New York State bank

§ 7:.63 —Liability for security deposit upon conveyance of
property

§ 7.64 — —Receiver’s liability is limited

§ 7:65 — —Waiver of benefit void

§ 7:66 — —Effective date

§ 7.67 —“Rent Stabilization Lease Rider” must state security

deposit rules

§ 7.68 —DHCR can decide excess security deposit claim

§ 7:69 Security deposit protection for manufactured-home
park tenants

§ 7:70  Provision of security deposit for tenants receiving
public assistance

III. COMPARE: “DEPOSIT” PENDING APPROVAL
OF TENANT

§ 7:71 Withdrawal of offer prior to landlord’s acceptance
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CHAPTER 8. DELIVERY AND SURRENDER
OF POSSESSION

I. LANDLORD’S OBLIGATION TO TENDER
POSSESSION

§8:1 Implied duty to deliver possession

§8:2 —Provision for delayed possession

§ 8:3 Delivery of possession

§ 84 —Condition of commercial premises

§ 8:5 —Condition of residential premises

§ 8:6 —Exclusive possessory rights during tenancy term
§ 8.7 — —Permissible occupants in residential premises
§ 8:8 — — —Leases entered into by one tenant

§8:9  — — —Leases entered into by two or more tenants

§ 8:10 Tenant’s failure to take physical possession
§ 8:11 —Exception for statutory tenants

§ 8:12 — —Rent-controlled tenants

§ 8:13 — —Rent-stabilized tenants

II. TENANT’S REMEDIES FOR LANDLORD’S
FAILURE TO TENDER POSSESSION AND
DEPRIVATIONS OF POSSESSION

§ 8:14 Statutory remedies

§ 8:15 —Rescission

§ 8:16 —Recovery of consideration

§ 8:17 —Damages

§ 8:18 Actions to compel delivery of possession
§ 8:19 —Ejectment

§ 8:20 —Availability of specific performance, injunctive, and
declaratory relief

§ 8:21 — —Specific performance

§ 8:22 — —Injunctive and declaratory relief

§ 8:23 Damages

§ 8:24 —Lost profits for tenants never in possession

§ 8:25 —Contract damages

III. DEPRIVATIONS OF POSSESSION
§ 8:26 Breach of warranty of habitability

§ 8:27 —General considerations

§ 8:28 — —Warranty of habitability applies to residential
premises only

§ 8:29 — —Applicable standards
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§ 8:30
§ 8:31
§ 8:32
§ 8:33
§ 8:34
§ 8:35
§ 8:36
§ 8:37
§ 8:38
§ 8:39
§ 8:40
§ 8:41

IV. TENANT’S OBLIGATION TO SURRENDER
POSSESSION TO LANDLORD

§ 8:42
§ 8:43
§ 8:44
§ 8:45
§ 8:46

§ 8:47
§ 8:48
§ 8:49
§ 8:50
§ 8:51
§ 8:52
§ 8:53
§ 8:54

§ 8:55
§ 8:56
§ 8:57
§ 8:58
§ 8:59

§ 8:60
§ 8:61

§ 8:62
§ 8:63
§ 8:64

—Remedies and damages

— —Rent abatements

— —Compensatory damages

— —Punitive damages

— —Attorney’s fees

Constructive eviction
—Abandonment required
—Partial constructive eviction
Illegal lockouts

—Liability for treble damages
—“Self-help” generally prohibited
—Compare: use of “self-help” to evict non-tenants

Termination of lease

—Duty to remove all occupants

—Renewals and extensions, generally

—Tenants holding over after expiration of their term

— —Landlord’s right to terminate month-to-month
tenancies

—Liability for use and occupancy

— —Use and occupancy distinguished from rent

— —Computation of use and occupancy

Authority to surrender possession

Surrender of possession prior to lease expiration

—Surrender upon destruction of leased premises

—Surrender upon tenant’s entering military service

—Surrender upon tenant’s entering adult care facility,
senior or subsidized housing, or to relocate to family
member’s residence

Landlord’s duty to mitigate damages upon surrender

—Commercial premises

—Residential premises

Tenant’s liability for double rent

Termination based upon tenant’s violation of lease
terms or statute

—Termination of rent-regulated tenancies

—Time periods for termination or surrender of
possession pursuant to lease

Tenant’s death

—Compare: rent-controlled tenancies

—Procedure for recovery of possession upon tenant’s
death
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§ 8:656 — —Compare: joinder of tenant’s estate in holdover
proceedings
§ 8:66 — —Compare: joinder of tenant’s estate when lease

has expired

APPENDIX 8:1. Civil Court Directives, Ejectment Actions in
Civil Court, Civil Court of the City of New

York (10/02/96)
CHAPTER 9. WARRANTY OF
HABITABILITY

I. OVERVIEW

§ 9:1 Introduction

§ 9:2 Common-law antecedents

§ 9:3 Legislative history

§ 9:4 Judicial construction

§ 9:5 Modification and waiver void
§ 9:6 —Exculpatory lease clauses
§ 9:7 —Stipulations

II. TENANTS PROTECTED BY WARRANTY

§9:8 Residential tenants and lessees protected by warranty
§9:9 —Cooperative shareholders

§9:10 —Government-subsidized housing

§ 9:11 —Loft tenants

§ 9:12 —Manufactured-home park tenants

§ 9:13 —Section 8 tenants

§ 9:14 —Subtenants

§ 9:15 Tenants’ licensees not covered

§ 9:16 Holdover tenants not covered

§ 9:17 Tenants out-of-possession not covered

§ 9:18 —Non-residents have other remedies

§ 9:19 Condominium-unit owners not covered

§ 9:20 —Condominium-unit owners have other remedies
§ 9:21 Commercial tenants not covered

§ 9:22 —Commercial tenants have other remedies

III. LANDLORDS SUBJECT TO WARRANTY

§ 9:23  Applicability of warranty

§ 9:24 —Bankruptcy trustees

§ 9:25 —Cooperative-apartment corporations
§9:26 —Loft-building owners
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§ 9:27
§ 9:28
§ 9:29

§ 9:30
§ 9:31
§ 9:32

§9:33

—Manufactured-home park owners and operators

—Municipal or government lessors

— —Notice of claim against government and municipal
landlords

—Receivers

—T7-A administrators

Condominium associations and board of managers not
covered
—Other claims available

IV. CONDITIONS CONSTITUTING A BREACH

§9:34
§ 9:35
§ 9:36
§ 9:37
§ 9:38
§ 9:39
§ 9:40
§ 9:41
§ 9:42
§ 9:43
§9:44
§ 9:45
§ 9:46
§ 9:47
§ 9:48
§ 9:49
§ 9:50
§ 9:51
§ 9:52
§ 9:53
§ 9:54
§ 9:55
§ 9:56
§ 9:57
§ 9:58
§ 9:59
§ 9:60
§ 9:61
§ 9:62
§ 9:63
§ 9:64
§ 9:65
§ 9:66

Generally

—Air conditioning
—Asbestos
—Carbon-monoxide detectors
—~Certificate of occupancy
—Common areas

— —Snow removal
—Doorknobs

—Elevator service
—Fire-detection equipment
—Floor tiles

—Garbage

—Hall carpets

—Heat and hot water
—Illumination

—Infestation

— —Bed bugs

—Kitchen cabinets
—Lead-based paint

—Leaks and water damage
—Light and ventilation
—Maintenance and construction
—Mold

—Noise disturbances

— —Construction activities
— —Mechanical equipment/commercial tenant
— —Neighboring tenants

— —Pets

—Offensive fumes and odors
—Package-room service
—Painting

—Plumbing

—Radiator covers
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§ 9:67 —Security

§ 9:68 — —Apartment-door lock

§ 9:69 — —Building lock and buzzers
§ 9:70 — —Drug-dealing neighbors

§ 9:71 — —Thefts and burglaries

§ 9:72 —Sewage leaks and spills
§ 9:73 —Smoke detectors

§ 9:74 —Soap dishes

§ 9:75 —Terraces

§ 9:76 —Water service

§ 9:77 —Window blinds

§ 9:78 —Window guards

V. MITIGATING FACTORS

§ 9:79 Tenant’s misconduct
§ 9:80 Strike or labor dispute
§ 9:81 Prior agency determinations

VI. PROCEDURE AND EVIDENCE

§ 9:82 Statute of limitations
§ 9:83 Jurisdiction

§9:84 —Supreme Court

§ 9:85 —County Court

§9:86 —New York City Civil Court

§ 9:87 —District and City Courts

§ 9:88 —dJustice Court

§ 9:89 —New York City Loft Board

§ 9:90 —State Division of Housing and Community Renewal
(“DHCR”)

§ 9:91 Defensive or offensive application

§ 9:92 —Compare: amount of counterclaim capped by
amount of rent sought in nonpayment proceeding

§ 9:93 —Counterclaims: effect of waiver clauses

§9:94 —Compare: holdover tenants

§ 9:95 Jury-waiver clauses: effect
§ 9:96 Pleading requirements

§ 9:97 —Notice to landlord
§9:98 Evidence

§ 9:99 —Code violations

§ 9:100 —Government records

§ 9:101 —Public records: judicial notice

VII. REMEDIES
§9:102 Generally
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§ 9:103
§9:104
§ 9:105
§ 9:106
§ 9:107
§ 9:108
§ 9:109
§ 9:110
§ 9:111
§ 9:112
§ 9:113
§ 9:114
§ 9:115
§ 9:116

Damages: how measured

Damages: expert testimony not required
Injunctive relief

Money damages

—“Rent abatement,” defined

—“Repair and deduct”

—Compare: damages for personal property
—Damages for personal injury

— —Counterclaim severance: summary proceedings
Punitive damages

Nominal damages

Attorneys’ fees

Interest

Costs

CHAPTER 10. RIGHTS AND OBLIGATIONS
OF THE TENANCY

I. HISTORICAL PERSPECTIVE AND OVERVIEW

§ 10:1
§ 10:2
§10:3
§10:4
§ 10:5
§ 10:6
§ 10:7

§ 10:8
§10:9

§ 10:10
§ 10:11
§ 10:12
§ 10:13

§ 10:14
§ 10:15
§ 10:16
§ 10:17
§ 10:18

§ 10:19
§ 10:20

Background

—Nature of parties’ agreement must be ascertained

Covenants governing lease

—“Express” covenants

—“Implied” covenants

— —Impact of statutory obligations

“Independent” and “dependent” covenants
distinguished

—“Dependent” covenants: performance is condition
precedent to recovery

—“Independent” covenants: performance required
despite breach

Mutual covenants

—Implied covenant of good faith and fair dealing

—Unconscionable lease clauses are void

—Unconscionability requires finding of “procedural”
and “substantive” overreaching

— —Procedural unconscionability

— —Substantive unconscionability

— — —“Fiscal imprudence” is no defense

— — —Liquidated damages

— — —Lease clauses purporting to waive certain
statutory rights are unconscionable

— — — —Right to have security deposit held in trust

— — — —Warranty of habitability
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§ 10:21 — — — —Right to sublease or assign an apartment

§ 10:22 — — — —Exculpatory clauses

§ 10:23 — — — —Prohibitions against bankruptcy filing
invalid

§10:24 — — — —Waiver of rent regulations invalid

II. ALANDLORD’S OBLIGATIONS AND TENANT’S
REMEDIES

§ 10:25 Landlord’s duty to deliver full possession
§ 10:26 —Nature and scope of duty

§ 10:27 — —Duty to deliver possession extends to assignee of
tenant

§ 10:28 —Establishing breach

§ 10:29 —Remedies available for landlord’s failure to deliver
possession

§ 10:30 — —Right of rescission

§ 10:31 — —“Loss of the bargain”

§ 10:32 — —Recovery of lost profits

§ 10:33 — —Summary proceeding to acquire possession from
holdover tenant

§ 10:34 — —Summary proceeding to dispossess a squatter

§ 10:35 — —“Self-help” to remove squatter

§ 10:36 — —Equitable relief may not be available

§ 10:37 —Tenant’s waiver of breach

§ 10:38 Implied covenant of quiet enjoyment
§ 10:39 —Scope of duty
§ 10:40 —Establishing breach

§ 10:41 — —“Actual eviction,” defined

§ 10:42 — —“Constructive eviction,” defined

§ 10:43 — — —Conduct giving rise to breach on grounds of
constructive eviction

§ 10:44 — — — —Violation of restrictive-use lease covenants

§ 10:45 — — — —Violations of health and safety codes and
administrative regulations

§ 10:46 — —Wrongful act by landlord is necessary element of
any breach claim

§ 10:47 —Tenant’s remedies

§ 10:48 — —Remedies against landlord

§ 10:49 — — —Suspension of rental obligation

§ 10:50 — — —Consequential damages

§ 10:561 — — —Punitive damages

§ 10:52 — — —Action for “private nuisance”

§ 10:53 — — —Action for injunctive relief

§ 10:54 — —Remedies against third-parties
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§ 10:55
§ 10:56
§ 10:57
§ 10:58

§ 10:59
§ 10:60
§ 10:61
§ 10:62
§ 10:63
§ 10:64
§ 10:65
§ 10:66
§ 10:67
§ 10:68

§ 10:69
§ 10:70

§ 10:71

§ 10:72
§ 10:73
§ 10:74
§ 10:75
§ 10:76
§ 10:77

§ 10:78
§ 10:79
§ 10:80

§ 10:81
§ 10:82

§ 10:83
§ 10:84
§ 10:85
§ 10:86
§ 10:87

§ 10:88

§ 10:89

—Tenant must comply with all lease conditions

Landlord’s duties regarding condition of premises

—Commercial leases

— —Duty to maintain premises over which landlord
retains control

— —Establishing breach

— —Remedies for breach

— — —No suspension of rent, absent abandonment

— — —Surrender of possession

— — — —Waiver enforceable

— — —Equitable relief not available

—Residential tenancies: warranty of habitability

— —Distinct and independent nature of protection

— — —Government landlords held to same standard

— —Protections extended to co-ops, but not to
condominiums

— —Establishing a statutory violation

— — —Premises must be fit for human habitation
and serve their intended residential function

— — —Premises must be free of patent or latent
defects

— — — —Violations of health and safety codes

— —Residential tenants’ remedies

— — —Right to withhold rent and/or to seek set-off

— — —Punitive damages

— — —Equitable relief

— — — —Preliminary injunctive relief may be
available to tenant threatened with eviction

— — — —Special proceedings may be maintained

— — —Surrender of tenancy

— —Property-damage recovery under the statute,
generally

— —Tenant’s waiver of breach

Landlord’s covenant to maintain and repair premises
during tenancy term

—Commercial leases

— —Establishing breach

— —Commercial tenant’s remedies in tort

—Residential leases

— —Statutory duty of multiple-dwelling owners to
perform repairs

— —Loft tenants may invoke statutory protections of
Multiple Dwelling Law

— —New York City tenants in premises formerly
used for manufacturing and warehouse purposes are
further protected from harassment
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§ 10:90 — — —“Harassment,” defined

§ 10:91 — —Establishing breach

§ 10:92 — — —Residential landlord has nondelegable duty to
comply with statutes and regulations

§ 10:93 — — — —Application of duties to government
landlords

§10:94 — — —Monetary damages for residential tenants

§10:95 — — —“Economic infeasibility” defense, generally

§ 10:96 — — —Evidence required to establish defense

§ 10:97 — — —Pertinence of landlord’s “clean hands”

§ 10:98 — — —In the residential context

§ 10:99 — — —The “marine rule,” generally

III. THE TENANT’S OBLIGATION AND THE
LANDLORD’S REMEDIES

§ 10:100 Tenant’s obligation to use and occupy

§ 10:101 —Percentage leases

§ 10:102 —Rent regulations govern occupancy requirements

§ 10:103 Remedies of landlord for abandonment or early
termination of tenancy

§ 10:104 —General rule upon tenant’s abandonment

§ 10:105 —No duty to mitigate damages in commercial
context

§ 10:106 —Duty to mitigate damages in the residential
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“Evasion” of rent regulation prohibited

“Waiver” of benefit void

No broker’s fee permitted when broker is landlord’s
agent or employee

No “conditional” rentals

Failure to renew rent-stabilized lease
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— —Eviction may be delayed while lease-renewal
complaint pending



TaBLE oF CONTENTS

§ 11:340
§ 11:341
§ 11:342

§ 11:343
§ 11:344
§ 11:345
§ 11:346
§ 11:347
§ 11:348
§ 11:349
§ 11:350

§ 11:351

§ 11:352

§ 11:353
§ 11:354
§ 11:355
§ 11:356

§ 11:357
§ 11:358

§ 11:359
§ 11:360

§ 11:361
§ 11:362
§ 11:363
§ 11:364

§ 11:365
§ 11:366
§ 11:367
§ 11:368
§ 11:369

— —Grounds for refusal to renew lease

—Illusory tenancy

—Effect of luxury deregulation application on lease
renewal

—Tenant’s failure to renew lease

Rent overcharge

—Compare: fair-market rent appeals

—Procedure

— —Under rent control

— —Under rent stabilization

—Statute of limitations

— —Six-year statute of limitations under rent
control

— —Six-year statute of limitations under rent-
stabilization exception

— —Six-year statute of limitations under rent-
stabilization exception: rent-overcharge result of
fraud

— — —Effect of failure to register rents on statute
of limitations for rent overcharge liability

— —Six-year statute of limitations under rent
stabilization—Statute of limitations for rent
overcharge complaints filed before April 1, 1984

—Production of rent-history records

—Rent determined by “default formula” when rent-
history incomplete

—Remedies for rent overcharge

— —Treble damages applied to “willful” rent
overcharge

— — —“Willful” overcharge, defined

— — —Treble damages also applied to negligent
rent overcharge

— — — —Exception: New York City rent-stabilized
units

— —Treble damages applied to “willful” rent
overcharge—Six-year limit on treble damages

— —Treble damages applied to “willful” rent
overcharge—No treble damages for technical error

— — —No treble damages when refund offered in
response to complaint

— — —No treble damages for failure to register rent

— —Interest on overcharge refund

— — —Interest rate

— —Attorney’s fees and costs

— — —DHCR standard to determine discretionary
attorney’s fees award

Ixxxvii



§ 11:370
§ 11:371
§ 11:372
§ 11:373
§ 11:374
§ 11:375
§ 11:376

§ 11:377
§ 11:378
§ 11:379
§ 11:380
§ 11:381
§ 11:382
§ 11:383

§ 11:384
§ 11:385
§ 11:386
§ 11:387

§ 11:388
§ 11:389
§ 11:390
§ 11:391
§ 11:392
§ 11:393
§ 11:394
§ 11:395
§ 11:396
§ 11:397

§ 11:398
§ 11:399
§ 11:400

§ 11:401

§ 11:402
§ 11:403
§ 11:404
§ 11:405

§ 11:406
§ 11:407

Ixxxviii

LANDLORD AND TENANT PracTICE IN NEW YORK

— — —Attorney’s fees recovery against DHCR

— —Compare: rent freeze for failure to register rent

—Recovery of rent overcharge

— —Offset method

— —Judgment method

— —Effect of reduction of overcharge award

— —Disposition of overcharge awards when tenant
vacates and leaves no forwarding address

— —Effect of change in building ownership

— —Effect of judicial sale of building

— — —“In rem” building

— — —Receiver treated as judicial-sale purchaser

Reduction of “essential” or “required” services

—“Essential services,” defined by rent control

—“Required” or “essential” services, defined by rent
stabilization

— —Ancillary services

—Replacement of defective equipment or appliances

—DHCR complaint procedure

— —Third person certification of condition creates
rebuttable presumption

—Grounds for rent reduction

— —Tenant complaint should request rent reduction

— — —Exception

— —Calculation of rent reduction

— — —Under rent control

— — —Under rent stabilization

— — —Effective date of rent reduction

— — —Offset for court-ordered rent abatement

— —No further rent increase until rent restored

— — —Effect of rent reduction order on MBR
increases

— —No rent reduction if tenant refuses access

— —No rent reduction for de minimis conditions

— —No rent reduction for noise complaints between
neighbors

— —No rent reduction when delay invalidates
inspection

— —Restoration of reduced rents

—Special rules for heat and hot-water complaints

— —Heat and hot-water complaint procedures

— —Deprivation of “essential services” is not de
minimis

Harassment

—Penalties
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§ 11:408 —Under New York City local law
§ 11:409  Security-deposit restrictions

VII. TRANSFER OF TENANCY RIGHTS

§ 11:410  Succession rights to rent-regulated tenancies by
“family members”

§ 11:411 —DHCR and courts have concurrent jurisdiction

§ 11:412 —Applicability of succession regulations to
cooperatives and condominiums

§ 11:413 — —Rent-stabilized tenant’s family member in
noneviction cooperative
§ 11:414 — —Family members of senior citizens or disabled

tenants who remain in occupancy under eviction
plan exemptions

§ 11:415 —Residency-term requirements for succession

§ 11:416 — —“Senior citizen,” defined

§ 11:417 — —“Disabled person,” defined

§ 11:418 — —Minimum residency requirements not deemed
interrupted by family member’s temporary
relocation

§ 11:419 — —Primary-residence requirement

§ 11:420 —“Family member,” defined

§ 11:421 — —Nephews, nieces, aunts, and uncles no longer

defined among qualifying successor tenants

§ 11:422 —Criteria for establishing committed family-type
relationship with tenant

§ 11:423 —Notice to landlord of family members with
possible succession rights

§ 11:424 — —Effect of failure to notify landlord of additional
occupants

§ 11:425 —Succession rights may be applied retroactively

§ 11:426 —Roommates and other occupants have no
succession rights

§ 11:427 —Joinder of tenant’s estate in succession-rights case

§ 11:428 —Vacancy increases permitted for second succession

§ 11:429  Assignment of tenancy

§ 11:430 —Under rent control

§ 11:431 —Under rent stabilization
§ 11:432 Subleasing

§ 11:433 —Under rent control

§ 11:434 — —Rent increases during sublet term

§ 11:435 — — —Rent increase for unauthorized sublet
§ 11:436 —Under rent stabilization

§ 11:437 — —Furniture surcharge

§ 11:438 — —Two-year limit on sublease
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§ 11:439 — —Landlord may collect “sublet surcharge” during
sublet term
§ 11:440 — —Special rules for not-for-profit hospitals

§ 11:441 Profiteering

VIII. GROUNDS FOR EVICTION

§ 11:442  Generally

§ 11:443  “Certificate of eviction” requirement

§ 11:444  Preliminary notices

§ 11:445  Eviction based on tenant’s wrongful acts
§ 11:446 —Refusal to permit access to landlord

§ 11:447 —Tenant’s failure or refusal to renew lease

§ 11:448 — —Under rent control

§ 11:449 — —Under rent stabilization

§ 11:450 —Nonprimary residence

§ 11:451 — —Proof considered in primary-residence cases

§ 11:452 — —Totality of circumstances determines “primary
residence”

§ 11:453 — —Special rules for hospital tenants

§ 11:454 — —No legal grounds for nonprimary residence suit
against tenant’s estate

§ 11:455 —Rent-controlled tenant not using unit for own
dwelling

§ 11:456  Recovery of rent-regulated units based on landlord’s
needs

§ 11:457 —Recovery of unit for owner occupancy

§ 11:458 — —Certificate of eviction is a prerequisite under
rent control and rent-stabilization outside New
York City

§ 11:459 — —Landlord may recover unit for self and/or
immediate family member

§ 11:460 — — —Recovery by “natural persons” only

§ 11:461 — — — —Partnerships and corporate entities are
excluded

§ 11:462 — — —Limits on number of owners or units

§ 11:463 — — —“Immediate family,” defined

§ 11:464 — — —Effect of payment of rent by landlord’s
immediate-family member

§ 11:465 — —Landlord must now show an “immediate and
compelling necessity”

§ 11:466 — —Landlord should evince a “good faith” intent to
occupy unit—Penalties for failure to take
occupancy

§ 11:467 — —Landlord should show immediate and

compelling necessity to recover any rent-controlled
and rent-stabilized units outside New York City
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§ 11:468
§ 11:469

§ 11:470
§ 11:471
§ 11:472

§ 11:473

§ 11:474
§ 11:475
§ 11:476
§ 11:477
§ 11:478
§ 11:479
§ 11:480
§ 11:481
§ 11:482
§ 11:483

§ 11:484
§ 11:485
§ 11:486

§ 11:487

§ 11:488
§ 11:489

§ 11:490
§ 11:491
§ 11:492

§ 11:493
§ 11:494
§ 11:495
§ 11:496

— — —Exception: small rent-controlled buildings
outside New York City

— —Exemptions from owner occupancy recovery for
elderly, disabled, and long-term tenants

— — —Under rent control

— — — —“Impairment,” defined

Recovery of rent-regulated units based on landlord’s
needs—Recovery of unit for owner-occupancy—
Exemptions from owner occupancy recovery for
elderly, disabled, and long-term tenants—Successor
tenant may not qualify for 15-year exemption from
Owner occupancy recovery

Recovery of rent-regulated units based on landlord’s
needs—Recovery of unit for owner occupancy—
Exemptions from owner occupancy recovery for
elderly, disabled, and long-term tenants—Under
ETPA

— — —Under RSL

— — — —Timing of relocation offer

—Recovery by not-for-profit institution

— —Under rent control

— —Under rent stabilization

— — —Recovery restrictions

— — —No express ETPA provision

—Demolition

— —Under rent control

— — —Demolition prerequisites are waived in New
York City when there are three or fewer occupied
units

— — —Landlord’s duty to relocate tenant

— — —Exception: no relocation required

— — —Tenant’s “ability to pay” for the offered
accommodation

— — —Exception to “tenant’s ability to pay rent”
requirement

— —Under rent stabilization

— — —Documenting “good faith” intent with the
DHCR

— — —Application procedure

— — —Tenant relocation and stipends

— — — —“Suitable housing accommodations,”
defined

—Withdrawal of unit from rental market

— —Under rent control

— — —Tenant relocation and stipends

— —Under rent stabilization
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— — —Additional requirements within New York

—Subdivision, alteration, or remodeling of

underutilized rent-controlled unit

§ 11:499

— —Prerequisites may be waived when three or

fewer occupied units

IX. DHCR PUBLICATIONS

§ 11:500
§ 11:501
§ 11:502
§ 11:503
§ 11:504
§ 11:505
§ 11:506
§ 11:507
§ 11:508

APPENDIX 11-1.

APPENDIX 11-2.
APPENDIX 11-3.

APPENDIX 11-4.
APPENDIX 11-5.
APPENDIX 11-6.
APPENDIX 11-7.
APPENDIX 11-8.
APPENDIX 11-9.

APPENDIX 11-10.
APPENDIX 11-11.
APPENDIX 11-12.
APPENDIX 11-13.
APPENDIX 11-14.
APPENDIX 11-15.
APPENDIX 11-16.
APPENDIX 11-17.
APPENDIX 11-18.
APPENDIX 11-19.
APPENDIX 11-20.

xcil

Availability of publications
DHCR Operational Bulletins
DHCR Policy Statements
DHCR Opinion Letters
DHCR Advisory Opinions
DHCR Fact Sheets

—New York City Fact Sheets
Regional, Borough, and District rent office locations
—DHCR forms

Vacancy Allowance For Lease In Tenant’s

Brother’s Name

Interpreting DHCR’s Docket Numbers
Rent Guidelines Board Apartment Orders

#1 through #57 (1969 to 2026)
2009 Apartment & Loft Order #41
2010 Apartment & Loft Order #42
2011 Apartment & Loft Order #43
2012 Apartment & Loft Order #44
2013 Apartment & Loft Order #45
2014 Apartment & Loft Order #46
2015 Apartment & Loft Order #47
2016 Apartment & Loft Order #48
2017 Apartment & Loft Order #49
2018 Apartment & Loft Order #50
2019 Apartment & Loft Order #51
2020 Apartment & Loft Order #52
2020 Apartment & Loft Order #53
2022 Apartment & Loft Order #54
2023 Apartment & Loft Order #55
2024 Apartment & Loft Order #56
2025 Apartment & Loft Order #57
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APPENDIX 11-21. Demolition Stipend Chart
APPENDIX 11-22. DHCR Operation Bulletin 2014-1
APPENDIX 11-23. DHCR Operation Bulletin 2016-1
APPENDIX 11-24. DHCR Operational Bulletin 2024-2:

Individual Apartment Improvements
(Replaces Operational Bulletin 2016-1)

APPENDIX 11-25. DHCR Operational Bulletin 2017-1: Major

Capital Improvements—Confirmation of
Costs/Payments

APPENDIX 11-26. DHCR Operational Bulletin 2018-1: The

Effect of Defective Work on the
Disposition of an Owner’s Application
for a Major Capital Improvement (MCI)
Rent Increase

APPENDIX 11-27.  Operational Bulletin 2021-1: Major Capital

Improvement Reasonable Cost Schedule

APPENDIX 11-28. DHCR Good Cause Eviction Law Notice

CHAPTER 12. PREMISES LIABILITY
I. NEGLIGENCE LIABILITY

§12:1

Generally

II. ORDINARY NEGLIGENCE

§12:2
§ 12:3
§12:4
§ 12:5

§ 12:6
§ 12:7
§ 12:8
§ 12:9
§ 12:10
§12:11

§ 12:12
§ 12:13

§12:14

Defined
—Duty must exist for liability to attach
—Ordinary care

— —Status distinctions are not determinative of duty
owed

— — —Compare: party’s status may affect
foreseeability

— —No duty owed to general public

—Landlord’s duty of care

— —Basis of landlord’s duty

— —Ownership, occupancy, and control determine
liability

—Specific considerations and duties relative to the
landlord-tenant relationship

— —No duty to warn of obvious conditions

— — —Exception: when foreseeable injuries may
result

— —No duty to remedy natural, open conditions
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§ 12:16
§ 12:17
§ 12:18

§ 12:19

§ 12:20
§ 12:21
§ 12:22
§ 12:23
§ 12:24

§ 12:25
§ 12:26

§ 12:27
§ 12:28

§ 12:29

§ 12:30
§ 12:31
§ 12:32
§ 12:33

§ 12:34
§ 12:35

§ 12:36

§ 12:37
§ 12:38
§ 12:39
§ 12:40
§ 12:41
§ 12:42
§12:43
§ 12:44
§ 12:45
§ 12:46
§ 12:47
§ 12:48
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— —No duty to warn of conditions over which
landlord lacks control

— —Landlord’s duty to inspect and repair

— — —Duty to inspect based on statute or contract

— — — —Statutory duty to inspect for design or
structural defect

— — — —Contractual right to reenter and make
repairs may create liability for design or structural
defects

— —Landlord’s duty based on acts of third parties

— —Landlord’s duty to provide security against crime

— — —Basis of landlord’s liability, generally

— — —“Foreseeable risk of harm” must exist

— — — —Known criminal activity may establish
foreseeable risk of harm

— — — —Past identical incidents not necessary

— — —Establishing landlord as “cause” of criminal
activity

— — — —Failure to provide outer-doors locks

— — — —Proof of perpetrator’s means of access to
building

— — —“Special relationship” may impose duty on
landlord for injuries by intruders

— — — —Public entities’ liability for criminal acts

— —Liability for tenant’s misconduct

— — —Grounds for eviction

— — — —Isolated instances of misconduct may be
insufficient

— — —Lessor’s liability for tenant’s misconduct

— — — —Landlord may evict tenant engaging in
criminal conduct

— —Duty to repair sidewalk when directed by New
York City

— — —“Special Use”

—Landlord’s assumption of duty of care

—Breach of duty of care

—Foreseeability

— —“Notice”

— — —Actual notice

— — —Constructive notice

— —“Foreseeability,” defined

— — —Invitees or licensees

— — —Trespassers

— —Duty to prevent foreseeable acts is nondelegable

— — —Examples: injuries foreseeable
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§ 12:49 — — —Examples: injuries not foreseeable
§ 12:50 —Causation, generally

§ 12:51 — —“Proximate cause,” defined

§ 12:52 — —Establishing proximate cause

§ 12:53 — — —Examples: proximate cause found

III. LIABILITY BASED ON STATUTE OR

REGULATION

§ 12:54 Statutory liability

§ 12:55 —Compliance requirements

§ 12:56 —Multiple Dwelling Law (“MDL”)

§ 12:57 — —“Reasonably safe condition,” defined

§ 12:58 — —Nondelegable nature of duty

§ 12:59 — —Notice required

§ 12:60 — —“Owner,” defined

§ 12:61 — —Examples: MDL requirements

§ 12:62 — — —Interior lighting

§ 12:63 — — —Exterior lighting

§ 12:64 — — —Door locks

§ 12:65 — — —Intercom systems

§ 12:66 — — —Smoke detectors

§ 12:67 — — —Sidewalk maintenance

§ 12:68 — —Common-law duty survives regardless of
compliance with MDL

§ 12:69 —Warranty of habitability: N.Y. Real Prop. Law
§ 235-b, generally

§12:70 — —Property-damage recovery under N.Y. Real
Prop. Law § 235-b, generally

§12:71 — —Common-law indemnification

§ 12:72 Lead-poisoning hazards

§ 12:73 —Federal law

§12:74 — —Drinking water

§12:75 — —“Lead-based paint”

§12:76 —Disclosures relating to lead-based paint

§12:77 — —“Target housing,” defined

§ 12:78 — —“Lead Warning Statement”

§12:79 — — —Content of the “Lead Warning Statement”

§ 12:80 — —Violation of disclosure statute

§ 12:81 —Scope of federal law

§ 12:82 — —State law

§ 12:83 — — —“Conditions conducive to lead poisoning,”
defined

§ 12:84 — — —“Lead paint,” defined

§12:85 — — —“Lead pipes,” defined
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§ 12:86 — — —Penalties for failing to abate “conditions
conducive to lead poisoning”

§ 12:87 —New York City Childhood Lead Poisoning
Prevention Act of 2003

§ 12:88 — —“Lead-based paint,” defined

§ 12:89 — —“Lead-based paint hazard,” defined

§ 12:90 — —Owner’s duty to correct

§ 12:91 — —Waiver of statutory benefit is void

§ 12:92 Asbestos

§ 12:93 —“Asbestos containing material,” defined

§12:94 —“Friable,” defined

§ 12:95 —Federal law

§ 12:96 —State law

§ 12:97 —City Law: Local Law 76

§ 12:98 — —Standard lease provisions may be
unenforceable

§ 12:99 —Penalties

§ 12:100 Snow removal required by statute

§ 12:101 —Snow-removal requirements: New York City

§ 12:102 —Counties must remove snow from public roads

§ 12:103 —Snow removal on property abutting state highway

IV. STRICT LIABILITY

§ 12:104 Generally

§ 12:105 —Leakage of petroleum products

§ 12:106 — —Example: leakage from underground gasoline-
storage tanks

§ 12:107 —Fire-related protections

§ 12:108 — —Fire-safety notices: New York City

§ 12:109 —Labor Law §§ 240, 241

§ 12:110 — —Exception: single and two-family homes

§ 12:111 — — —Exception inapplicable to investor/landlords

§ 12:112 —Window guards: New York City

§ 12:113 — —Child must be resident of apartment unit

§ 12:114 — —Annual notice must be given to tenants; tenant
cooperation is required

§ 12:115 — —Penalties for violation: New York State

V. CONTRACTUAL LIABILITY

§ 12:116  Liability based on lease or contract, generally

§ 12:117 —Landlord agrees to make repairs or maintain
premises

§ 12:118 —Right of reentry may not impose liability to repair
or maintain
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§ 12:119
§ 12:120
§12:121

§ 12:122
§ 12:123
§12:124

§ 12:125
§ 12:126

—Lack of privity does not foreclose liability

—Exculpatory agreements and clauses, generally

Exception: exculpatory clauses are enforceable in
“arm’s-length” transactions

Liability based on lease or contract, generally—
General Obligations Law (“GOL”) precludes waiver
of liability

— —Rule applies only to leases

— — —Liability limitations must be clear and
unambiguous

— —Exculpatory clauses construed narrowly

— — —Ambiguities construed against drafter

VI. ENVIRONMENTAL LIABILITY

§ 12:127
§ 12:128
§ 12:129

§ 12:130
§12:131
§12:132
§12:133
§12:134
§ 12:135
§ 12:136
§ 12:137
§ 12:138
§ 12:139

§ 12:140
§ 12:141
§ 12:142
§ 12:143
§ 12:144
§ 12:145
§ 12:146
§ 12:147
§ 12:148
§ 12:149
§ 12:150
§ 12:151
§ 12:152
§ 12:153

Liability for environmental hazards

—PFederal legislation

— —Comprehensive Environmental Response,
Compensation, and Liability Act of 1980
(“CERCLA”)

— — —Applicability of CERCLA

— — —Strict liability under CERCLA

— — — —Owner and tenant jointly liable

— — — —Former owners may retain liability

— — —Penalties

— —Solid Waste Disposal Act

— — —“Hazardous substances,” defined

— — —Strict liability

— — — —Subsequent owners may be liable

— —Air Pollution Prevention and Control Act
(“Clean Air Act”)

— — —“Hazardous air pollutants”

— — —Strict liability under Clean Air Act

— —Water Pollution Control Act (“Clean Water Act”)
— — —“Discharge of pollutant,” defined

— — —Liability under Clean Water Act, generally
— — — —Strict liability

— — — —Penalties

—State legislation

— —Navigation Law § 181

— — —Strict liability

— — —Retroactive application

— — —Parties liable

— — — —Example: tenant liable

— — — —Example: oil broker may be liable
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§ 12:154
§ 12:155
§ 12:156
§ 12:157
§ 12:158
§ 12:159

§ 12:160
§ 12:161
§ 12:162
§12:163

§ 12:164
§ 12:165
§ 12:166
§ 12:167
§ 12:168
§ 12:169
§ 12:170

§ 12:171
§ 12:172

§12:173
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— — — —Example: owner of delivery truck liable

— —Environmental Conservation Law

— — —Issues regulated

— — —Penalties for violation of statute

—Legislation affecting cities and specific regions

—Theories of private recovery for environmental
contamination

— —Nuisance

— —Trespass

— — —Distinction between nuisance and trespass

— — —Nuisance and trespass actions maintainable
by occupant

— — —Parties liable for trespass and nuisance

— — —Three-year statute of limitations

— —Waste

— —Negligence per se

— —“Fraudulent concealment”

— — —Duty to disclose environmental hazards

— — —Dangerousness of condition is question of
fact

— — —Chain of title irrelevant

— — —Statute of limitations for recovery from prior
owner for environmental contamination

— — —“Caveat Emptor”

VII. TERMINATING LIABILITY

§12:174
§ 12:175

§ 12:176
§ 12:177
§ 12:178

§12:179
§ 12:180
§ 12:181

§ 12:182

§ 12:183
§ 12:184
§ 12:185
§ 12:186
§ 12:187
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Conveyance of title

—Disclosure law governs properties with four
dwellings or less

—Duration of liability

— —“Reasonable time,” defined

— —Exception: failure to disclose unreasonable
risks

— —Exception: environmental liability

— —Transfer of possession

— — —Residential and commercial premises
distinguished

—Federal law also requires property condition
disclosures

— —ILSFDA'’s applicability

— —ILSFDA'’s requirements and prohibitions

— —ILSFDA liability

— —Establishing an ILSFDA violation

—Carbon-monoxide detectors
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VIII.

§ 12:188
§12:189
§ 12:190
§12:191
§ 12:192
§ 12:193

§ 12:194
§ 12:195
§ 12:196
§ 12:197

§ 12:198
§ 12:199

§ 12:200
§ 12:201
§ 12:202
§ 12:203
§ 12:204
§ 12:205
§ 12:206
§ 12:207

§ 12:208

§ 12:209

IMMUNITIES

Immunity from liability

—Government immunity

— —State’s immunity waived by statute

— —Immunity waived by “special relationship”

— —State’s liability for “dangerous condition”

—Recreational-use immunity; N.Y. Gen. Oblig. Law
§ 9-103

— —Standard of care

— —No obligation to inspect

— —No duty to warn

— —Property suited for particular recreational
activity

— — —Activities encompassed

— —Actual or constructive notice of dangerous
condition

— —Risks inherent in certain activities

— —Injured party’s status irrelevant

— —“Gross negligence” excluded

—Police and firefighters: the “fireman’s rule”

— —Application

— —Statutory exceptions

— —Chapter 703 abolished the “fireman’s rule”

— —Expansion of the strict liability statutory
causes of action

—Statutory immunity for failure to disclose that
owner or former occupant infected with AIDS virus

—Statutory immunity for failure to disclose that
property was location of homicide, suicide, death,
or any crime constituting a felony

APPENDIX 12-1. EPA Lead Hazard Information Pamphlet
APPENDIX 12-2.  Lead-Based Paint Hazard Lease Rider
APPENDIX 12-3. Lead-Based Disclosure Form
APPENDIX 12-4.  Fire Safety Plan

APPENDIX 12-5. Guard Lease Rider

APPENDIX 12-6.  Property Condition Disclosure Statement
APPENDIX 12-7.  Electronic Lease Offer

APPENDIX 12-8. Renewal Lease Form

APPENDIX 12-9. Lease/Commencement of Occupancy

Notice for Indoor Allergen Hazards

APPENDIX 12-10. Flood History and Risk Lease Rider/Notice

to Residential Tenants
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APPENDIX 12-11.  Procedure for Tenants Regarding
Suspected Gas Leaks

APPENDIX 12-12. Notice Disclosing Tenants’ Rights to
Reasonable Accommodations for Persons
With Disabilities



