Table of Contents

Volume 1

CHAPTER 1. INTRODUCTION

§1:1 In general

§ 1:2 English antecedents

§1:3 Colonial period

§1:4 Post-revolutionary period

§1:5 State practice and grand jury reform after 1850

§ 1:6 Federal practice in the modern era

§ 1:7  Investigative grand jury and indicting grand jury
§1:8 Indictments, presentments and grand jury reports
§1:9 Future of the grand jury

§ 1:10  Bibliography

CHAPTER 2. GRAND JURY REPORTS

§2:1 In general

§ 2:2  Authority to issue reports

§ 2:3  Reports criticizing individuals

§ 2:4 Due process

§ 2:5  Procedures for challenging of grand jury reports
and remedies

§ 2:6 —Statutory procedures

§ 2:7 —Nonstatutory challenges and other remedies

§ 2:8 Bibliography

CHAPTER 3. SELECTING AND
SUMMONING GRAND JURORS

§ 3:1 In general
§ 3:2 Qualifications for grand jury service

§3:3 —Qualifications

§3:4 —Exemptions and excuses

§3:5 Methods of selecting grand jurors

§ 3:6 —Key man or discretionary selection

§ 3:7 —Random selection from representative source

lists

Xix



§3:8
§3:9
§3:10

§ 3:11

§ 3:12
§3:13
§3:14
§3:15
§ 3:16

§ 3:17
§ 3:18
§ 3:19
§ 3:20
§ 3:21
§ 3:22
$ 3:23
§ 3:24
§ 3:25
§ 3:26
§ 3:27
§ 3:28

GRrAND JURY Law & Pracrice

Challenges to individual jurors

Challenges to composition of grand jury panel

Challenges based upon failure to follow jury
selection statute or plan

Challenges based on statutes guaranteeing grand
jury drawn from cross section of community

Constitutional challenges

What constitutes cognizable or distinct group

—Case law analysis

—Alternative analysis

Statistical evidence and degree of
underrepresentation

—Probative comparisons

—Method of data analysis

—Degree of disparity for prima facie case
Rebutting prima facie case

Bias or exposure to prejudicial publicity
Who may challenge

—Persons eligible for jury service
—Witnesses called to testify

—The defendant

—The prosecutor

Time for challenges

Bibliography

CHAPTER 4. ADMINISTRATION OF THE
GRAND JURY AND CONDUCT OF ITS

PROCEEDINGS

I. ORGANIZATION AND ADMINISTRATION OF
GRAND JURY

§4:1 In general

§ 4:2 Citizen petitions to convene grand jury

§ 4:3 Administration of oath and charge

§4:4  —Model oath for grand jurors

§ 4:5 —DModel charge to grand jury

§ 4:6 Selection and duties of foreman and other officers

§ 4:7 Constitutional challenges to selection of grand

jury officers
§ 4:8 Number of grand jurors and quorum to do

XX

business



TABLE oF CONTENTS

§4:9 Recording of proceedings

§ 4:10 'Who may be present when grand jury is in
session

§ 4:11 Consequences of presence of unauthorized
persons

§4:12 Term of grand jury

§ 4:13 Discharge and replacement of grand jurors

II. GRAND JURY’S INVESTIGATORY
AUTHORITY AND RECEIPT OF EVIDENCE

§ 4:14 Grand jury’s investigative authority and right to
evidence

§ 4:15 Role of prosecutor

§ 4:16 Conflicts between prosecutor, court, and grand
jury

§ 4:17 Prosecutor’s duty to present exculpatory evidence

§ 4:18 Grand jury’s authority and duty to hear
exculpatory evidence

§ 4:19 Right to testify or present evidence

§ 4:20 Limits on kinds of evidence that can be presented

§ 4:21 —Applicability of evidentiary rules

§ 4:22 —Applicability of constitutional exclusionary
rules

§ 4:23  Authority to detain material witnesses

§ 4:24  Bibliography

CHAPTER 5. SECRECY OF GRAND

JURY PROCEEDINGS

§ 5:1 In general

§ 5:2 Historical background

§5:3 Statutes and rules governing grand jury secrecy

§5:4 Persons covered by obligation of secrecy

§ 5:5 —Witnesses

§5:6 Matters covered by obligation of secrecy

§5:7 Proceedings to enforce Rule 6(e)(2)

§5:8 Disclosure to prosecutors

§5:9 Disclosure to agents of prosecutors

§ 5:10 Disclosure to members of the press or general
public

§ 5:11 Disclosure in connection with another
proceeding—“Judicial proceeding”

§ 5:12 Particularized need

xxi



§5:13
§5:14
§ 5:15
§ 5:16
§ 5:17

§5:18
§5:19

§ 5:20
§ 5:21
§ 5:22
§ 5:23
§ 5:24

§ 5:25
§ 5:26

§ 5:27
§ 5:28

§ 5:29
§ 5:30
§ 5:31
§ 5:32
§ 5:33
§5:34
§ 5:35

§ 5:36

GRrAND JURrY Law & Pracrice

Disclosure to criminal defendant upon showing of
grounds to dismiss indictment

Criminal discovery provisions

Production of witness statements at trial

Right to Financial Privacy Act

Financial Institutions Reform, Recovery, and
Enforcement Act

Freedom of Information Act

Disclosure pursuant to courts’ “inherent
authority”

Model disclosure forms—Notice of disclosure
under Fed R Crim P 6(e)(3)(B)

— —Alternative form

— —Additional alternative form

Letter to agent regarding handling of disclosed
evidence

Motion for disclosure under Fed R Crim P
6(e)(3)(C)(1)

—With attached affidavit

Order permitting disclosure under Fed R Crim P
6(e)(3)(C)(1)

—Alternative form

Motion for disclosure of grand jury evidence to
third party

Order for disclosure of grand jury evidence to
third party

Letter regarding nondisclosure to bank’s customer

Letter regarding extension of nondisclosure time

Motion for order prohibiting bank from notifying
customer of service of subpoena

Order prohibiting bank from notifying customer
of disclosure

Motion to extend order prohibiting bank from
notifying customer of service of subpoena

Order extending prohibition of notification of
service

Bibliography

CHAPTER 6. GRAND JURY SUBPOENAS
I. SUBPOENAS—IN GENERAL

§ 6:1

Use of subpoenas to obtain evidence

§ 6:2 Role of prosecutor and grand jurors in subpoenaing

xxi1

evidence



TABLE oF CONTENTS

§ 6:3 Subpoenas ad testificandum and duces tecum

§ 6:4 Investigative demand subpoenas

§ 6:5 Forthwith subpoenas

§ 6:6 Subpoenas for purposes other than compelling
testimony

§ 6:7 Subpoenas to foreign witnesses and extraterritorial
subpoenas

II. LIMITATIONS ON THE GRAND JURY’S
SUBPOENA POWERS

§6:8 Evidentiary privileges

§ 6:9 Other state laws barring disclosure
§ 6:10 Attorney-client privilege

§ 6:11 Governmental privileges

§ 6:12 Objections to subpoenas ad testificandum based
on the Fifth Amendment

§6:13  Objections to subpoenas duces tecum based on
the Fifth Amendment

§ 6:14 —Exception for business entities

§ 6:15 —“Required records” doctrine

§6:16 —“Act of production” doctrine

§ 6:17 —Some remaining problems regarding Fifth

Amendment objections to subpoenas duces
tecum

§ 6:18 First Amendment, common law, and statutory
reporter’s privilege

§ 6:19 Other aspects of the First Amendment privilege

§ 6:20 Grand jury inquiries based on allegedly illegal
electronic surveillance

§ 6:21 Protective orders issued in civil litigation

§ 6:22  Objections based on Fourth Amendment

§ 6:23  Objections based on irrelevance and improper
purpose

§ 6:24 Ethical and procedural restrictions on attorney
subpoenas

III. OTHER RIGHTS OF GRAND JURY
WITNESSES

§ 6:25 “Targets” and “subjects” of grand jury’s
investigation

§6:26 Advising witnesses of their rights before grand
Jury

xx1il



§ 6:27
§ 6:28
§ 6:29

§ 6:30
§ 6:31
$ 6:32
§6:33
§ 6:34
§6:35

GRrAND JURY Law & Pracrice

Witness’s right to counsel

—Constitutional bases for right to counsel

—Witness’s right to have counsel present during
testimony

—Witness’s right to consult with counsel

Multiple representation and conflicts of interest

Sample subpoena ad testificandum

Sample subpoena duces tecum

Sample “Target letters”

Bibliography

Volume 2

CHAPTER 7. GRANTS OF IMMUNITY TO
GRAND JURY WITNESSES

§7:1

§7:2
§7:3
§ 74
§ 7:5
§ 7:6
§ 7.7

§ 78
§7:9

§ 7:10
§ 7:11
§ 7:12
§ 7:13

§7:14
§ 7:15
§ 7:16

§ 7:17
§ 7:18
§7:19
§ 7:20
§ 7:21

XX1v

In general: Problems for prosecutor and defense
counsel

Constitutional principles

Use immunity and transactional immunity

Historical development: Common law antecedents

—Modern refinements

Federal immunity statutes

—Procedural rights of witnesses and subjects in
connection with applications for immunity

State immunity statutes

—Procedural rights of witnesses and targets in
connection with applications for immunity

Scope of immunity grant

Informal immunity

—Federal practice

Use of immunized testimony: In civil cases and
other noncriminal proceedings

—In perjury prosecutions

—To impeach immunized witness at trial

Justifications for witness’s refusal to testify
despite grant of immunity

—Fear for personal safety

—Fear of foreign prosecution

—Spousal testimonial privilege

Prosecution of immunized witness

Sanctions for witness’s refusal to testify after
grant of immunity



TABLE oF CONTENTS

§ 7:22 Sample forms: Authorization letter
§ 7:23 —Motion

§ 7:24 —Immunity order

§ 7:25  Bibliography

CHAPTER 8. INDICTMENTS

§ 8:1 When indictment is required: Federal prosecutions
§ 8:2 When indictment is required: State prosecutions

§ 8:3 Waiver: Federal and state prosecutions

§ 8:4 Naming unindicted co-conspirators

§ 8:5 Sealed indictments

§ 8:6 Resubmission after no bill

§ 8:7 Bibliography

CHAPTER 9. PROSECUTORIAL
MISCONDUCT, ABUSE OF THE GRAND
JURY, AND JUDICIAL REVIEW

§9:1 Improper conduct by prosecutor

§9:2 References to irrelevant or prejudicial matters,
unfair questioning

§9:3 Stating personal views

§9:4 Testifying before grand jury

§9:5 Coercion, undue influence, and interference with
deliberations

§ 9:6 Use of hearsay evidence

§9:7 Use of summaries and transcripts of prior
proceedings

§9:8 Knowing use of false or perjured testimony

§9:9 Failure to present exculpatory evidence

§ 9:10 Improper or inadequate instructions

§ 9:11 Conflicts of interest

§9:12 Use of presigned indictments

§ 9:13 Other forms of misconduct

§ 9:14 Use of grand jury for improper purposes

§ 9:15 Gathering evidence for civil proceeding

§ 9:16 Gathering evidence for pending criminal
proceeding

§ 9:17 Inducing witness to commit perjury

§ 9:18 Harassment

§ 9:19 Judicial review

§ 9:20 Standing

§ 9:21 —Objections to subpoenas

XXV



§ 9:22
§ 9:23
§ 9:24
§ 9:25
§ 9:26
§ 9:27
§ 9:28
§ 9:29
§ 9:30
§ 9:31

§ 9:32

§ 9:33
§ 9:34
§9:35

§ 9:36
§ 9:37

§ 9:38
§ 9:39
§ 9:40

§ 9:41
$ 9:42

GRrAND JURY Law & Pracrice

—Grand jury secrecy

—The grand jury as a party

—Grand jury selection

Review of jurisdiction

Review of nature and sufficiency of evidence

Judicial enforcement of grand jury secrecy

Enforcement of prosecutorial standards

Use of supervisory power

—Supervisory power in federal cases

— —Supervisory power cases establishing general
procedural rules

— —Supervisory power cases involving
prosecutorial misconduct

—Supervisory power in state cases

Dismissal

—Role of statutes specifying grounds for
dismissal

—Role of prejudice to the defendant

— —Exceptions to the rule that prejudice is
required

— —Requirement of prejudice to the defendant

Interlocutory appeal of grand jury issues

—Appeals arising out of pre-indictment
challenges to subpoenas

—Interlocutory appeals by an indicted defendant

Bibliography

CHAPTER 10. PARALLEL CIVIL AND

CRIMINAL PROCEEDINGS

§ 10:1 In general

§ 10:2 Constitutionality of parallel proceedings

§10:3 Use of grand jury for civil purposes

§ 10:4 Objections to parallel proceedings: Risks of
self-incrimination

§ 10:5 Use of civil cases to obtain criminal discovery

§ 10:6 Misleading subjects of parallel proceedings

§ 10:7 Remedies for unfair parallel proceedings: stays
of civil proceedings

§ 10:8 Protective orders in civil proceedings

§10:9 Statutory restrictions on parallel proceedings:
agency investigative authority

§ 10:10 Federal tax investigations

§ 10:11  Federal securities investigations

xXxXVvi



TABLE oF CONTENTS

§ 10:12
§ 10:13

Federal inspector general investigations
Bibliography

CHAPTER 11. GRAND JURY OFFENSES

§11:1
§11:2
§11:3
§11:4
§ 11:5
§ 11:6
§ 11:7
§ 11:8
§ 11:9
§ 11:10
§ 11:11
§11:12
§11:13
§11:14
§ 11:15
§ 11:16
§ 11:17
§ 11:18
§11:19

§ 11:20
§ 11:21
§ 11:22
§ 11:23
§ 11:24

In general

Perjury

—Background and development

—Federal offenses: Essential elements

—State offenses: Essential elements

—Intentional falsehood

—Requirement of materiality

—“Two-witness rule”

—Inconsistent sworn statements

—Recantation

—“Perjury trap”

—Multiplicity

Contempt of court

—~Civil and criminal contempt distinguished

—Civil contempt: Background and development

— —Procedures

— —Sanctions

— —Appellate review

—Criminal contempt: Background and
development

— —Procedures

— —Sanctions

Obstruction of justice

—Interference with grand jury witnesses

—Destruction, removal, or falsification of
evidence

Table of Cases

Index

XXVil



