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— —Must include minor children

— —Gestational agreements

— —Must address protective order
—Respondent’s answer need not be under oath
Burden of proof
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§ 3:111  Spouses are competent witnesses

D. ORDERS AND DISPOSITION
§ 3:112 Temporary orders

§ 3:113 —Temporary restraining order

§ 3:114 —Violation of temporary order is punishable by
contempt

§ 3:115 —Court may grant temporary injunction

§ 3:116 —Notice by receiver

§ 3:117 Court may make orders pending appeal

§ 3:118 —Trial court retains jurisdiction to enforce unless
superseded

§ 3:119 Protective order

§ 3:120 Disposition of property

§ 3:121 —Parties may sign agreement to divide property—
Agreement Incident to Divorce

§ 3:122 Name change after marriage is declared void

§ 3:123 —No denial merely to keep last name of family
members same

§ 3:124 —No release from liability or defeat of right

§ 3:125 —Person may apply for change of name certificate
§ 3:126  Attorney’s fees and costs

§ 3:127 —Court may order payment

E. RATIFICATION OF MARRIAGE
§ 3:128 How marriage ratified

III. DIVORCE
A. OVERVIEW

§ 3:129  Application of Texas law
§ 3:130 Texas regulation of divorce

B. GROUNDS FOR DIVORCE

§ 3:131 Fault or no-fault grounds

§ 3:132 —Reasons for pleading fault grounds
§ 3:133 Insupportability

§ 3:134 —Evidence of insupportability

§ 3:135 —Evidence of misconduct may be considered
§ 3:136 —Testimony that no hope of reconciliation exists is
sufficient

§ 3:137 Cruelty
§ 3:138 —Definition of cruel treatment
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§ 3:139
§ 3:140
§ 3:141
§ 3:142
§ 3:143
§ 3:144
§ 3:145
§ 3:146
§ 3:147
§ 3:148

§ 3:149
§ 3:150
§ 3:151
§ 3:152
§ 3:153
§ 3:154
§ 3:155

§ 3:156
§ 3:157
§ 3:158
§ 3:159

§ 3:160
§ 3:161

§ 3:162

C.

§ 3:163
§ 3:164

D.

§ 3:165
§ 3:166

E.

§ 3:167
§ 3:168
§ 3:169

§ 3:170

—Determination of whether treatment is cruel

—Cruel treatment after separation

—Evidence

— —Adultery as evidence

Adultery

—Definition of adultery

—Adultery after separation

—Evidence

Conviction of felony

—Not available if conviction based on testimony of
other spouse

Abandonment

—Must be voluntary with no intent to return

—Mere separation not abandonment

—Interruption of period of abandonment

Living apart

—When three-year period may elapse

—Fault or responsibility for separation not material
fact

Confinement in mental hospital

—Acts committed by spouse while mentally impaired

—Service on confined spouse may be made on agent

—Guardian ad litem must be appointed for non
compos mentis spouse

Defense of condonation

—Reconciliation induced by fraud or deception not
condonation

—Little modern relevance

WAITING PERIOD

60-day waiting period
—Collateral attack of decree in violation

JURY TRIAL

Jury trial may be demanded by either party
—No right where jury verdict advisory

RESIDENCE REQUIREMENTS

General rule

—Requirements constitutional and mandatory

Petition filed first usually establishes dominant
jurisdiction

Plea in abatement is proper pleading to challenge
residency
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§ 3:171 —May file amended petition showing compliance
§ 3:172 Nonresident spouse may file in county in which
domiciliary spouse resides
§ 3:173 No waiver of residency requirement
§ 3:174 Definition of residency
§ 3:175 —Temporary absences do not affect right to file
divorce action
§ 3:176 —Acquiring jurisdiction over nonresident respondent
§ 3:177 —Intent to establish residence in the future not
sufficient
§ 3:178 —Continued residency not required
§ 3:179 Definition of domicile
§ 3:180 Necessary elements to change domicile
§ 3:181  Effect of military service
§ 3:182 —Rebuttable presumption that domicile remains
where person entered military
§ 3:183 —Armed forces member not previously a Texas
resident
§ 3:184 — —Not necessary to prove intent to domicile in
Texas
§ 3:185 Residence requirement not jurisdictional
§ 3:186  Sufficiency of evidence of residency
§ 3:187 —Petitioner may show compliance with requirements
F. REMARRIAGE
§ 3:188 30-day waiting period
§ 3:189 —Prohibition may be waived
§ 3:190 —License may be issued before expiration
§ 3:191 —Marriage may be annulled
§ 3:192 — —One-year statute of limitation
G. ATTORNEY’'S FEES AND EXPENSES
§ 3:193 Attorney’s fees and expenses
IV. FORMS
A. SUIT TO DECLARE MARRIAGE VOID
§ 3:194 Form—Petition to declare marriage void
§ 3:195 —Respondent’s answer to petition to declare
marriage void
B. SUIT FOR ANNULMENT OF VOIDABLE
MARRIAGE
§ 3:196 Form—Original petition to annul marriage
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§ 3:197 —Respondent’s answer to petition to annul marriage

CHAPTER 4. PRETRIAL DISSOLUTION
PRACTICE

I. INITIAL CLIENT INTERVIEW AND OPENING
THE FILE

§ 4:1 Conflict check

§ 4:2 Initial client contact

§ 4:3 Fees for consultation

§ 4:4 Length of interview

§ 4:5 Opening the case procedure
§4:6 Employment contract

§ 4:7 —Documents to client

§ 4:8 —Explanation of procedures

II. COUNSELING

§4:9 Order that parties obtain counseling
§ 4:10 Subject of counseling

§4:11 Counselor’s report

§ 4:12 Further counseling

§ 4:13 Testimony by counselor

§4:14 Costs

III. PARTIES, PLEADINGS, AND MOTIONS
A. PLEADING FORMALITIES

§4:15 Style and format

§4:16 Caption

§ 4:17 Contents of petition

§ 4:18 —Attorney’s fees

§4:19 Answer

§ 4:20 Jury demand

§ 4:21 Signature

§ 4:22  Verification

§ 4:23 Amendments to pleadings

B. ALLEGATIONS

§ 4:24 Pleading requirements

§ 4:25 —Statement regarding alternative dispute resolution
§ 4:26 —Protective order

§ 4:27 —Conditions precedent
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C.
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§ 4:38
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D.

§ 4:40
§ 4:41

E.

§ 4:42

§ 4:43
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Grounds

—Trial by consent

Suit affecting the parent-child relationship—In general
—Pleading requirements

—Liberal construction

Property division—In general

Interspousal causes of action

RESPONSIVE PLEADINGS

Special appearance
Plea in abatement
Answer

—PFailure to file answer
Third-party pleadings

MOTIONS

In general
Order to show cause

PARTIES

Generally; representation of spouse by guardian ad
litem
Effect of death of party

IV. SERVICE OF PROCESS AND NOTICE

A.

§ 4:44
§ 4:45
§ 4:46

B.

§ 4:47
§ 4:48
§ 4:49
§ 4:50
§ 4:51
§ 4:52

C.

§ 4:53
§ 4:54
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GOVERNING CONCEPTS

What documents must be served
Governing law
—Actual notice insufficient

CITATION

Issuance

Form and contents

Persons to be served

Persons who may serve citation
—No interest in suit

—Service by clerk of court

WAIVER OF CITATION

Written waiver
—Requirements
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§ 4:55
§ 4:56

D.

§ 4:57
§ 4:58
§ 4:59
§ 4:60
§ 4:61
§ 4:62
§ 4:63
§ 4:64
§ 4:65
§ 4:66
§ 4:67
§ 4:68
§ 4:69
§ 4:70
§ 4:71
§ 4:72
§ 4:73
§ 4:74
§ 4:75

E.

§ 4:76
§ 4:77
§ 4:78

F.

§ 4:79
$ 4:80
§ 4:81

—Effect of failure to conform to requirements
Waiver by appearance

METHODS OF SERVICE OF CITATION

Service—Generally

—Personal service

—Mail

—Substituted service

—Publication

—Publication: Diligence

—Publication: Citation

—Publication: Citation contents

—Publication: Time for response

—Publication: Service

—Publication: Procedure after service by publication
Other substituted service

Service on non-resident

Service in foreign country

—Method of service

Return of service

—Service made by publication or alternative method
—Service made in foreign country

Amendment of citation or return

SERVICE OF RESPONSIVE PAPERS

Answer
—Answer asserting counterclaim
—Answer asserting cross-claim

SERVICE OF NOTICES

In general
Notice of trial
Notice of judgment

V. JURISDICTION AND VENUE

A.

§ 4:82
§ 4:83
§ 4:84
§ 4:85
§ 4:86
§ 4:87

SUBJECT MATTER JURISDICTION

Governing law

District courts

Family district courts

Dominant jurisdiction

Appellate jurisdiction

In rem jurisdiction—dJurisdiction over divorce
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§ 4:88 —Jurisdiction over property
§ 4:89 Abatement of jurisdiction—Reconciliation

§ 4:90

B.

§4:91
§ 4:92
§ 4:93
§4:94
§ 4:95
§ 4:96
§ 4:97
§ 4:98
§ 4:99
§ 4:100
§ 4:101

C.

§ 4:102
§ 4:103
§ 4:104
§ 4:105
§ 4:106

D.

§ 4:107

E.

§ 4:108
§ 4:109
§ 4:110
§4:111
§4:112
§4:113
§4:114
§ 4:115
§ 4:116
§ 4:117
§ 4:118
§ 4:119
§ 4:120
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—Death of party

PERSONAL JURISDICTION

Texas residents

Long-arm jurisdiction

—Multiple issues are involved
Constitutional standard

—“Minimum contacts”

—Lack of jurisdiction

Service of process in Texas

Continuing jurisdiction to enforce decree
Jurisdiction to partition military retirement benefits
—No minimum contacts

—PFailure to contest jurisdiction

VENUE

Venue—Generally

—Residency requirement

Effect of temporary absence

Family law actions other than divorce
Contractual venue

RECOGNITION OF FOREIGN JUDGMENTS

Jurisdiction to enforce decree of foreign court—Sister
state

CHALLENGING JURISDICTION

Special appearance

—Waiver

—Hearing

—Post-hearing procedure
Transfer of suit affecting parent-child relationship
Plea in abatement

—Grounds

—Procedure

—Amending pleadings

Forum non conveniens
—Applicability in divorce actions
—Factors to be considered
—Non-exhaustive factors
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§4:121
§ 4:122
§ 4:123
§ 4:124
§ 4:125
§4:126
§ 4:127
§4:128
§4:129
§ 4:130
§4:131
§4:132

—Factors to be considered—Texas law applies
Bill of review

—Required allegations

—Dismissal of suit

—Statute of limitations

Soldiers’ and Sailors’ Relief Act—Stay of proceedings
—Application

—Burden of proof

—Length of stay

—Relief from default judgment

Indian Child Welfare Act

—Transfer suit to jurisdiction of tribe

VI. TEMPORARY ORDERS AND OTHER INTERIM
RELIEF

A. OVERVIEW

§ 4:133
§ 4:134
§ 4:135
§ 4:136
§ 4:137
§ 4:138
§ 4:139

§ 4:140
§ 4:141

B.

§ 4:142
§ 4:143
§ 4:144
§ 4:145
§ 4:146
§ 4:147
§ 4:148
§ 4:149

C.

§ 4:150
§ 4:151
§ 4:152
§ 4:153

Purpose of temporary orders
Types of temporary relief
Psychological impact
Malpractice considerations
Procedure—Generally
—Duration of order

—Bond and irreparable injury requirements
inapplicable

—Parties
Referral to associate judge

SPOUSAL SUPPORT

Before entry of decree
Prerequisite of valid marriage
Procedure

Amount of support

Form of support

Effect of remand

Temporary orders during appeal
Spousal support after dissolution

PRESERVATION OF PROPERTY

Generally

Available orders

Inventory and appraisement
—Evidence of value
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§ 4:163
§ 4:164
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§ 4:167
§ 4:168
§ 4:169
§ 4:170
§4:171
§ 4:172
§ 4:173
§ 4:174
§ 4:175

§ 4:176
§ 4:177
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§ 4:179
§ 4:180

§ 4:181
§ 4:182
§ 4:183
§ 4:184
§ 4:185
§ 4:186
§ 4:187
§ 4:188
§4:189
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—Request for inventory

—Preparation of inventory

—dJudicial admission

—Consideration on appeal

—Error or omission in inventory

—File amended inventory

Prohibition against encumbrance or transfer of
property

Permanent injunction not permitted

Prerequisite of valid marriage

TEMPORARY RESTRAINING ORDERS

Available orders

—Limits on temporary restraining orders
Procedure

Affidavit or verified pleading

Bond

Order

Temporary restraining orders not under Family Code
Other requirements applicable

Notice and service

Modification of order

Extension of order

Dissolving a temporary restraining order
Mandamus

INTERIM ATTORNEY’S FEES AND COSTS

In general

Purpose

Hearing

—Provides participation in hearing
Amount

RECEIVERSHIPS

In general

Purpose of appointment

—Third-party creditors

—Termination upon request of spouses
—Notice by receiver

Standard for appointment

Who may be appointed

Duties of receiver

—Bond
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§ 4:190
§4:191

G.

§ 4:192
§ 4:193
§ 4:194
§ 4:195
§ 4:196
§ 4:197
§ 4:198
§ 4:199
§ 4:200

§ 4:201
§ 4:202
§ 4:203
§ 4:204

§ 4:205
§ 4:206

§ 4:207
§ 4:208

H.

§ 4:209
§ 4:210
§ 4:211
§ 4:212

— —Proportionate to value of property
Powers of receiver

ENFORCEMENT AND APPEAL OF
TEMPORARY ORDERS

Contempt

—Violations of standing orders

—Court must hear motion

—Time to file motion

—Incarceration

—Due process

—Due process: Notice and opportunity to respond

—Orders enforceable by contempt

—Orders enforceable by contempt: Obligation based
on contract

—Specificity

—Oral orders

—Relief from contempt order

—Compensation through payment or division of
estate

—Compensation through payment or division of
estate: Sanctions

Appeal of temporary order

Temporary support order challenged by mandamus

Order appointing receiver

TEMPORARY ORDERS AGAINST THIRD
PARTIES

Availability

—Requirements for temporary injunction
Requirements for temporary injunction
Ex parte orders

VII. DISCOVERY

A.

§ 4:213
§ 4:214
§ 4:215
§ 4:216

B.

§ 4:217

OVERVIEW

In general

Sources of discovery

Client interview

Certificate of attempt to agree

INFORMAL DISCOVERY

Information from the client
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§ 4:220
§ 4:221
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§ 4:228
§ 4:229
§ 4:230
§ 4:231
§ 4:232

§ 4:233
§ 4:234

§ 4:235
§ 4:236
§ 4:237
§ 4:238

VIII.

A.

§ 4:239
§ 4:240
§ 4:241
§ 4:242
§ 4:243
§ 4:244

§ 4:245
§ 4:246
§ 4:247

B.

§ 4:248
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Discovery agreements
Requirements

FORMAL DISCOVERY

Methods

Interrogatories and requests

Depositions

Requests for disclosure—Texas Family Code

—Expert reports

—Serving request

—Content

—Response

— —Documents

— —Work product objection

— —Responses not admissible

Discovery regarding testifying expert witnesses

Discovery regarding testifying expert witness—
Deadline for response

—Deposition availability

Discovery regarding testifying expert witnesses—
Depositions and reports

—Court-ordered reports

—Amendment and supplementation of discovery

—Cost

—Expert communications protected

ALTERNATIVE DISPUTE RESOLUTION AND
NEGOTIATING SETTLEMENTS

OVERVIEW

Policy

Types of alternate dispute resolution

Role of counsel

Counsel’s interaction with client

Reconciliation

Benefits of alternate dispute resolution over trial—
Flexibility

—Economy

—Speed

Settlement weeks

MEDIATION

In general
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§ 4:249
§ 4:250
§ 4:251
§ 4:252
§ 4:253
§ 4:254
§ 4:255
§ 4:256
§ 4:257
§ 4:258
§ 4:259
§ 4:260
§ 4:261
§ 4:262
§ 4:263

§ 4:264
§ 4:265

§ 4:266

§ 4:267
§ 4:268
§ 4:269
§ 4:270
§ 4:271
§ 4:272
§ 4:273
§ 4:274

§ 4:275

§ 4:276
§ 4:277

§ 4:278
§ 4:279

C.

§ 4:280
§ 4:281
§ 4:282
§ 4:283
§ 4:284

Trial

Statutory authority

—Objection to mediation

Appointment of mediator

Compensation of mediator

Qualifications of mediator

Duties of mediator

Confidentiality

—Exceptions

Mediated Settlement Agreement—Agreement binding

—Entitlement to judgment

—Agreement binding—Modifications by court

—Mutual release provisions

—Hearing to enter decree requires 45 days’ notice

—Agreement binding—Agreement requiring illegal
act not binding

— —Exception

Mediated settlement agreement—Pending suit prior
to signed agreement not necessary

Mediated Settlement Agreement—Availability of
contract defenses unsettled

—Fraud

—Agreements to fix venue not allowed

—Enforcement

Effect on prior court orders

Qualified immunity of mediator

Collaborative law available

Agreement to suspend judicial intervention

Disqualification of collaborative lawyer and lawyers
in associated law firm; exception

Requirements for collaborative family law
participation agreement

Binding nature of collaborative law settlement

Court’s notification of use of collaborative law
procedures

Status report and notification to court
No settlement reached

SETTLEMENT NECESSITIES

Client control

Reasonable client expectations
Settlement authority; settlement decision
Proper attitude

Pleadings
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§ 4:294
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§ 4:297
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§ 4:299
§ 4:300
§ 4:301
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§ 4:303
§ 4:304
§ 4:305
§ 4:306
§ 4:307
§ 4:308
§ 4:309
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Attorney’s reputation

Evaluation of opposing counsel
Knowledge of relevant law
Knowledge of relevant facts
Evaluation of financial information
Understanding of client priorities
Prediction of court decision
Loyalty to client

Case evaluation criteria

NEGOTIATING TECHNIQUES

Overview

Create options for opponent
Create a “win-win” situation

Set dates for settlement progress
Accumulate information

Involve the client

Use written offers

Consider timing

Maintain flexibility

Identify trade-offs

Resolve deadlocks

—Negotiate stipulations
Negotiate temporary orders

Use experts effectively

Consider settlement conference with judge
Avoid threats and accusations

IX. CHECKLISTS

§ 4:310 Checklist—Opening the case

§ 4:311 —Managing divorce case

X. FORMS

§ 4:312 Form—Fee agreement

§ 4:3183 —Client questionnaire

§ 4:314 —Client personal history
§4:315 —Inventory and appraisement
§ 4:316 —Financial information sheet
§ 4:317 —Written interrogatories
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CHAPTER 5. TRIAL

I. TRIAL PREPARATION
A. MOVING THE CASE TO TRIAL

§5:1 Pretrial calendaring
§ 5:2 Jury trial
§5:3 —dJury fee

§ 5:4 —Timeliness

§5:5 — —Rebutting presumption of reasonable time
§5:6 Withdrawal and substitution of counsel

§ 5:7 —Contents of motion to withdraw

§5:8 —Order and effect of order

§5:9 Disqualification of counsel

§ 5:10 —Motion to disqualify counsel

§ 5:11 —Texas Disciplinary Rules of Professional Conduct
§ 5:12 —Grounds

§ 5:13 — —Associate

§5:14 — —Employee

§ 5:15 —Lawyer as witness

§ 5:16 Disqualification of judge

§ 5:17 —Exclusive and mandatory

§ 5:18 —May be raised at any time

§ 5:19 —Effect of disqualification

§ 5:20 —Interest

§ 5:21 —Relationship to party

§ 5:22 —Former representation of party
§ 5:23  Recusal of judge

§ 5:24 —Grounds may be waived

§ 5:25° —Grounds for recusal

§ 5:26 —Motion for recusal

§ 5:27 — —Waiver of recusal argument
§ 5:28 —Ruling on motion for recusal

§ 5:29 —Review on appeal
§ 5:30 —Recusal of visiting judge

§ 5:31 — —Objections

§ 5:32 Continuance

§ 5:33 —Failure to grant continuance

§ 5:34 —Grounds for continuance—Generally

§ 5:35 —Motion must be verified or supported by affidavit
§ 5:36 —Agreement of the parties

§ 5:37 —Unavailability of testimony

§ 5:38 — —Unavailable due to absence of witness

§5:39 — —Witness resides within 100 miles of court
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—Absence of party or counsel

— —Counsel is member of state legislature
— —Representation by law firm

— —Notice of any conflicts
—Insufficient notice of trial

— —Continuance due to untimely notice
—Incomplete discovery

Pretrial conference

—Matters that may be considered
—Pretrial order

Obtaining trial setting

—Contested cases

—Uncontested cases

—Non-resident attorney

Time limitations at trial

MOTIONS IN LIMINE

Purpose

Time of presentation and hearing
Procedure

Subjects of motion in limine

ORGANIZATION OF EVIDENCE AND TRIAL
NOTEBOOK

Pretrial preparation of evidence—Organization of
exhibits

—Pre-marking of exhibits

—Exhibits frequently used in family law cases

—Document summaries

Witness information

Trial notebook or file

—Format of trial notebook

— —Same order as progress of trial

— —Contents

PRETRIAL PREPARATION OF WITNESSES

Early preparation of witnesses
Review of facts

Admissibility issues

Order of presentation

Ensuring witness attendance at trial
—Subpoena

—Subpoena to produce documents
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§ 5:75
§5:76
§ 5:77
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§ 5:79
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§ 5:84
§ 5:85
§ 5:86
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§ 5:88
§ 5:89
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§ 5:94
§ 5:95
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§ 5:100
§ 5:101
§ 5:102
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§ 5:104
§ 5:105
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§ 5:107
§ 5:108
§5:109
§ 5:110
§ 5:111
§ 5:112
§5:113

§5:114

—Time for issuance

Preparing the witness for trial
—Background information
—Information about case
—Explaining trial mechanics
—Behavior

—Developing the presentation
—Pitfalls of cross-examination
—Use of documents

EXPERTS AND CONSULTANTS

In general

—PFinding an expert

—Selecting an expert

—Confirmation letter

—Written communications are discoverable

Expert opinions

—Basis of opinion

Schedule for designation of experts

Permissible discovery of opposing experts

—Scheduling depositions of experts

Information regarding experts subject to discovery

—Oral deposition

—Court-ordered reports

Fundamentals regarding admissibility of expert
testimony

—Rule 702 requires relevance and reliability

— —Gatekeeping obligation of trial court

—Admissibility of expert testimony

— —Expert must be qualified

— — —Burden to prove expert is qualified

— — —Mechanisms to show a witness is not qualified

— —Expert’s opinion must be relevant

— —Expert’s opinion must be reliable

— — —Other factors

— —Probative value of opinion

—Basis for expert’s opinion

—Admissibility of underlying facts

—Documents not produced

Cross-examination of opposing expert

—Discrediting the expert

—Advantages and disadvantages of deposing the
opposing expert

Acquiring understanding of issues for expert
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—Educating the expert

Preparation of expert for direct examination
—Demeanor on stand

Preparation and use of exhibits

Direct examination

Preparation of expert for cross-examination

PRETRIAL PREPARATION FOR PARTICULAR
PHASES OF TRIAL

Jury selection

Opening statement

—Importance

—Objectives

—Do not read opening statement

—Manner of presentation—Open fully, powerfully,
persuasively

—Project confidence

—Use of trial aids in opening

—Exhibits

—Trial or illustrative aids

—Introducing proposals to the court during opening

— —Advantages of introducing proposals during
opening

— —Disadvantages of introducing proposals during
opening

—Preparing the opening

Preparation for direct examination

Preparation for cross-examination

Deciding whether to cross-examine

Objections

Closing argument

II. RIGHT TO JURY TRIAL; PRACTICE BEFORE
ASSOCIATE JUDGES

A.

§ 5:140
§ 5:141
§ 5:142
§ 5:143
§5:144
§ 5:145
§ 5:146
§ 5:147

liv

RIGHT TO JURY TRIAL

In general

—Texas Constitution

—Court’s refusal to empanel a jury
—Separate trials on separate issues

Jury decisions may be advisory

—Denial of jury demand for advisory of issues
Family Code restrictions on jury trial
Standard on appeal
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§ 5:148 —Waiver
§ 5:149 —Withdrawing the request for a jury

§ 5:150 Factors to consider when deciding whether to try case
before jury

B. PRACTICE BEFORE ASSOCIATE JUDGES

§ 5:151 Types of masters and associate judges
§ 5:152  Appointment

§ 5:153 Qualifications

§ 5:154 Referrals to associate judges

§ 5:155 —Powers of associate judge

§ 5:156 —Trial on the merits

§ 5:157 —Objection to associate judge hearing trial
§ 5:158 —Order of referral

§ 5:159 Referral back to referring court

§ 5:160 Court reporter

§ 5:161 —Reporter may be provided

§ 5:162 —Record may be preserved

§ 5:163 — —Appeal of associate judge’s report
§ 5:164 Penalties for perjury apply

§ 5:165 Powers of referring court

§ 5:166  Associate judge’s report

§ 5:167 —Notice to parties

§ 5:168 Report to referring court

§ 5:169 Notice of right to appeal

§ 5:170  Effect of report

§ 5:171 —Order by associate judge for detention or
incarceration

§ 5:172  Court’s action on report

§ 5:173  Appeal to referring court

§ 5:174 —Waiver of right to appeal

§ 5:175 —Appeal to referring court

§ 5:176 —Appeal must be in writing

§ 5:177 —Notice to opposing counsel

§ 5:178 —Any other party may appeal

§ 5:179 —Scope of hearing on appeal

§ 5:180 —Hearing on appeal

§ 5:181 —Parties may present witnesses

§ 5:182 Date order signed controls appeal dates

§ 5:183  Associate judge has judicial immunity

§ 5:184 Advantages of practice before associate judge
§ 5:185 Disadvantages of practice before associate judge
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III. JUDGMENTS AND DECREES
A. DIVORCE DECREES

§ 5:186
§ 5:187
§5:188
§5:189
§5:190
§ 5:191

§ 5:192
§ 5:193
§5:194
§ 5:195

§ 5:196
§ 5:197
§ 5:198
§ 5:199
§ 5:200
§ 5:201
§ 5:202
§ 5:203
§ 5:204
§ 5:205
§ 5:206
§ 5:207
§ 5:208
§ 5:209
§ 5:210
§ 5:211
§ 5:212
§ 5:213

§ 5:214
§ 5:215
§ 5:216

B.

§ 5:217
§ 5:218
§5:219
§ 5:220
§ 5:221

Ivi

In general

Requisites

—Names of parties and other requirements

—Grounds and date of divorce

—Date of marriage requirement

—Notice of right to seek modification of orders
concerning child

—Completeness

Report of divorce or annulment of marriage

Findings of fact

—Findings of fact and conclusions of law under the
Family Code

— —Request must conform to Rules of Procedure

—Effect on judgment

—Exception to nonconforming judgment

—Separate document

Construction—Generally

—Unambiguous decree

—Ambiguous decree

Division of property—Generally

—Description of property

—Effect of incomplete division

—Effect of residuary clause

Decree as conveyance of real property

—Property in another state

Order to convey real property

Provisions pertaining to conservatorship of children

Provisions pertaining to child support

Drafting and approval of judgment

Judgment by dispositive motion—Motion for
summary judgment

—Motion for judgment on the verdict

—DMotion for judgment notwithstanding the verdict

—DMotion to disregard jury findings on special issues

AGREEMENTS

In general

Effect of agreed judgment
Court approval

Oral agreement

Statute of frauds
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§ 5:222
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§ 5:224
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§ 5:226
§ 5:227
§ 5:228
§ 5:229
§ 5:230

C.

§ 5:231
§ 5:232
§ 5:233
§ 5:234
§ 5:235
§ 5:236
§ 5:237
§ 5:238
§ 5:239

D.

§ 5:240
§ 5:241
§ 5:242
§ 5:243
§ 5:244
§ 5:245

§ 5:246
§ 5:247
§ 5:248
§ 5:249
§ 5:250
§ 5:251
§ 5:252
§ 5:253
§ 5:254
§ 5:255
§ 5:256
§ 5:257
§ 5:258
§ 5:259

Consent of parties

—Revocation of consent

Modification of agreement

Conformity to terms of agreement

Agreement to matters beyond court’s authority
Construction

Parol evidence

Recordation of agreement

Agreement as to increases in child support

RENDITION

In general

—Oral rendition

Rendition of judgment after trial by associate judge
Entry of judgment into court records

—Entry into minutes

Notice of signing

—Effect of failure to comply with notice requirement
Effective date of divorce

Effect of death of party

FINALITY OF JUDGMENT

In general

Period of court’s plenary power over judgment

View that decree which fails to resolve issue is final

—Presumed to dispose of all claims

—Rebutting presumption

View that decree which fails to resolve issue is
interlocutory

—dJudgment not final

Effect of further proceedings

—Further proceedings required to execute judgment
Finality of temporary order

Res judicata

—Final judgment

—Same parties

—Same or related claims

—Applicability to divorce decree

— —Untimely appeal

—Requirements for res judicata

—Effect of subsequent change in law or fact
— —Amendment alters legal principle
—Effect of res judicata
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§ 5:293
§ 5:294
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§ 5:296
§ 5:297
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§ 5:299
§ 5:300
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§ 5:302

Iviii
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Collateral estoppel

—Mutuality

—Applicability to divorce decrees

— —Property division

—Burden of proof

—Elements of collateral estoppel

— —Precludes relitigation of issues

—Requirement of adequately litigated

—Subsequent changes in facts or law

—Offensive use

— —Court’s discretion

Res judicata and collateral estoppel as affirmative
defenses

Effect of dismissal as sanction

Judicial estoppel

—Admission need not derive from oral testimony

Amendment and correction of judgment—Judgment
nunc pro tunc

—Grounds

Judicial error

—Expiration of plenary powers

—Period of plenary power

— —Loss of plenary power

Clerical error

—Correction of clerical errors

—Establishing existence of error

—Granting judgment nunc pro tunc

—Motion for correction of clerical error

—Effect of nunc pro tunc order

—Contents of judgment nunc pro tunc

Effect of erroneous judgment prepared by attorney

Effect of correction on time for appeal

Setting aside and vacation of judgment

—Direct attack on judgment

— —Methods

— —Basis

—DMotion for new trial

— —Hearing

—Effect of death of party

—Reinstatement of original judgment

—Collateral attack

— —Final divorce judgment

Judgments subject to collateral attack

—Void judgments

—Nonconsensual agreed judgment
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§ 5:306
§ 5:307
§ 5:308
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§ 5:310
§ 5:311
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§ 5:337
§ 5:338
§ 5:339
§ 5:340
§ 5:341
§ 5:342
§ 5:343
§ 5:344

—Burden of proof
—Defenses
Extraordinary writs

DEFAULT JUDGMENTS

Failure to appear in case

Failure to appear for trial

—Notice of trial

—Representation by counsel

—Remedy

Entry of default judgment as sanction
—Sanction must not be excessive

Effect of action in another court
Distinguished from other types of judgment
—dJudgments nihil dicit

—dJudgments pursuant to service by publication
Disadvantages of default judgment
Requirements—Time for filing

—Proper service

— —Compliance with rules

— —Service pursuant to long-arm statute
—Residency and domicile requirements
—Pleading requirements

— —Pleading defects

—Military service affidavit

Waiver of right to default judgment
Procedure—Request for default judgment
—Hearing

— —Evidence

—Certificate of last known address
—dJudgment

—Notice of judgment to respondent
Setting aside or vacating default judgment
—Filing of motion

— —Motion overruled

—Standard of review

—Requirements to setting aside default judgment
— —New trial must be granted
—Applicability of requirements

—Fraud

— —Collateral to the matter tried

— —Absence of fault or negligence
—Reliance on agreement with petitioner
—Mistake or accident
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— —Mistake of law

— —Negligence

— —Attorney’s mistake

—Existence of meritorious defense

— —No-fault divorce

—Pleading facts showing meritorious defense
—Only prima facie defense necessary

—Lack of prejudice to petitioner
—Conclusory statement insufficient
—Burden of proof

—Presumptions

—Evidentiary attack on default judgment
—Imposition of conditions

Motion for new trial where service is by publication
—Petition and affidavit

—Service

—Attorney must be appointed

—Hearing

IV. CHECKLISTS

§ 5:363  Checklist—Drafting Pretrial Conference Orders
V. FORMS
§ 5:364 Form—Witness interview sheet
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§ 7:69 —Identity of parties and counsel

§ 7:70 —Table of contents

§ 7:71 —Index of authorities

§ 7:72 —Statement of the case

§ 7:73 —Any statement regarding oral argument
§ 7:74 —Issues presented

§ 7:75 —Statement of facts

§ 7:76 —Summary of the argument

§ 7:77 —Argument

§ 7.78 —Prayer

§ 7:79 —Appendix

§ 7:.80 — —Other pertinent issues

§ 7:.81 — —Proceedings recorded electronically
§ 7:82 —Appellant’s failure to file brief

§ 7:83 Contents of appellee’s brief

§ 7:84 Reply brief

§ 7:85 Defects in brief

XXV1



TaBLE oF CONTENTS

§ 7:.86 Drafting considerations

J. ORAL ARGUMENT

§ 7:87 Right to oral argument
§ 7:88 Procedures
§ 7:89 Strategic and tactical considerations

K. DISPOSITION OF APPEAL; REHEARING

§ 7:90 Submission and decision

§7:91 Judgments

§ 7:92 —Reversal of trial court judgment
§ 7:93 —Costs

§ 7:94 Opinions

§ 7:95 —Concurring or dissenting opinion
§ 7:.96 —Determination of opinion

§ 7.97 Rehearing

L. DISMISSAL OF APPEAL

§ 7:98 By agreement
§ 7:99 On appellant’s motion
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—Must be consistent with prior judgment
— —Cannot alter division of property
—Statute of limitations not applicable
—Trial is not necessary

LIENS

Equitable lien

—Extent

—Foreclosure

— —Does not affect homestead exemption
—Deed of trust

Implied liens
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Order for delivery of property

—Future property

—Money judgment
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Appointment of receiver

POST-DECREE QUALIFIED DOMESTIC
RELATIONS ORDER

Generally
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Jurisdiction—Concurrent jurisdiction

Procedure
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Liberal construction

PROCEDURE

Limitations
—Applicability
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Jury trial

Attorney’s fees and costs

III. ENFORCEMENT OF FOREIGN JUDGMENTS

A.
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XXX
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JUDGMENTS

Effect of full faith and credit clause
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Alternative payment methods

FEDERAL CIVILIAN BENEFITS

Federal civil service

—Treated as community property

—No retroactive effect

—Partition orders

—Benefits to former spouse of deceased employee
Foreign Service

—Order issued two years after divorce is final
—Assignment or alienation of benefits
—Surviving former spouses

Social Security Act

—Secondary Social Security benefits

Railroad Retirement Act

—Entitlement to annuity

MILITARY BENEFITS

McCarty decision

Uniformed Services Former Spouses’ Protection Act
—States may apply own community property rules
—Maximum amount of pay allowed

Jurisdiction

—Minimum contacts

Direct payment of benefits

Partition

—When partition is not permitted

Res judicata

Calculation of military retirement benefit
—Calculation of community interest

—Agreement between parties

Just and right division

—May be awarded to either party

Cost of living increases

Disability benefits
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VIII. PREMARITAL AND MARITAL PROPERTY
AGREEMENTS

A. GENERALLY

§ 8:600 Statutory Authority
§ 8:601 Texas Constitution

B. PREMARITAL AGREEMENTS

§ 8:602 Uniform Premarital Agreement Act

§ 8:603 Purpose

§ 8:604 Premarital Agreement—Definition

§ 8:605 Property—Definition

§ 8:606 Formalities

§ 8:607 Content of premarital agreement

§ 8:608 Children issues in premarital agreement

§ 8:609 —Child support may not be adversely affected

§ 8:610 —Waivers of child support, custody or visitation
rights

§ 8:611 Not in violation of public policy requirement

§ 8:612 Spousal support

§ 8:613 Making of a will or trust

§ 8:614 Common provisions in premarital agreements

§ 8:615 —Income from separate property

§ 8:616 —Salaries from separate property business require
specificity

§ 8:617 —Wages, salaries, and personal earnings

§ 8:618 —Division of property on divorce
§ 8:619 Choice of law

§ 8:620 Waiver of life insurance benefits
§ 8:621 Waiver of retirement benefits

§ 8:622 —Arbitration Provisions

§ 8:623 Effect of Marriage

§ 8:624 Amendment or Revocation

§ 8:625 Void Marriage

§ 8:626 Statute of Limitations

C. MARITAL PROPERTY AGREEMENTS

§ 8:627 Partition or exchange of community property

§ 8:628 Agreement between spouses concerning income or
property from separate property

§ 8:629 Formalities

D. ENFORCEMENT OF PROPERTY AGREEMENTS

§ 8:630 Presumption in favor of enforceability
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§ 8:631 Not enforceable—Proof

§ 8:632 Exclusive remedies

§ 8:633 Voluntariness

§ 8:634 Duress

§ 8:635 Unconscionability

§ 8:636 —Case analysis

§ 8:637 Disclosure of property or financial obligations
§ 8:638 Nonstatutory defenses

§ 8:639 —Fraud

§ 8:640 —Mutual mistake of fact

§ 8:641 —Undue influence

§ 8:642 Creditor’s Rights

§ 8:643 No-Contest/Forfeiture clauses

E. PRACTICE AND DRAFTING TIPS

§ 8:644 In general

§ 8:645 Separate Counsel

§ 8:646 Timing of Agreement

§ 8:647 Full and Complete Financial Disclosure
§ 8:648 Videotape

§ 8:649 Declaratory judgment

§ 8:650 Arbitration—Generally

§ 8:6561 —Arbitration procedures

§ 8:652 —Determining validity and enforceability of contract
containing agreement to arbitrate

F. OTHER CONTRACTUAL DEFENSES

§ 8:653 In general

§ 8:654 Construction and interpretation

§ 8:655 —Extrinsic evidence and surrounding circumstances
§ 8:656 —Plain meaning

§ 8:657 —Agreement taken as a whole

§ 8:658 Presumption that contract terms are construed
against the drafter

§ 8:659 —Prior terms in the contract
§ 8:660 Defenses for enforceable agreements

IX. CHECKLISTS

§ 8:661 Checklist—Document and information checklist for
valuation of closely-held businesses

§ 8:662 —Deposition questions of opposing business valuation
expert (medical practice)
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CHAPTER 9. MAINTENANCE

I. GENERALLY

§ 9:1 Alimony statute

§ 9:2 —Purpose of alimony statute
§ 9:3 Maintenance defined

§ 9:4 Putative spouse

§ 9:5 Unmarried cohabitants

II. ELIGIBILITY FOR MAINTENANCE

§9:6  Eligibility

§ 9:7 —Minimum reasonable needs

§9:8  —Lacks sufficient property

§9:9 Pleading for maintenance

§ 9:10 Obligor’s ability to pay

§ 9:11 Case examples of maintenance awards

III. FACTORS IN DETERMINING MAINTENANCE

§ 9:12 Relevant factors in determining maintenance
§ 9:13 Presumption against maintenance

IV. DURATION AND AMOUNT OF MAINTENANCE

§ 9:14 Duration of maintenance order

§ 9:15 Duration of maintenance—Shortest reasonable period
§ 9:16 Exception for incapacitating disability

§ 9:17 —Periodic review

§9:18 Amount of maintenance

V. TERMINATION AND MODIFICATION OF
MAINTENANCE

§ 9:19 Death or remarriage

§ 9:20 Cohabitation

§ 9:21  Accrued payments

§ 9:22 Modification of maintenance order

§ 9:23 Motion to reduce maintenance—Notice of motion to
modify maintenance

§ 9:24 Standard for modification

§ 9:25 Material and substantial change

§ 9:26 Termination of contractual alimony

§ 9:27 Attorney’s fees and expenses

§ 9:28 Maintenance may not be instituted after divorce
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VI. ENFORCEMENT OF MAINTENANCE ORDER

§ 9:29
§9:30
§ 9:31
§ 9:32
§9:33
§9:34
§ 9:35

VII.

§ 9:36
§ 9:37
§ 9:38

§ 9:39

§ 9:40
§ 9:41

§ 9:42
§9:43
§ 9:44
§ 9:45
§ 9:46
§ 9:47
§ 9:48
§ 9:49
§ 9:50

VIII.

§ 9:51
§ 9:52
§ 9:53
§ 9:54
§ 9:55

Enforcement by contempt
—Maintenance arrearages

Suit to enforce

Affirmative defense

—Obligor must prove affirmative defense
Contractual defenses not available
Overpayment of maintenance

INCOME WITHHOLDING

Income withholding—General rule

— —Application of income withholding

— —Withholding for spousal maintenance combined
with child support; Garnishment Not Applicable to
Unemployment Benefits

— —Withholding for spousal maintenance combined
with child support—Requirements of combined order
withholding; Garnishment Not Applicable to
Unemployment Benefits

—Miscellaneous Rules

Maintenance Qualified Domestic Relations Order—
Jurisdiction

—Procedure

—Temporary Orders

—Defective Prior Domestic Relations Order

—Amendment of Qualified Domestic Relations Order

—Liberal Construction

—Attorney’s Fees and Costs

—Direct Payment

—Conflicts with Other Law

Attorney’s fees and expenses

JURY ISSUES

Texas Constitution

Court’s refusal to empanel a jury

Family Code restrictions on right to jury
Issues subject to binding jury verdict

No alimony issues in Pattern Jury Charge

IX. TAX IMPLICATIONS OF ALIMONY

§ 9:56
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Separate Maintenance Ordered on or before
December 31, 2018)
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§ 9:57

§ 9:58

§ 9:59

§ 9:60

§ 9:61

§ 9:62

§ 9:63

§ 9:64

§ 9:65

§ 9:66

§ 9:67

§ 9:68

§ 9:69

§ 9:70

§ 9:71

Above-the-line deduction (Applicable only to Alimony
or Separate Maintenance Ordered on or before
December 31, 2018)

Cash payments (Applicable only to Alimony or
Separate Maintenance Ordered on or before
December 31, 2018)

Cash payments—Payments to third party on behalf of
spouse (Applicable only to Alimony or Separate
Maintenance Ordered on or before December 31,
2018)

—Payments to third party on behalf of spouse—
Examples of qualifying payments (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

Divorce or separation instrument (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

Divorce or separation instrument—Definition of
divorce or separation instrument (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

—Written separation agreement (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

—Amounts paid in excess of agreement (Applicable
only to Alimony or Separate Maintenance Ordered on
or before December 31, 2018)

—Payments prior to effective date of instrument
(Applicable only to Alimony or Separate Maintenance
Ordered on or before December 31, 2018)

—Letter proposing a separation agreement (Applicable
only to Alimony or Separate Maintenance Ordered on
or before December 31, 2018)

Nondesignation requirement (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

Nondesignation requirement—No designation
(Applicable only to Alimony or Separate Maintenance
Ordered on or before December 31, 2018)

—Election into alimony treatment (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

—Payments designated as excludible from payee’s
income (Applicable only to Alimony or Separate
Maintenance Ordered on or before December 31,
2018)

Separate households requirement (Applicable only to
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Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

§ 9:72 Payment must terminate on death of payee (Applicable
only to Alimony or Separate Maintenance Ordered on
or before December 31, 2018)

§ 9:73 Alimony payments must not be child support
(Applicable only to Alimony or Separate Maintenance
Ordered on or before December 31, 2018)

§9:74 Alimony payments must not be child support—
Reduction on happening of contingency relating to
child (Applicable only to Alimony or Separate
Maintenance Ordered on or before December 31,
2018)

§ 9:75 —Other payments designated as child support
(Applicable only to Alimony or Separate Maintenance
Ordered on or before December 31, 2018)

§ 9:76 —Change in payments associated with contingency
related to child (Applicable only to Alimony or
Separate Maintenance Ordered on or before
December 31, 2018)

§ 9:77 —Change in payments associated with contingency
related to child—Presumption rebutted (Applicable
only to Alimony or Separate Maintenance Ordered on
or before December 31, 2018)

§ 9:78 Joint tax return (Applicable only to Alimony or
Separate Maintenance Ordered on or before
December 31, 2018)

§ 9:79 Front end loaded payments (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

§ 9:80 Front end loaded payments—Recapture (Applicable
only to Alimony or Separate Maintenance Ordered on
or before December 31, 2018)

§ 9:81 —Recapture—Definition of excess alimony payments
(Applicable only to Alimony or Separate Maintenance
Ordered on or before December 31, 2018)

§9:82 —Exceptions to recapture (Applicable only to Alimony
or Separate Maintenance Ordered on or before
December 31, 2018)

§ 9:83 Temporary spousal support
§ 9:84 —Trial court discretion
§9:85 —Application

§ 9:86 —Amount of support
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CHAPTER 10. PARENT-CHILD

RELATIONSHIP
I. SUITS AFFECTING PARENT-CHILD

RELATIONSHIP

A. OVERVIEW
§ 10:1 SAPCR
§ 10:2 Child
§10:3 Parent-child relationship
§ 10:4 Parent
§ 10:5 Court of continuing jurisdiction
§ 10:6 Best interest of child
§ 10:7 Petitioner
§10:8 Respondent
§ 10:9 Standing
§ 10:10 —General standing to file suit
§ 10:11 — —Requirement as to time
§ 10:12 Required affidavit for standing of nonparent
§ 10:13 Standing—Husband not biological father
§ 10:14 —Title IV-D agency standing
§ 10:15 —Grandparent standing
§ 10:16 — —Not confined under Section 102.004
§ 10:17 — —Serious question connected to parental

presumption

§ 10:18 — —Original suit for possessory conservatorship
§ 10:19 — —Access to a child by grandparents
§ 10:20 —Standing for sibling
§ 10:21 —Standing to request termination and adoption
§ 10:22 —Limitations on standing
§ 10:23 — —Limitations inapplicability

B. JURISDICTION
§ 10:24 Court defined
§ 10:25 Jurisdiction over nonresident
§ 10:26 —Uniform Child Custody Jurisdiction and

Enforcement Act
§ 10:27 Basic minimum contacts
§ 10:28 Partial jurisdiction
§ 10:29 Limited authority
C. VENUE

§ 10:30  General Venue Rule

v



§ 10:31
§ 10:32
§10:33
§ 10:34

§ 10:35
§ 10:36

§ 10:37
§ 10:38
§ 10:39

§ 10:40
§ 10:41
§ 10:42

§ 10:43
§ 10:44
§ 10:45

§ 10:46
§ 10:47
§ 10:48
§ 10:49
§ 10:50

§ 10:51
§ 10:52
§ 10:53
§ 10:54
§ 10:55
§ 10:56
§ 10:57

§ 10:58
§ 10:59
§ 10:60
§ 10:61
§ 10:62
§ 10:63
§ 10:64
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—Adoption suit

—Child’s residence

Existing court of continuing jurisdiction

Transfer—Mandatory transfer—Dissolution of
marriage pending in another court

— —Adoption

— —Child resides in new county for 6 months or
longer

— —Pending modification or enforcement

— —Suit by governmental entity

—Discretionary transfer—Child lives in other county
less than 6 months

— —Convenience of parties and witnesses

—Determining county of child’s residence

—Procedure for transfer—Timing for motion to
transfer when dissolution of marriage pending

— —Timing for motion to transfer by petitioner

— —Timing for motion to transfer by another party

— —Controverting affidavit to contest motion to
transfer

— —No controverting affidavit

— —Controverting affidavit filed

— —Evidence at hearing

— —Court must transfer if grounds exist

Child residing outside Texas

TRANSFER OF ORIGINAL PROCEEDINGS
WITHIN TEXAS

Transfer of proceedings within Texas

Transfer to court where dissolution is pending
Application of procedures

Transfer when party or child resides outside Texas
—Priorities between Texas counties

— —Most appropriate county

Transfer—Appeal

EVIDENCE

Texas Rules of Evidence apply

—Child testimony

Prerecorded statement of child

—Other rules allowing statements to be admitted
Prerecorded videotaped testimony of child
—Presence of parties at videotaping

—Who may question child
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§ 10:65
§ 10:66
§ 10:67
§ 10:68
§ 10:69
§ 10:70
§ 10:71
§ 10:72
§ 10:73

F.

§ 10:74
§ 10:75
§ 10:76
§ 10:77
§ 10:78
§ 10:79
§ 10:80
§ 10:81
§ 10:82

§ 10:83
§ 10:84
§ 10:85

G.

§ 10:86
§ 10:87
§ 10:88
§ 10:89
§ 10:90

§ 10:91
§ 10:92
§ 10:93
§ 10:94
§ 10:95
§ 10:96
§ 10:97
§ 10:98
§ 10:99
§ 10:100
§10:101

Accuracy of videotape

Remote televised broadcast

—Procedure

Substitution for in-court testimony of child
—Child incapable of testifying in open court
Hearsay statement of child abuse victim
Video testimony of certain professionals
Certain testimony prohibited

Findings based on preponderance of evidence

COMMENCEMENT OF PROCEEDING

Filing of petition

Petition must be titled

—Adoption suit

Contents of petition

Service of citation

—Additional persons served

—DManner of issue and service

—Notice to Title IV-D agency

Proceedings pending before or initiated by the Title
IV-D agency

Service of citation—Service of citation by publication

— —Citation by publication

Agreed order constitutes appearance

TEMPORARY ORDERS

Issued before final order in SAPCRs

No bond necessary

Verified pleading or affidavit required

Response to application for temporary orders

Granting temporary restraining orders and
injunctions

—Notice and hearing

Violation of temporary order

—Oral orders

—Standing order

—Money judgment

—Restraint of liberty

Presumptions in favor of guidelines

Order for temporary conservatorship

Interlocutory appeal

—Injunctions

Mandamus if temporary order is void

Ivii
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§ 10:103
§ 10:104
§ 10:105
§ 10:106
§ 10:107
§ 10:108
§ 10:109

H.

§ 10:110
§ 10:111
§ 10:112
§ 10:113
§ 10:114
§ 10:115
§ 10:116

§ 10:117
§ 10:118
§ 10:119

§ 10:120
§ 10:121
§ 10:122
§10:123

§ 10:124
§ 10:125
§ 10:126
§ 10:127
§10:128
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§ 10:129
§ 10:130
§ 10:131
§ 10:132
§10:133
§10:134
§ 10:135
§ 10:136
§10:137
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Modification of temporary order—Maodification by
agreement

—Application to modify

—Standard for modification

Temporary orders during modification suit

—Changing designation of managing conservator

Parent education courses

—Parties not required to attend together

—Cost of course

AD LITEMS

Generally

—Definitions

Appointment of guardian ad litem

Rights, powers, and duties of guardian ad litem

Guardian ad litem at trial

Appointment of attorney ad litem

Entitlements of the attorney ad litem—Attorney
work product and testimony

Substituted judgment of attorney for child

Fees for the attorney ad litem

Appointment of an attorney ad litem for child and
amicus attorney

Additional ad litem issues

Appointment of amicus attorney

Minimum qualifications of amicus attorney

Exception to qualifications required to serve as
amicus attorney

Conflicts of interest and bias of amicus attorney

Amicus attorney standard of care

Powers and duties of amicus attorney

Limitations on amicus attorney powers

Removal of amicus attorney

TRIAL

Proceedings conducted as in civil cases
Precedence if delay affects best interest of child
Attendance at the hearing

Record

Rules of evidence

—Person making report

Hearing may be adjourned

Jury trial

—When party entitled to jury verdict



TaBLE oF CONTENTS

§ 10:138 — —Court may not contravene jury verdict
§ 10:139 —When party is not entitled to jury verdict
§ 10:140 — —Advisory issues

§ 10:141 Findings
§ 10:142 —Contents of final order

§ 10:143 — —Parties’ residence address
§ 10:144 —Notice of change of information
§ 10:145 — —Time for notice of change of information

§ 10:146 —Required statement

J. COSTS AND ATTORNEY’S FEES

§ 10:147 Awarding costs
§ 10:148 Attorney’s fees

§ 10:149 —Burden to prove fees reasonable and necessary
§ 10:150 — —Testimony on computation of fees
K. APPEAL

§ 10:151 Appeal as in civil cases

§ 10:152  Appeal does not suspend order

§ 10:153 From a final order, decree or judgment

§ 10:154 Appellate court jurisdiction

§ 10:155 Orders pending appeal

§ 10:156 —Temporary orders

§ 10:157 —Orders terminating parent-child relationship

§ 10:158 —Temporary orders for safety and welfare of child

§ 10:159 — —Jurisdiction to enforce its orders
§ 10:160 — —Not subject to interlocutory appeal
§ 10:161 — — —Court’s abuse of discretion

II. UNIFORM CHILD CUSTODY JURISDICTION
AND ENFORCEMENT ACT (UCCJEA)

A. OVERVIEW

§ 10:162 Replaces UCCJA
§ 10:163 Conflicts between other statutes
§ 10:164 Purposes of the UCCJEA

B. DEFINITIONS

§ 10:165 Abandoned

§ 10:166 Child custody determination
§ 10:167  Child custody proceeding

§ 10:168 Commencement

§ 10:169 Court
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§ 10:170 Home state

§ 10:171 Initial determination

§ 10:172  Issuing court

§ 10:173 Issuing state

§ 10:174 Person acting as a parent
§ 10:175 Physical custody

§ 10:176 Visitation

C. APPLICATION OF THE UCCJEA TO INDIAN
TRIBES

§ 10:177 Not subject to UCCJEA
§ 10:178 —Child custody determination made by tribe

D. INTERNATIONAL APPLICATION OF UCCJEA

§ 10:179 Foreign country treated same as state of U.S
§ 10:180 Foreign determination recognized
§ 10:181 —Exception

E. EFFECT OF CHILD CUSTODY
DETERMINATION

§ 10:182 Binding on persons served and notified
§ 10:183  Priority given to jurisdictional issues

F. PROCEDURE

§ 10:184 Notice to persons outside state

§ 10:185 —Proof of service

§ 10:186 —Submission to jurisdiction

§ 10:187 Appearance and limited immunity

§ 10:188 —Exception

§ 10:189 No immunity

§ 10:190 Communication between courts

§ 10:191 —Participation of parties

§ 10:192 —Notification and request for abeyance to other

court

§ 10:193 —Record must be made of communication between
Texas court and another state court

§ 10:194 — —Exception

§ 10:195 Taking testimony in another state

§ 10:196 —Testimony by telephone, audiovisual means or
other electronic means

§ 10:197 —Documentary evidence transmitted from another
state

§ 10:198 Making requests of another court
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§ 10:199

Preservation of records

G. JURISDICTION

§ 10:200
§ 10:201

§ 10:202
§ 10:203
§ 10:204
§ 10:205
§ 10:206
§ 10:207

§ 10:208
§ 10:209
§ 10:210
§ 10:211
§ 10:212
§ 10:213
§ 10:214

§ 10:215
§ 10:216
§ 10:217
§10:218
§ 10:219
§ 10:220
§ 10:221
§ 10:222
§ 10:223
§ 10:224
§ 10:225
§ 10:226
§ 10:227
§ 10:228
§ 10:229
§ 10:230
§ 10:231

H.

§ 10:232
§ 10:233
§ 10:234
§ 10:235

Initial child custody jurisdiction

—Physical presence or personal jurisdiction not
necessary

Exclusive continuing jurisdiction

—When Texas court may modify

Jurisdiction to modify determination

Temporary emergency jurisdiction

—Exception

—Time for obtaining order from state with
jurisdiction

—Communication with other court

Notice and opportunity to be heard

Joinder and intervention

Simultaneous proceedings

—Examination of court documents

— —Staying Texas proceeding

—Determination that proceeding has commenced in
another state

Inconvenient forum

—Appropriateness consideration

—Staying Texas proceedings

—Retaining jurisdiction over underlying proceeding

Jurisdiction declined by reason of conduct

—Remedy to ensure safety of child

—Expenses and fees assessed against wrongdoer

— —State as wrongdoer

Information submitted to court

—Exception

—Required information not furnished

—Additional information

—Duty to inform court

Appearance of parties and child

—Notice to party outside Texas

— —Travel and expenses

—Order to ensure safety of child and other person

ENFORCEMENT

Petitioner

Respondent
Temporary visitation
—Time to obtain order
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§ 10:236  Registration of child custody determination

§ 10:237 —Determination as a foreign judgment
§ 10:238 — —Requirements of notice

§ 10:239 —Contesting validity of registered order
§ 10:240 — —Registration confirmed

§ 10:241 —Preclusion of further contest

§ 10:242 Enforcement of registered determination
§ 10:243 —Recognition by Texas court

§ 10:244 Simultaneous proceedings

§ 10:245 Petition for enforcement

§ 10:246 —Requirements of petition

§ 10:247 —Order directing respondent to appear
§ 10:248 — —Date for hearing

§ 10:249 —Contents of order

§ 10:250 Service of petition and order

§ 10:251 Order

§ 10:252 Fees, costs, and expenses

§ 10:253 Refusal to answer

§ 10:254  Privileges and immunities

§ 10:255  Petitioner may request warrant

§ 10:256 —Court may issue warrant
§ 10:257 —Petition heard immediately
§ 10:258 —Requirements of warrant

§ 10:259 —Service
§ 10:260 —Warrant enforceable in Texas

§ 10:261 — —Execution of warrant
§ 10:262 Prevailing party costs, fees and expenses
§ 10:263 —Fees and expenses assessed against state

§ 10:264 Recognition and enforcement

§ 10:265 Appeals

§ 10:266 —Staying of order

§ 10:267 Role of prosecutor or other public official
§ 10:268 Role of law enforcement

§ 10:269 Costs and expenses

III. PATERNITY AND LEGITIMATION

A. SCOPE
§ 10:270  Uniform Parentage Act governs parentage
proceedings
§ 10:271 —Preventing man from establishing relationship

with natural child

§ 10:272 —Provisions apply to determination of both
maternity and paternity

§ 10:273 —Conflicts between provisions
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§ 10:274
§ 10:275
§ 10:276
§ 10:277
§ 10:278
§ 10:279
§ 10:280

B.

§ 10:281
§ 10:282

C.

§ 10:283
§ 10:284
§ 10:285
§ 10:286
§ 10:287
§ 10:288
§ 10:289
§ 10:290
§ 10:291
§ 10:292
§ 10:293
§ 10:294
§ 10:295
§ 10:296
§ 10:297
§ 10:298
§ 10:299
§ 10:300
§ 10:301
§ 10:302
§ 10:303
§ 10:304

D.

§ 10:305
§ 10:306
§ 10:307
§ 10:308

Determination of parentage

—Mother-child relationship

Father-child relationship

No discrimination based on marital status

Consequences of establishment of parentage

Presumption of paternity

Presumption of paternity in context of marriage—
Rebuttal of presumption

PROCEDURE

Jurisdiction
—Final order that father is not biological father

VOLUNTARY ACKNOWLEDGMENT OF
PATERNITY

Acknowledgment of paternity

Execution of acknowledgment of paternity
—Void acknowledgment of paternity

Sign or authenticate

Denial of paternity

Rules for acknowledgment and denial of paternity
—Signature before birth of child

—Effective on date of birth of child
—Acknowledgment signed by minor

Effect of acknowledgment or denial of paternity
Procedures for rescission

Challenge after expiration of period for rescission
—Burden of proof

—Collateral attack

—Genetic testing

Procedure for challenge

—Signatory submits to jurisdiction

—Court may not suspend responsibilities
—Proceeding to challenge

—Amendment of birth record if necessary

Full faith and credit

Forms for acknowledgment and denial of paternity

REGISTRY OF PATERNITY

Establishment of registry

Registration for notification

—Notice required regardless of registration
—New information
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§ 10:309 Notice of proceeding

§ 10:310 Termination of parental rights: Failure to register
§ 10:311 Required Form

§ 10:312  Furnishing of information

§ 10:313 —Confidentiality

§ 10:314 Rescission of registration

§ 10:315 Search of appropriate registry

E. GENETIC TESTING

§ 10:316  Genetic testing

§ 10:317  Order for testing

§ 10:318 —No in utero testing

§ 10:319 —Two or more men subject to testing

§ 10:320 Requirements for genetic testing

§ 10:321 —Specimen used for testing

§ 10:322 —Databases selected

§ 10:323 —Additional testing

§ 10:324 Genetic testing results

§ 10:325 —Rebuttal of genetic testing

§ 10:326  Costs of genetic testing

§ 10:327 —Reimbursement to enforcement agency

§ 10:328 Additional genetic testing

§ 10:329  Genetic testing when all individuals not available
§ 10:330 —Need must outweigh legitimate interests
§ 10:331 Deceased individual

§ 10:332 Identical brothers

§ 10:333 —Reliance on nongenetic evidence

§ 10:334 Offense—Falsification of specimen

F. PROCEEDING TO ADJUDICATE PARENTAGE

§ 10:335 Proceeding authorized

§ 10:336 Standing to maintain proceeding

§ 10:337 Necessary parties to proceeding

§ 10:338 Personal jurisdiction

§ 10:339 —Jurisdiction of nonresident

§ 10:340 —Lack of jurisdiction of one individual
§ 10:341 Venue

§ 10:342 No time limitation: Child having no presumed,
acknowledged, or adjudicated father

§ 10:343 Time limitation: Child having presumed father

§ 10:344 —Proceeding to disprove father-child relationship
§ 10:345  Authority to deny motion for genetic testing
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guidelines:

—Variance from guidelines

CHILD SUPPORT FOR CHILDREN IN MORE
THAN ONE HOUSEHOLD

Application of guidelines

—Total number of obligor’s children
—Computation of credit

—Alternative method for computing support

SPLIT CUSTODY
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—Order not enforceable by contempt
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Interest
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Fee for other services

—Fees paid by party that committed violence
—Fees in agreed protective orders
—Failure to pay fees

—Due date for payment of costs
Attorney’s fees

—Income and ability to pay
—Fees to private attorney
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§ 15:12
§ 15:13
§ 15:14
§ 15:15
§ 15:16
§ 15:17
§ 15:18
§ 15:19
§ 15:20
§ 15:21
§ 15:22

§ 15:23
§15:24
§ 15:25
§ 15:26
§ 15:27
§ 15:28
§ 15:29
§ 15:30
§ 15:31
§ 15:32
§ 15:33
§15:34
§ 15:35
§ 15:36
§ 15:37
§ 15:38

§ 15:39
§ 15:40
§ 15:41
§ 15:42
§ 15:43
§ 15:44
§ 15:45
§ 15:46
§ 15:47
§ 15:48
§ 15:49

§ 15:50
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—Prosecuting fees

—Fees for DPRS attorney

Filing applications

—Notice to law enforcement
—Filing procedure

Prosecuting attorney may represent DPRS
Relief is cumulative

Final appealable order

Court enforcement

Use of digitized signature
Conflict with certain other orders

APPLYING FOR PROTECTIVE ORDER

Application for protective order

Persons who may file application

—Family defined

—Household defined

—Dating violence defined

—Dating relationship defined

—Prosecuting attorney or DPRS

— —Alleged victim is applicant

Venue

Form and content of application

Application filed during divorce or SAPCR

Application filed after divorce

Application for protective order for a child

Application filed after prior protective order expired

—Procedures for original order apply

Application filed before expiration of prior protective
order

—Procedures for original order apply

Temporary ex parte orders

Confidentiality of application

Confidentiality of certain information

When to file answer

—Answer not required

Respondent application for protective order

Notice of application for protective order

—Notice requirements

—Issuance of notice of application

— —Separate notice of application

SERVICE OF NOTICE

Respondent entitled to notice
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§ 15:51 —Applicant must furnish copies
§ 15:52 —Service

§ 15:563 — —Service by publication

§ 15:54 Temporary ex parte order

§ 15:55 Application filed in divorce

II. TEMPORARY EX PARTE ORDERS

§ 15:56 Ex parte order

§ 15:57 —Purpose of order

§ 15:58 —Valid for 20 days

§ 15:59 —Order may be extended

§ 15:60 —Enforcement

§ 15:61 Contents of application

§ 15:62 Bond requirement

§ 15:63 Motion to vacate

§ 15:64 —Date for hearing

§ 15:65 Exclusion from residence

§ 15:66 —Findings required

§ 15:67 Standard temporary ex parte order form
§ 15:68 Written order sent to police

III. HEARING

§ 15:69 Hearing date set

§ 15:70 —Timely hearing

§ 15:71 —Delay for consolidation

§ 15:72 —No delay for discovery

§ 15:73 —No right to jury trial

§ 15:74 District court hearing date
§ 15:75 —Request for extended time
§ 15:76  Respondent not served

§ 15:77 —Date for rescheduled hearing
§ 15:78 Insufficient notice

§ 15:79 —Additional service

§ 15:80 Legislative continuance

IV. ISSUANCE OF PROTECTIVE ORDER

A. FINDINGS AND ORDERS

§ 15:81 Entitlement to protective order

§ 15:82 Issuance of protective order—Presumption
§ 15:83 Family violence defined

§ 15:84  —No requirement for physical violence

§ 15:85 —Household defined
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§ 15:86
§ 15:87
§ 15:88
§ 15:89
§ 15:90
§ 15:91
§ 15:92

§ 15:93
§ 15:94
§ 15:95
§ 15:96
§ 15:97
§ 15:98
§ 15:99
§ 15:100
§ 15:101
§ 15:102
§ 15:103
§ 15:104
§ 15:105
§ 15:106
§ 15:107

B.

§ 15:108
§ 15:109
§ 15:110
§ 15:111
§ 15:112

C.

§ 15:113
§ 15:114
§ 15:115
§ 15:116
§ 15:117
§ 15:118
§ 15:119
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—Member of household defined

No time requirement for violence

Order issued against offender

—Apply to both parties

—VFinding of family violence

Required findings and orders

Order issued against offender—Finding of family
violence—Exception for violation of expired
protective order

Separate orders required

—Respondent and applicant must receive copy

—One order insufficient

Standard protective order form

Protective order in divorce proceedings

Agreed protective orders

—Respondent may agree

—Protective order must be rendered

—Contract status

—Expiration of agreed order

Default order

Exclusion of addresses and telephone numbers

—Information may be stricken

Term of validity

Final appealable order

CONTENT OF PROTECTIVE ORDER APPLYING
TO ANY PARTY

Prohibitions

Exclusive possession of residence
Possession or access to a child
Payment of support

Use and possession of property

REQUIREMENTS OF ORDER APPLYING TO
PERSON WHO COMMITTED FAMILY
VIOLENCE

Content of order

—Verified affidavit of compliance

— —Verified affidavit of completion
—Statement of completion required
—Noncompliance with affidavit requirements
—Notice of filing requirements

Prohibitions in protective order
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§ 15:120
§ 15:121
§ 15:122
§ 15:123
§ 15:124

D.

§ 15:125
§ 15:126
§ 15:127
§ 15:128

E.

§ 15:129
§ 15:130
§ 15:131

F.

§ 15:132
§ 15:133
§ 15:134
§ 15:135
§ 15:136
§ 15:137
§ 15:138
§ 15:139
§ 15:140
§ 15:141

§ 15:142
§ 15:143
§ 15:144
§ 15:145
§ 15:146

G.

§ 15:147

§ 15:148
§ 15:149

—Prohibition must be specific

— —Confidential information

License to carry handgun

Separation of wireless telephone service account
Title to real property

PROTECTIVE ORDER’S EFFECTIVENESS

Duration of protective order

Not to exceed two years—Request for expiration
—Confinement in jail on date of expiration of order
Update of law enforcement system

WARNINGS IN PROTECTIVE ORDERS

Warnings prominently displayed
Act constituting domestic violence
Warning on protective order

DELIVERY OF PROTECTIVE ORDER AND
NOTIFICATION

Delivery to respondent

—Service in open court

—~Certified copy of order to applicant
—Applicant not in court

Notice given orally

Knowledge is essential

—Sufficient notice

Respondent not at hearing

Delivery of protective order to other persons

Information to law enforcement—Law enforcement’s
duties

Order to child’s school

Notification if order vacated
Information provided by applicant
License to carry concealed handgun
Transmittal of order

RELATIONSHIP BETWEEN PROTECTIVE

ORDER AND SUIT FOR DIVORCE AND SAPCR

No dismissal or delay of protective order based on
divorce or SAPCR suit

Jurisdiction if SAPCR pending
—Applicant shall inform clerk of pending litigation
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§ 15:150 Protective order from another court

§ 15:151 Protective order sought after final order issued

§ 15:152  Transfer of protective order entered before filing of
other suit

§ 15:153 Transfer of protective order entered after final order
in other suit

§ 15:154 Transfer of protective order

§ 15:155 Protective order entered after final order in other
suit—Transfer procedure

§ 15:156 —Fees paid by movant
§ 15:157 Modification of transferred order

H. MAGISTRATE’S PROTECTIVE ORDER OR
“EMERGENCY” PROTECTIVE ORDER

§ 15:158 Magistrate’s Order for Emergency Protection
§ 15:159 Content of magistrate’s protective order

§ 15:160 Effectiveness and enforceability

§ 15:161 Order effective immediately

§ 15:162 Order sent to law enforcement

§ 15:163 Conflicting Orders

§ 15:164 Modifications of Magistrate’s Order

§ 15:165 Violations of Magistrate’s Order

§ 15:166  Chapter 7B Protective Orders—Procedure
§ 15:167 —Venue

§ 15:168 —Applicants

§ 15:169 —Duration

§ 15:170 —Grounds

§ 15:171 — —Human Trafficking
§ 15:172 — —Sexual Assault
§ 15:173 — —Stalking

§ 15:174 Chapter 7B protective orders—Conditions specified
by protective order

§ 15:175 —Required findings

I. EFFECT OF DOMESTIC VIOLENCE ON
CUSTODY ORDERS

§ 15:176 Evidence of violence

§ 15:177 Joint managing conservators

§ 15:178 Possession orders

§ 15:179 Possession orders if family violence

§ 15:180 Rebuttable presumption against unsupervised
visitation with a perpetrator of abuse
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V. LAW ENFORCEMENT DUTIES RELATING TO
PROTECTIVE ORDERS

§ 15:181
§ 15:182
§ 15:183
§ 15:184
§ 15:185
§ 15:186

§ 15:187

§ 15:188

Police must establish procedures

—Police computer records

— —Removal of information when order dismissed

Information provided to arms dealers

—Sale of firearm prohibited

Temporary order excluding respondent from
residence

Final protective order excluding respondent from
residence

Protective orders from other jurisdictions

VI. MODIFICATION OF PROTECTIVE ORDERS

§ 15:189
§ 15:190
§ 15:191
§ 15:192
§ 15:193
§ 15:194

Protective order may be modified

Order cannot be extended

Notification of modification

Change of address or telephone number
—Change delivered to respondent
—Modification does not affect validity

VII. REPORTING FAMILY VIOLENCE

§ 15:195
§ 15:196
§ 15:197
§ 15:198
§ 15:199
§ 15:200
§ 15:201

Family violence defined
Medical professional defined
Reporting encouraged
Medical professional’s duties
Duty to report child abuse
Immunity from civil liability
Bad faith reporting

VIII. VIOLATING A PROTECTIVE ORDER

§ 15:202
§ 15:203
§ 15:204
§ 15:205
§ 15:206
§ 15:207
§ 15:208
§ 15:209
§ 15:210
§ 15:211

Violation of a protective order

—Definitions

Conduct that violates protective order

—Knowledge is essential

— —Presence at hearing constitutes sufficient notice
—Location and minimum distance

—Order allowing pick up of child

—Reconciliatory actions

—Arrest of person protected by order

—Punishment
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CHAPTER 16. TORTS
I. GENERALLY

§ 16:1
§ 16:2
§ 16:3
§ 16:4
§ 16:5
§ 16:6
§16:7

Doctrine of interspousal immunity

—Doctrine abolished

— —Willful and intentional torts

— —Any cause of action

Tort of intentional infliction of emotional distress
Double recovery not allowed

Personal injuries are separate property

II. BREACH OF FIDUCIARY DUTY

A.

§ 16:8
§ 16:9
§ 16:10
§16:11

§ 16:12
§ 16:13
§ 16:14
§ 16:15
§ 16:16
§ 16:17

§16:18
§16:19
§ 16:20
§ 16:21
§ 16:22
§ 16:23
§16:24

§ 16:25
§ 16:26
§ 16:27
§ 16:28
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FIDUCIARY DUTIES OWED BETWEEN
SPOUSES

Fiduciary duty between spouses
—Good faith and fair dealing
—Confidential relationship
—“Fraud on the community”

MANAGEMENT OF PROPERTY

Management and control of joint community property
—Transfer of joint community property

Separate property and special community property
—Transfer of special community property
Management rights

Presumption of constructive fraud

ACTUAL FRAUD

Definition

—Intent to harm

Elements for proof of actual fraud
—Misrepresentation

Burden of proof

Suits between spouses regarding separate estates
Third parties jointly and severally liable

CONSTRUCTIVE FRAUD

Constructive fraud

—Based on fiduciary duty

Intent to deceive not required

Disposal of other spouse’s interest in community
property
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§ 16:29
§ 16:30
§ 16:31
§ 16:32
§ 16:33
§16:34
§ 16:35
§ 16:36
§16:37
§ 16:38
§16:39
§ 16:40

E.

§ 16:41

§ 16:42
§ 16:43

§ 16:44
§ 16:45
§ 16:46
§ 16:47
§ 16:48
§ 16:49
§ 16:50
§ 16:51
§ 16:52
§ 16:53
§ 16:54
§ 16:55
§ 16:56

§ 16:57

§ 16:58
§ 16:59

§ 16:60

—Presumption of constructive fraud
Burden of proof

Moderate gifts to third parties
—Capricious or excessive gifts

Missing or unaccounted for property
Factors considered by court

Cases involving constructive fraud
—Change of life insurance beneficiaries
—Gifts outside the community

—Waste

—Gifts outside the community—Gifts to paramours
—Management of community property

SCHLUETER V. SCHLUETER—NO
INDEPENDENT CAUSE OF ACTION BETWEEN
SPOUSES FOR DAMAGES TO THE
COMMUNITY ESTATE

No separate tort cause of action for fraud on the
community

—“Just and right” property division

— —Division of marital estate in “just and right”
manner

“Fraud on the community” damages

—Fraud on the community not abolished

Actual fraud regarding separate estates

Personal injury tort claims

Money judgment is available

—Money judgment for fraud on the community

—Amount of money judgment

—Waste of community assets considered

—No punitive damages allowed

Vickery v. Vickery

—dJury award upheld

—Dissent’s view

Reconstituted estate for fraud on the community—
General

Reconstituted estate—Definition
—Remedies
—Pleadings

INCEPTION AND DURATION OF FIDUCIARY
DUTY

Fiduciary duty before marriage
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§ 16:62
§ 16:63
§ 16:64
§ 16:65

§ 16:66
§ 16:67

§ 16:68
§ 16:69

§ 16:70
§ 16:71
§ 16:72
§ 16:73
§ 16:74
§ 16:75

§ 16:76
§ 16:77
§ 16:78
§ 16:79
§ 16:80
§ 16:81
§ 16:82

§ 16:83
§ 16:84
§ 16:85
§ 16:86
§ 16:87
§ 16:88
§ 16:89
§ 16:90
§ 16:91

Ixx

Texas PracticE GuibE Famiry Law

Fiduciary duty before and after marriage—Prenuptial
and Postnuptial agreements

Duration of fiduciary duty

—Fiduciary duty terminates on divorce

—Fiduciary duty did not expire on divorce

—Fiduciary duty ends during contested proceeding

STATUTE OF LIMITATIONS FOR BREACH OF
FIDUCIARY DUTY

Statute of limitations
Commencement of statute of limitations

CLAIMS AND REMEDIES FOR BREACH OF
FIDUCIARY DUTY AGAINST THIRD PARTIES

Claims against third parties

Third party who knowingly participates in breach of
fiduciary duty may be liable

—Conveyance of community as legal

Proof required

—Intent to defraud known

Constructive trust

Tort damages to separate estate

Money judgments against third parties

REMEDIES AVAILABLE FOR FRAUDULENT
CONDUCT

Disproportionate division of community estates

—Recovery by injured spouse

Money judgment is viable remedy

—Amount of money judgment

—Owelty can equalize awards

—Evidence should be presented

Reconstituted Estate for actual or constructive fraud
on the community estate

Reconstituted estate—Calculations and relief

Constructive trust remedy available

—Express agreement

—Flexibility

—Confidential relationship

—Proof

—Examples of constructive trust

Resulting trusts

—When resulting trust arises
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§ 16:92 — —Relationship of parties

§ 16:93 — —Resulting trust not applicable

§ 16:94 — —Burden of proof

§ 16:95 —Proof of actual or constructive fraud

§ 16:96 Texas Uniform Fraudulent Transfer Act

§ 16:97 —Creditor defined

§ 16:98 —Transfer is fraudulent if elements met

§ 16:99 —Transfer fraudulent as to a creditor

§ 16:100 —Burden of proof

§ 16:101 —Remedies

§ 16:102 Election of remedies

§ 16:103  Punitive damages

III. INTENTIONAL INFLICTION OF EMOTIONAL
DISTRESS

§ 16:104 Elements

§ 16:105 Extreme and outrageous conduct

§ 16:106 —Facts of case considered

§ 16:107 —Pleadings must state a claim

§ 16:108 —Insensitive, rude behavior

§ 16:109 —No expert testimony

§ 16:110 —Question of law

§ 16:111 Intent is not paramount

§ 16:112 Emotional distress must be severe

§ 16:113 —Highly unpleasant mental reactions

§ 16:114 —Burden of proof

§ 16:115  Proof of physical injury

§ 16:116  Negligent infliction of emotional distress

§ 16:117 Duty owed

§ 16:118 Damages recoverable

IV. CONVERSION

§ 16:119
§ 16:120
§ 16:121
§ 16:122
§ 16:123

Defined

Elements of conversion
—Intent

Damages

Affirmative defenses

V. INVASION OF PRIVACY

§ 16:124
§ 16:125
§ 16:126
§ 16:127

Invasion of privacy
—Constitutional Protection
—Elements of Invasion of Privacy
—Publicity Not Required
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—Tort Applicable to Spouses

Public disclosure of private facts

—Elements of public disclosure of private facts
— —Facts matter of public record

False light invasion of privacy

VI. ASSAULT AND BATTERY

§ 16:133
§ 16:134
§ 16:135
§ 16:136
§ 16:137
§16:138
§ 16:139
§ 16:140
§ 16:141
§ 16:142
§ 16:143
§ 16:144
§ 16:145
§ 16:146
§ 16:147
§16:148
§ 16:149
§ 16:150
§ 16:151

Definition

Elements of assault
—Completion of offense
Actual damages

Future damages

Mental suffering

Lost wages

Exemplary damages
—Provocation is mitigating factor
Victim’s conduct

Defenses

—Consent

—Implied consent
—Self-defense

— —Verbal provocation

— — —Mitigation of damages
— —Question of fact
—Defense of another

Statute of limitations

VII. WIRETAPPING

§ 16:152
§ 16:153
§ 16:154
§ 16:155
§ 16:156
§ 16:157
§ 16:158
§ 16:159
§ 16:160
§ 16:161
§ 16:162
§ 16:163
§ 16:164
§ 16:165
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General rule

State statutory provisions

Civil cause of action
—Interception authorized by United States Code
—Communication defined
—Interception defined

Federal wiretap statute
Wiretaps between spouses
Consent by one party

Statute of limitations

Violation is a crime

Remedies

—Punitive damages

Illegally obtained conversations
Video surveillance
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§ 16:167
§ 16:168

VIII.
§ 16:169

—Possible causes of action
Ethical considerations

CONSPIRACY

Civil conspiracy

IX. DEFAMATION

A.

§ 16:170
§16:171
§ 16:172
§ 16:173
§ 16:174

B.

§ 16:175
§ 16:176
§ 16:177
§ 16:178
§ 16:179
§ 16:180
§ 16:181
§16:182
§ 16:183

LIBEL

Libel defined

Elements of defamation
Question of law

Truth as a defense

Words may become actionable

SLANDER

Defined

Remark must be published

Defamatory meaning is question of law

Truth is a defense

Elements of slander per se

—Proof of damages

—Adultery not slander per se

—Accusation of child abuse is defamatory per se
—Loathsome disease

X. SPOLIATION OF EVIDENCE

§ 16:184 Spoliation defined

§ 16:185 No independent cause of action

§ 16:186 Remedies available

§ 16:187 Texas Supreme Court spoliation case—Trial court to

make finding

§ 16:188 —Elements for a spoliation finding

§ 16:189 —Spoliation remedies

§ 16:190 —Spoliation instruction as a remedy

§ 16:191 —Admission of spoliation evidence at trial

XI. NEGLIGENT INTERFERENCE WITH FAMILY
RELATIONS

§ 16:192 No cause of action

XII. INTERFERENCE WITH CHILD CUSTODY

§ 16:193

Interference with possession of child
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§ 16:194 Violation of possessory right
§ 16:195 —Possessory right

§ 16:196 —Order

§ 16:197 Person aiding or assisting with interference
§ 16:198 —Notice

§ 16:199 Venue of suit

§ 16:200 Rights and remedies

§ 16:201 Affirmative defense

§ 16:202 Damages

§ 16:203 —Exemplary damages

§ 16:204 —Attorney’s fees

XIII. TORTIOUS INTERFERENCE WITH BUSINESS
RELATIONSHIP

§ 16:205 Interference with another’s contract
§ 16:206 Elements

§ 16:207 Damages

§ 16:208 —Determination of damages

§ 16:209 —Prejudgment interest

§ 16:210 —Exemplary damages

XIV. TORTIOUS INTERFERENCE WITH EXISTING
CONTRACT

§ 16:211 Tortious interference with a contract

§ 16:212 Elements

§ 16:213 —Affirmative defense
§ 16:214 —Punitive damages

XV. JOINDER OF TORT ACTION WITH DIVORCE/
RES JUDICATA

§ 16:215 Joinder of tort causes of action

§16:216  Tort claim may be severed

§ 16:217 Personal injury claims

§ 16:218 —Res judication prevents relitigation of claims

Table of Laws and Rules
Table of Cases

Index

Ixxiv



