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—dJurisdiction over nonresident respondent

Jurisdiction and venue

—Personal jurisdiction over nonresident respondent

— —In suit affecting parent-child relationship

—Venue

No waiting period

Service of process

—May be by publication

Right to jury trial

Parties

—When attorney ad litem must be appointed for
respondent served by publication

Pleadings
—Caption
—Contents of petition

— —Allegations of evidentiary fact must be stricken

on party’s motion
— —Must include minor children
— —Gestational agreements
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— —Must address protective order
—Respondent’s answer need not be under oath
Burden of proof

Spouses are competent witnesses

ORDERS AND DISPOSITION

Temporary orders

—Temporary restraining order

—Violation of temporary order is punishable by
contempt

—Court may grant temporary injunction

—Notice by receiver

Court may make orders pending appeal

—Trial court retains jurisdiction to enforce unless
superseded

Protective order

Disposition of property

—Parties may sign agreement to divide property—
Agreement Incident to Divorce

Name change after marriage is declared void

—No denial merely to keep last name of family
members same

—No release from liability or defeat of right

—Person may apply for change of name certificate

Attorney’s fees and costs

—Court may order payment of costs

RATIFICATION OF MARRIAGE

How marriage ratified

III. DIVORCE

A.

§ 3:129
§ 3:130

B.

§ 3:131
§3:132
§ 3:133
§ 3:134
§ 3:135
§ 3:136
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OVERVIEW

Application of Texas law
Texas regulation of divorce

GROUNDS FOR DIVORCE

Fault or no-fault grounds

—Reasons for pleading fault grounds

Insupportability

—Evidence of insupportability

—Evidence of misconduct may be considered

—Testimony that no hope of reconciliation exists is
sufficient



TaBLE oF CONTENTS

§ 3:137
§ 3:138
§ 3:139
§ 3:140
§ 3:141
§ 3:142
§ 3:143
§ 3:144
§ 3:145
§ 3:146
§ 3:147
§ 3:148

§ 3:149
§ 3:150
§ 3:151
§ 3:152
§ 3:153
§ 3:154
§ 3:155

§ 3:156
§ 3:157
§ 3:158
§ 3:159

§ 3:160
§ 3:161

§ 3:162

C.

§ 3:163
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§ 3:167
§ 3:168
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Cruelty

—Definition of cruel treatment

—Determination of whether treatment is cruel

—Cruel treatment after separation

—Evidence

— —Adultery as evidence

Adultery

—Definition of adultery

—Adultery after separation

—Evidence

Conviction of felony

—Not available if conviction based on testimony of
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Abandonment

—Must be voluntary with no intent to return

—Mere separation not abandonment

—Interruption of period of abandonment

Living apart

—When three-year period may elapse
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Confinement in mental hospital

—Acts committed by spouse while mentally impaired
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JURY TRIAL
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§ 3:170 Plea in abatement is proper pleading to challenge
residency

§ 3:171 —May file amended petition showing compliance

§ 3:172 Nonresident spouse may file in county in which
domiciliary spouse resides

§ 3:173 No waiver of residency requirement

§ 3:174  Definition of residency

§ 3:175 —Temporary absences do not affect right to file
divorce action

§ 3:176 —Acquiring jurisdiction over nonresident respondent

§ 3:177 —Intent to establish residence in the future not
sufficient

§ 3:178 —Continued residency not required

§ 3:179  Definition of domicile

§ 3:180 Necessary elements to change domicile

§ 3:181 Effect of military service

§ 3:182 —Rebuttable presumption that domicile remains
where person entered military

§ 3:183 —Armed forces member not previously a Texas
resident

§ 3:184 — —Not necessary to prove intent to domicile in
Texas
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§ 3:186  Sufficiency of evidence of residency
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F. REMARRIAGE

§ 3:188 30-day waiting period
§ 3:189 —Prohibition may be waived

§ 3:190 —License may be issued before expiration
§ 3:191 —Marriage may be annulled

§ 3:192 — —One-year statute of limitation

IV. FORMS

A. SUIT TO DECLARE MARRIAGE VOID

§ 3:193 Form—Petition to declare marriage void

§ 3:194 —Respondent’s answer to petition to declare
marriage void

B. SUIT FOR ANNULMENT OF VOIDABLE

MARRIAGE
§ 3:195 Form—Original petition to annul marriage
§ 3:196 —Respondent’s answer to petition to annul marriage
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CHAPTER 4. PRETRIAL DISSOLUTION
PRACTICE
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PERSONAL JURISDICTION

Texas residents

Long-arm jurisdiction

—Multiple issues are involved
Constitutional standard

—“Minimum contacts”

—Lack of jurisdiction

Service of process in Texas

Continuing jurisdiction to enforce decree
Jurisdiction to partition military retirement benefits
—No minimum contacts

—PFailure to contest jurisdiction

VENUE

Venue—Generally

—Residency requirement

Effect of temporary absence

Family law actions other than divorce
Contractual venue

RECOGNITION OF FOREIGN JUDGMENTS

Jurisdiction to enforce decree of foreign court—Sister
state

CHALLENGING JURISDICTION

Special appearance

—Waiver

—Hearing

—Post-hearing procedure

Transfer of suit affecting parent-child relationship
Plea in abatement

—Grounds

—Procedure

—Amending pleadings

Forum non conveniens

—Applicability in divorce actions

—Factors to be considered

—Non-exhaustive factors

—Factors to be considered—Texas law applies
Bill of review

—Required allegations

—Dismissal of suit
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§ 4:158 —Error or omission in inventory
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property

§ 4:161 Permanent injunction not permitted
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§4:176 In general

§ 4:177 Purpose
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§ 4:179 —Provides participation in hearing
§4:180 Amount
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§4:181 In general

§ 4:182 Purpose of appointment

§ 4:183 —Third-party creditors
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§ 4:185 —Notice by receiver
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§ 4:187 Who may be appointed
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§4:189 —Bond
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§4:191 Powers of receiver

G. ENFORCEMENT AND APPEAL OF
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§ 4:192 Contempt
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OVERVIEW

In general

Sources of discovery

Client interview

Certificate of attempt to agree

INFORMAL DISCOVERY
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Methods
Interrogatories and requests
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Depositions

Requests for disclosure—Texas Family Code

—Expert reports

—Serving request

—Content

—Response

— —Documents

— —Work product objection

— —Responses not admissible

Discovery regarding testifying expert witnesses

Discovery regarding testifying expert witness—
Deadline for response

—Deposition availability

Discovery regarding testifying expert witnesses—
Depositions and reports

—Court-ordered reports

—Amendment and supplementation of discovery

—Cost

—Expert communications protected

ALTERNATIVE DISPUTE RESOLUTION AND
NEGOTIATING SETTLEMENTS

OVERVIEW

Policy

Types of alternate dispute resolution

Role of counsel

Counsel’s interaction with client

Reconciliation

Benefits of alternate dispute resolution over trial—
Flexibility

—Economy

—Speed

Settlement weeks

MEDIATION

In general

Trial

Statutory authority
—Objection to mediation
Appointment of mediator
Compensation of mediator
Qualifications of mediator
Duties of mediator
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Confidentiality
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Collaborative law available

Agreement to suspend judicial intervention

Disqualification of collaborative lawyer and lawyers
in associated law firm; exception

Requirements for collaborative family law
participation agreement

Binding nature of collaborative law settlement

Court’s notification of use of collaborative law
procedures

Status report and notification to court
No settlement reached

SETTLEMENT NECESSITIES

Client control

Reasonable client expectations
Settlement authority; settlement decision
Proper attitude

Pleadings

Attorney’s reputation

Evaluation of opposing counsel
Knowledge of relevant law
Knowledge of relevant facts
Evaluation of financial information
Understanding of client priorities
Prediction of court decision

xlix



§ 4:292
§ 4:293

D.

§ 4:294
§ 4:295
§ 4:296
§ 4:297
§ 4:298
§ 4:299
§ 4:300
§ 4:301
§ 4:302
§ 4:303
§ 4:304
§ 4:305
§ 4:306
§ 4:307
§ 4:308
§ 4:309

Texas PracticE GuibE Famiry Law

Loyalty to client
Case evaluation criteria

NEGOTIATING TECHNIQUES

Overview

Create options for opponent
Create a “win-win” situation

Set dates for settlement progress
Accumulate information

Involve the client

Use written offers

Consider timing

Maintain flexibility
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Resolve deadlocks

—Negotiate stipulations
Negotiate temporary orders
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§ 4:311 —Managing divorce case

X. FORMS
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§ 4:316 —Financial information sheet
§ 4:317 —Written interrogatories

CHAPTER 5. TRIAL
I. TRIAL PREPARATION
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§ 5:1
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§5:5

MOVING THE CASE TO TRIAL

Pretrial calendaring

Jury trial

—Jury fee

—Timeliness

— —Rebutting presumption of reasonable time
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—Exclusive and mandatory

—DMay be raised at any time
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—Grounds for recusal
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Continuance
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—Grounds for continuance—Generally
—Motion must be verified or supported by affidavit
—Agreement of the parties
—Unavailability of testimony

— —Unavailable due to absence of witness
— —Witness resides within 100 miles of court
—Absence of party or counsel

— —Counsel is member of state legislature
— —Representation by law firm

— —Notice of any conflicts

—Insufficient notice of trial

— —Continuance due to untimely notice
—Incomplete discovery

Pretrial conference

—Matters that may be considered
—Pretrial order
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Obtaining trial setting
—Contested cases
—Uncontested cases
—Non-resident attorney
Time limitations at trial

MOTIONS IN LIMINE

Purpose

Time of presentation and hearing
Procedure

Subjects of motion in limine

ORGANIZATION OF EVIDENCE AND TRIAL
NOTEBOOK

Pretrial preparation of evidence—Organization of
exhibits

—Pre-marking of exhibits

—Exhibits frequently used in family law cases

—Document summaries

Witness information

Trial notebook or file

—Format of trial notebook

— —Same order as progress of trial

— —Contents

PRETRIAL PREPARATION OF WITNESSES

Early preparation of witnesses
Review of facts

Admissibility issues

Order of presentation

Ensuring witness attendance at trial
—Subpoena

—Subpoena to produce documents
—Time for issuance

Preparing the witness for trial
—Background information
—Information about case
—Explaining trial mechanics
—Behavior

—Developing the presentation
—Pitfalls of cross-examination
—Use of documents
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§ 5:121

EXPERTS AND CONSULTANTS

In general

—PFinding an expert

—Selecting an expert

—Confirmation letter

—Written communications are discoverable

Expert opinions

—Basis of opinion

Schedule for designation of experts

Permissible discovery of opposing experts

—Scheduling depositions of experts

Information regarding experts subject to discovery

—Oral deposition

—Court-ordered reports

Fundamentals regarding admissibility of expert
testimony

—Rule 702 requires relevance and reliability

— —Gatekeeping obligation of trial court

—Admissibility of expert testimony

— —Expert must be qualified

— — —Burden to prove expert is qualified

— — —Mechanisms to show a witness is not qualified

— —Expert’s opinion must be relevant

— —Expert’s opinion must be reliable

— — —Other factors

— —Probative value of opinion

—Basis for expert’s opinion

—Admissibility of underlying facts

—Documents not produced

Cross-examination of opposing expert

—Discrediting the expert

—Advantages and disadvantages of deposing the
opposing expert

Acquiring understanding of issues for expert

—Educating the expert

Preparation of expert for direct examination

—Demeanor on stand

Preparation and use of exhibits

Direct examination

Preparation of expert for cross-examination

PRETRIAL PREPARATION FOR PARTICULAR
PHASES OF TRIAL

Jury selection
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Opening statement

—Importance

—Objectives

—Do not read opening statement

—Manner of presentation—Open fully, powerfully,
persuasively

—Project confidence

—Use of trial aids in opening

—Exhibits

—Trial or illustrative aids

—Introducing proposals to the court during opening

— —Advantages of introducing proposals during
opening

— —Disadvantages of introducing proposals during
opening

—Preparing the opening

Preparation for direct examination

Preparation for cross-examination

Deciding whether to cross-examine

Objections

Closing argument

II. RIGHT TO JURY TRIAL; PRACTICE BEFORE
ASSOCIATE JUDGES

A.

§ 5:140
§ 5:141
§ 5:142
§ 5:143
§5:144
§ 5:145
§ 5:146
§ 5:147
§ 5:148
§ 5:149
§ 5:150

B.

§ 5:151
§ 5:152
§ 5:153
§ 5:154
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RIGHT TO JURY TRIAL

In general

—Texas Constitution

—Court’s refusal to empanel a jury

—Separate trials on separate issues

Jury decisions may be advisory

—Denial of jury demand for advisory of issues

Family Code restrictions on jury trial

Standard on appeal

—Waiver

—Withdrawing the request for a jury

Factors to consider when deciding whether to try case
before jury

PRACTICE BEFORE ASSOCIATE JUDGES

Types of masters and associate judges
Appointment

Qualifications

Referrals to associate judges
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Effect of dismissal as sanction

Judicial estoppel

—Admission need not derive from oral testimony

Amendment and correction of judgment—Judgment
nunc pro tunc

—Grounds

Judicial error

—Expiration of plenary powers

—Period of plenary power

— —Loss of plenary power

Clerical error

—~Correction of clerical errors
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—Motion for correction of clerical error
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—Contents of judgment nunc pro tunc
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— —Methods
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—Motion for new trial
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DEFAULT JUDGMENTS
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—Service
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—Requisites

—Rejection as QDRO

—Payment of benefits—Order determined to be
QDRO

—Order determined not to be QDRO, or issue not
resolved

Alternative payment methods

FEDERAL CIVILIAN BENEFITS

Federal civil service

—Treated as community property

—No retroactive effect

—Partition orders

—Benefits to former spouse of deceased employee
Foreign Service

—Order issued two years after divorce is final
—Assignment or alienation of benefits
—Surviving former spouses

Social Security Act

—Secondary Social Security benefits

Railroad Retirement Act

—Entitlement to annuity

MILITARY BENEFITS

McCarty decision

Uniformed Services Former Spouses’ Protection Act
—States may apply own community property rules
—Maximum amount of pay allowed

Jurisdiction

—Minimum contacts

Direct payment of benefits

Partition

—When partition is not permitted

Res judicata

Calculation of military retirement benefit
—Calculation of community interest

—Agreement between parties

Just and right division

—May be awarded to either party

Cost of living increases

Disability benefits
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VIII. PREMARITAL AND MARITAL PROPERTY
AGREEMENTS

A. GENERALLY

§ 8:600 Statutory Authority
§ 8:601 Texas Constitution

B. PREMARITAL AGREEMENTS

§ 8:602 Uniform Premarital Agreement Act

§ 8:603 Purpose

§ 8:604 Premarital Agreement—Definition

§ 8:605 Property—Definition

§ 8:606 Formalities

§ 8:607 Content of premarital agreement

§ 8:608 Children issues in premarital agreement

§ 8:609 —Child support may not be adversely affected

§ 8:610 —Waivers of child support, custody or visitation
rights

§ 8:611 Not in violation of public policy requirement

§ 8:612 Spousal support

§ 8:613 Making of a will or trust

§ 8:614 Common provisions in premarital agreements

§ 8:615 —Income from separate property

§ 8:616 —Salaries from separate property business require
specificity

§ 8:617 —Wages, salaries, and personal earnings

§ 8:618 —Division of property on divorce
§ 8:619 Choice of law

§ 8:620 Waiver of life insurance benefits
§ 8:621 Waiver of retirement benefits

§ 8:622 —Arbitration Provisions

§ 8:623 Effect of Marriage

§ 8:624 Amendment or Revocation

§ 8:625 Void Marriage

§ 8:626 Statute of Limitations

C. MARITAL PROPERTY AGREEMENTS

§ 8:627 Partition or exchange of community property

§ 8:628 Agreement between spouses concerning income or
property from separate property

§ 8:629 Formalities

D. ENFORCEMENT OF PROPERTY AGREEMENTS

§ 8:630 Presumption in favor of enforceability
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§ 8:631 Not enforceable—Proof

§ 8:632 Exclusive remedies

§ 8:633 Voluntariness

§ 8:634 Duress

§ 8:635 Unconscionability

§ 8:636 —Case analysis

§ 8:637 Disclosure of property or financial obligations
§ 8:638 Nonstatutory defenses

§ 8:639 —Fraud

§ 8:640 —Mutual mistake of fact

§ 8:641 —Undue influence

§ 8:642 Creditor’s Rights

§ 8:643 No-Contest/Forfeiture clauses

E. PRACTICE AND DRAFTING TIPS

§ 8:644 In general

§ 8:645 Separate Counsel

§ 8:646 Timing of Agreement

§ 8:647 Full and Complete Financial Disclosure

§ 8:648 Videotape

§ 8:649 Declaratory judgment

§ 8:650  Arbitration—Generally

§ 8:651 —Arbitration procedures

§ 8:652 —Determining validity and enforceability of contract
containing agreement to arbitrate

F. OTHER CONTRACTUAL DEFENSES

§ 8:653 In general

§ 8:654 Construction and interpretation

§ 8:655 —Extrinsic evidence and surrounding circumstances

§ 8:656 —Plain meaning

§ 8:657 —Agreement taken as a whole

§ 8:658 Presumption that contract terms are construed
against the drafter

§ 8:659 —Prior terms in the contract

§ 8:660 Defenses for enforceable agreements

IX. CHECKLISTS

§ 8:661 Checklist—Document and information checklist for
valuation of closely-held businesses

§ 8:662 —Deposition questions of opposing business valuation
expert (medical practice)

§ 8:663 —Premarital agreements considerations
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X. FORMS

§ 8:664 Form—Petition for control of property—Missing
spouse is POW or missing on public service

§ 8:665 —Information concerning the agreement converting
separate property to community property

CHAPTER 9. MAINTENANCE

I. GENERALLY

§9:1 Alimony statute

§ 9:2 —Purpose of alimony statute
§ 9:3 Maintenance defined

§ 9:4 Putative spouse

§ 9:5 Unmarried cohabitants

II. ELIGIBILITY FOR MAINTENANCE

§9:6  Eligibility

§ 9:7 —Minimum reasonable needs

§ 9:8  —Lacks sufficient property

§9:9 Pleading for maintenance

§ 9:10 Obligor’s ability to pay

§9:11 Case examples of maintenance awards

III. FACTORS IN DETERMINING MAINTENANCE

§ 9:12 Relevant factors in determining maintenance
§ 9:13 Presumption against maintenance

IV. DURATION AND AMOUNT OF MAINTENANCE

§ 9:14 Duration of maintenance order

§ 9:15 Duration of maintenance—Shortest reasonable period
§ 9:16 Exception for incapacitating disability

§ 9:17 —Periodic review

§ 9:18 Amount of maintenance

V. TERMINATION AND MODIFICATION OF
MAINTENANCE

§ 9:19 Death or remarriage

§ 9:20 Cohabitation

§ 9:21  Accrued payments

§ 9:22 Modification of maintenance order

§ 9:23 Motion to reduce maintenance—Notice of motion to
modify maintenance
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Standard for modification

Material and Substantial Change

Termination of contractual alimony
Maintenance may not be instituted after divorce

VI. ENFORCEMENT OF MAINTENANCE ORDER

§ 9:28
§ 9:29
§ 9:30
§ 9:31
§ 9:32
§9:33
§9:34

VII.

§9:35
§ 9:36
§ 9:37

§ 9:38

§ 9:39
§ 9:40

§9:41
§ 9:42
§ 9:43
§ 9:44
§ 9:45
§ 9:46
§ 9:47
§ 9:48

VIII.

§ 9:49
§ 9:50
§ 9:51
§ 9:52
§ 9:53

Enforcement by contempt
—Maintenance arrearages

Suit to enforce

Affirmative defense

—Obligor must prove affirmative defense
Contractual defenses not available
Overpayment of maintenance

INCOME WITHHOLDING

Income withholding—General rule

— —Application of income withholding

— —Withholding for spousal maintenance combined
with child support; Garnishment Not Applicable to
Unemployment Benefits

— —Withholding for spousal maintenance combined
with child support—Requirements of combined order
withholding; Garnishment Not Applicable to
Unemployment Benefits

—Miscellaneous Rules

Maintenance Qualified Domestic Relations Order—
Jurisdiction

—Procedure

—Temporary Orders

—Defective Prior Domestic Relations Order

—Amendment of Qualified Domestic Relations Order

—Liberal Construction

—Attorney’s Fees and Costs

—Direct Payment

—Conflicts with Other Law

JURY ISSUES

Texas Constitution

Court’s refusal to empanel a jury

Family Code restrictions on right to jury
Issues subject to binding jury verdict

No alimony issues in Pattern Jury Charge

IX. TAX IMPLICATIONS OF ALIMONY

§ 9:54
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§ 9:55

§ 9:56

§ 9:57

§ 9:58

§ 9:59

§ 9:60

§ 9:61

§ 9:62

§ 9:63

§ 9:64

§ 9:65

§ 9:66

§ 9:67

§ 9:68

Separate Maintenance Ordered on or before
December 31, 2018)

Above-the-line deduction (Applicable only to Alimony
or Separate Maintenance Ordered on or before
December 31, 2018)

Cash payments (Applicable only to Alimony or
Separate Maintenance Ordered on or before
December 31, 2018)

Cash payments—Payments to third party on behalf of
spouse (Applicable only to Alimony or Separate
Maintenance Ordered on or before December 31,
2018)

—Payments to third party on behalf of spouse—
Examples of qualifying payments (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

Divorce or separation instrument (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

Divorce or separation instrument—Definition of
divorce or separation instrument (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

—Written separation agreement (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

—Amounts paid in excess of agreement (Applicable
only to Alimony or Separate Maintenance Ordered on
or before December 31, 2018)

—Payments prior to effective date of instrument
(Applicable only to Alimony or Separate Maintenance
Ordered on or before December 31, 2018)

—Letter proposing a separation agreement (Applicable
only to Alimony or Separate Maintenance Ordered on
or before December 31, 2018)

Nondesignation requirement (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

Nondesignation requirement—No designation
(Applicable only to Alimony or Separate Maintenance
Ordered on or before December 31, 2018)

—Election into alimony treatment (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

—Payments designated as excludible from payee’s
income (Applicable only to Alimony or Separate
Maintenance Ordered on or before December 31,
2018)
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§ 9:70

§9:71

§ 9:72

§9:73

§ 9:74

§ 9:75

§ 9:76

§ 9:77

§9:78

§ 9:79

§ 9:80

§ 9:81
§ 9:82
§ 9:83
§9:84
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Separate households requirement (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

Payment must terminate on death of payee (Applicable
only to Alimony or Separate Maintenance Ordered on
or before December 31, 2018)

Alimony payments must not be child support
(Applicable only to Alimony or Separate Maintenance
Ordered on or before December 31, 2018)

Alimony payments must not be child support—
Reduction on happening of contingency relating to
child (Applicable only to Alimony or Separate
Maintenance Ordered on or before December 31,
2018)

—Other payments designated as child support
(Applicable only to Alimony or Separate Maintenance
Ordered on or before December 31, 2018)

—Change in payments associated with contingency
related to child (Applicable only to Alimony or
Separate Maintenance Ordered on or before
December 31, 2018)

—Change in payments associated with contingency
related to child—Presumption rebutted (Applicable
only to Alimony or Separate Maintenance Ordered on
or before December 31, 2018)

Joint tax return (Applicable only to Alimony or
Separate Maintenance Ordered on or before
December 31, 2018)

Front end loaded payments (Applicable only to
Alimony or Separate Maintenance Ordered on or
before December 31, 2018)

Front end loaded payments—Recapture (Applicable
only to Alimony or Separate Maintenance Ordered on
or before December 31, 2018)

—Recapture—Definition of excess alimony payments
(Applicable only to Alimony or Separate Maintenance
Ordered on or before December 31, 2018)

—Exceptions to recapture (Applicable only to Alimony
or Separate Maintenance Ordered on or before
December 31, 2018)

Temporary spousal support

—Trial court discretion

—Application

—Amount of support

X. FORMS

§ 9:85

liv

Form—dJury questions concerning maintenance
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§ 9:86 —Petition to modify or terminate maintenance order

CHAPTER 10. PARENT-CHILD
RELATIONSHIP

I. SUITS AFFECTING PARENT-CHILD
RELATIONSHIP

A. OVERVIEW

§ 10:1 SAPCR

§ 10:2 Child

§10:3 Parent-child relationship

§ 10:4 Parent

§ 10:5 Court of continuing jurisdiction
§ 10:6 Best interest of child

§10:7 Petitioner

§ 10:8 Respondent

§ 10:9 Standing

§ 10:10 —General standing to file suit
§ 10:11 — —Requirement as to time

§ 10:12 —Husband not biological father
§ 10:13 —Title IV-D agency standing

§ 10:14 —Grandparent standing

§ 10:15 — —Not confined under Section 102.004

§ 10:16 — —Serious question connected to parental
presumption

§ 10:17 — —Original suit for possessory conservatorship

§ 10:18 — —Access to a child by grandparents

§ 10:19 —Standing for sibling

§ 10:20 —Standing to request termination and adoption

§ 10:21 —Limitations on standing

§ 10:22 — —Limitations inapplicability

B. JURISDICTION

§ 10:23 Court defined

§ 10:24  Jurisdiction over nonresident

§ 10:25 —Uniform Child Custody Jurisdiction and
Enforcement Act

§ 10:26 Basic minimum contacts

§ 10:27 Partial jurisdiction

§ 10:28 Limited authority

C. VENUE
§ 10:29 General Venue Rule
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§ 10:31
§ 10:32
§ 10:33

§ 10:34
§ 10:35

§ 10:36
§ 10:37
§ 10:38

§ 10:39
§ 10:40
§ 10:41

§ 10:42
§ 10:43
§ 10:44

§ 10:45
§ 10:46
§ 10:47
§ 10:48
§ 10:49

§ 10:50
§ 10:51
§ 10:52
§ 10:53
§ 10:54
§ 10:55
§ 10:56

§ 10:57
§ 10:58
§ 10:59
§ 10:60
§ 10:61
§ 10:62
§ 10:63
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—Adoption suit

—Child’s residence

Existing court of continuing jurisdiction

Transfer—Mandatory transfer—Dissolution of
marriage pending in another court

— —Adoption

— —Child resides in new county for 6 months or
longer

— —Pending modification or enforcement

— —Suit by governmental entity

—Discretionary transfer—Child lives in other county
less than 6 months

— —Convenience of parties and witnesses

—Determining county of child’s residence

—Procedure for transfer—Timing for motion to
transfer when dissolution of marriage pending

— —Timing for motion to transfer by petitioner

— —Timing for motion to transfer by another party

— —Controverting affidavit to contest motion to
transfer

— —No controverting affidavit

— —Controverting affidavit filed

— —Evidence at hearing

— —Court must transfer if grounds exist

Child residing outside Texas

TRANSFER OF ORIGINAL PROCEEDINGS
WITHIN TEXAS

Transfer of proceedings within Texas

Transfer to court where dissolution is pending
Application of procedures

Transfer when party or child resides outside Texas
—Priorities between Texas counties

— —Most appropriate county

Transfer—Appeal

EVIDENCE

Texas Rules of Evidence apply

—Child testimony

Prerecorded statement of child

—Other rules allowing statements to be admitted
Prerecorded videotaped testimony of child
—Presence of parties at videotaping

—Who may question child
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§ 10:64
§ 10:65
§ 10:66
§ 10:67
§ 10:68
§ 10:69
§ 10:70
§ 10:71
§ 10:72

F.

§ 10:73
§ 10:74
§ 10:75
§ 10:76
§ 10:77
§ 10:78
§ 10:79
§ 10:80
§ 10:81

§ 10:82
§ 10:83
§ 10:84

G.

§ 10:85
§ 10:86
§ 10:87
§10:88
§10:89

§ 10:90
§ 10:91
§ 10:92
§ 10:93
§ 10:94
§ 10:95
§ 10:96
§ 10:97
§ 10:98
§ 10:99
§ 10:100

Accuracy of videotape

Remote televised broadcast

—Procedure

Substitution for in-court testimony of child
—Child incapable of testifying in open court
Hearsay statement of child abuse victim
Video testimony of certain professionals
Certain testimony prohibited

Findings based on preponderance of evidence

COMMENCEMENT OF PROCEEDING

Filing of petition

Petition must be titled

—Adoption suit

Contents of petition

Service of citation

—Additional persons served

—Manner of issue and service

—Notice to Title IV-D agency

Proceedings pending before or initiated by the Title
IV-D agency

Service of citation—Service of citation by publication

— —Citation by publication

Agreed order constitutes appearance

TEMPORARY ORDERS

Issued before final order in SAPCRs

No bond necessary

Verified pleading or affidavit required

Response to application for temporary orders

Granting temporary restraining orders and
injunctions

—Notice and hearing

Violation of temporary order

—Oral orders

—Standing order

—Money judgment

—Restraint of liberty

Presumptions in favor of guidelines

Order for temporary conservatorship

Interlocutory appeal

—Injunctions

Mandamus if temporary order is void
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§ 10:102
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§ 10:108
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§ 10:109
§ 10:110
§ 10:111
§ 10:112
§ 10:113
§ 10:114
§ 10:115

§ 10:116
§ 10:117
§ 10:118

§ 10:119

L.

§ 10:120
§ 10:121
§ 10:122
§ 10:123
§ 10:124
§ 10:125
§ 10:126
§ 10:127
§ 10:128
§ 10:129
§ 10:130
§ 10:131
§ 10:132
§10:133
§ 10:134
$10:135
$10:136
§10:137
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Modification of temporary order—Modification by
agreement

—Application to modify

—Standard for modification

Temporary orders during modification suit

—Changing designation of managing conservator

Parent education courses

—Parties not required to attend together

—Cost of course

AD LITEMS

Generally

—Definitions

Appointment of guardian ad litem

Rights, powers, and duties of guardian ad litem

Guardian ad litem at trial

Appointment of attorney ad litem

Entitlements of the attorney ad litem—Attorney
work product and testimony

Substituted judgment of attorney for child

Fees for the attorney ad litem

Appointment of an attorney ad litem for child and
amicus attorney

Additional ad litem issues

TRIAL

Proceedings conducted as in civil cases
Precedence if delay affects best interest of child
Attendance at the hearing

Record

Rules of evidence

—Person making report

Hearing may be adjourned

Jury trial

—When party entitled to jury verdict

— —Court may not contravene jury verdict
—When party is not entitled to jury verdict
— —Advisory issues

Findings

—Contents of final order

— —Parties’ residence address

—Notice of change of information

— —Time for notice of change of information
—Required statement
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J. COSTS AND ATTORNEY’S FEES

§ 10:138 Awarding costs
§ 10:139 Attorney’s fees
§ 10:140 —Burden to prove fees reasonable and necessary
§ 10:141 — —Testimony on computation of fees
K. APPEAL
§ 10:142 Appeal as in civil cases
§ 10:143 Appeal does not suspend order
§ 10:144 From a final order, decree or judgment
§ 10:145 Appellate court jurisdiction
§ 10:146  Orders pending appeal
§ 10:147 —Temporary orders
§ 10:148 —Orders terminating parent-child relationship
§ 10:149 —Temporary orders for safety and welfare of child
§ 10:150 — —Jurisdiction to enforce its orders
§ 10:151 — —Not subject to interlocutory appeal
§ 10:152 — — —Court’s abuse of discretion

II. UNIFORM CHILD CUSTODY JURISDICTION
AND ENFORCEMENT ACT (UCCJEA)

A. OVERVIEW

§ 10:153 Replaces UCCJA
§ 10:154 Conflicts between other statutes
§ 10:155 Purposes of the UCCJEA

B. DEFINITIONS

§ 10:156 Abandoned

§ 10:157  Child custody determination
§ 10:158 Child custody proceeding
§ 10:159 Commencement

§ 10:160 Court

§ 10:161 Home state

§ 10:162 Initial determination

§ 10:163 Issuing court

§ 10:164 Issuing state

§ 10:165 Person acting as a parent
§ 10:166  Physical custody

§ 10:167 Visitation

C. APPLICATION OF THE UCCJEA TO INDIAN
TRIBES

§ 10:168 Not subject to UCCJEA
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§ 10:169 —Child custody determination made by tribe

D. INTERNATIONAL APPLICATION OF UCCJEA

§ 10:170 Foreign country treated same as state of U.S
§ 10:171 Foreign determination recognized
§ 10:172 —Exception

E. EFFECT OF CHILD CUSTODY
DETERMINATION

§ 10:173 Binding on persons served and notified
§ 10:174  Priority given to jurisdictional issues

F. PROCEDURE

§ 10:175 Notice to persons outside state

§ 10:176 —Proof of service

§ 10:177 —Submission to jurisdiction

§ 10:178 Appearance and limited immunity

§ 10:179 —Exception

§ 10:180 No immunity

§ 10:181 Communication between courts

§ 10:182 —Participation of parties

§ 10:183 —Notification and request for abeyance to other

court

§ 10:184 —Record must be made of communication between
Texas court and another state court

§ 10:185 — —Exception

§ 10:186 Taking testimony in another state

§ 10:187 —Testimony by telephone, audiovisual means or
other electronic means

§ 10:188 —Documentary evidence transmitted from another
state

§ 10:189 Making requests of another court
§ 10:190 Preservation of records

G. JURISDICTION

§ 10:191 Initial child custody jurisdiction

§ 10:192 —Physical presence or personal jurisdiction not
necessary

§ 10:193 Exclusive continuing jurisdiction

§ 10:194 —When Texas court may modify

§ 10:195  Jurisdiction to modify determination

§ 10:196 Temporary emergency jurisdiction

§10:197 —Exception
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§ 10:198

§ 10:199
§ 10:200
§ 10:201
§ 10:202
§ 10:203
§ 10:204
§ 10:205

§ 10:206
§ 10:207
§ 10:208
§ 10:209
§ 10:210
§ 10:211
§ 10:212
§ 10:213
§ 10:214
§ 10:215
§ 10:216
§ 10:217
§ 10:218
§ 10:219
§ 10:220
§ 10:221
§ 10:222

H.

§ 10:223
§ 10:224
§ 10:225
§ 10:226
§ 10:227
§ 10:228
§ 10:229
§ 10:230
§ 10:231
§ 10:232
§ 10:233
§ 10:234
§ 10:235
§ 10:236
§ 10:237

—Time for obtaining order from state with
jurisdiction

—Communication with other court

Notice and opportunity to be heard

Joinder and intervention

Simultaneous proceedings

—Examination of court documents

— —Staying Texas proceeding

—Determination that proceeding has commenced in
another state

Inconvenient forum

—Appropriateness consideration

—Staying Texas proceedings

—Retaining jurisdiction over underlying proceeding

Jurisdiction declined by reason of conduct

—Remedy to ensure safety of child

—Expenses and fees assessed against wrongdoer

— —State as wrongdoer

Information submitted to court

—Exception

—Required information not furnished

—Additional information

—Duty to inform court

Appearance of parties and child

—Notice to party outside Texas

— —Travel and expenses

—Order to ensure safety of child and other person

ENFORCEMENT

Petitioner

Respondent

Temporary visitation

—Time to obtain order

Registration of child custody determination
—Determination as a foreign judgment
— —Requirements of notice
—Contesting validity of registered order
— —Registration confirmed
—Preclusion of further contest
Enforcement of registered determination
—Recognition by Texas court
Simultaneous proceedings

Petition for enforcement
—Requirements of petition

Ixi



Texas PracticE GuibE Famiry Law

§ 10:238 —Order directing respondent to appear
§ 10:239 — —Date for hearing

§ 10:240 —Contents of order

§ 10:241  Service of petition and order

§ 10:242 Order

§ 10:243 Fees, costs, and expenses

§ 10:244 Refusal to answer

§ 10:245 Privileges and immunities

§ 10:246  Petitioner may request warrant

§ 10:247 —Court may issue warrant
§ 10:248 —Petition heard immediately
§ 10:249 —Requirements of warrant

§ 10:250 —Service
§ 10:251 —Warrant enforceable in Texas

§ 10:252 — —Execution of warrant
§ 10:253 Prevailing party costs, fees and expenses
§ 10:254 —Fees and expenses assessed against state

§ 10:255 Recognition and enforcement

§ 10:256  Appeals

§ 10:257 —Staying of order

§ 10:258 Role of prosecutor or other public official
§ 10:259 Role of law enforcement

§ 10:260 Costs and expenses

III. PATERNITY AND LEGITIMATION

A. SCOPE
§ 10:261 Uniform Parentage Act governs parentage
proceedings

§ 10:262 —Preventing man from establishing relationship
with natural child

§ 10:263 —Provisions apply to determination of both
maternity and paternity

§ 10:264 —Conflicts between provisions

§ 10:265 Determination of parentage

§ 10:266 —Mother-child relationship

§ 10:267 Father-child relationship

§ 10:268 No discrimination based on marital status

§ 10:269 Consequences of establishment of parentage

§ 10:270  Presumption of paternity

§ 10:271 Presumption of paternity in context of marriage—
Rebuttal of presumption

B. PROCEDURE
§ 10:272  Jurisdiction
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§ 10:273 —Final order that father is not biological father

C. VOLUNTARY ACKNOWLEDGMENT OF
PATERNITY

§ 10:274  Acknowledgment of paternity

§ 10:275 Execution of acknowledgment of paternity

§ 10:276 —Void acknowledgment of paternity

§ 10:277  Sign or authenticate

§ 10:278 Denial of paternity

§ 10:279  Rules for acknowledgment and denial of paternity
§ 10:280 —Signature before birth of child

§ 10:281 —Effective on date of birth of child

§ 10:282 —Acknowledgment signed by minor

§ 10:283 Effect of acknowledgment or denial of paternity

§ 10:284 Procedures for rescission

§ 10:285 Challenge after expiration of period for rescission
§ 10:286 —Burden of proof

§ 10:287 —Collateral attack

§ 10:288 —Genetic testing

§ 10:289  Procedure for challenge

§ 10:290 —Signatory submits to jurisdiction

§ 10:291 —Court may not suspend responsibilities

§ 10:292 —Proceeding to challenge

§ 10:293 —Amendment of birth record if necessary

§ 10:294  Full faith and credit

§ 10:295 Forms for acknowledgment and denial of paternity

D. REGISTRY OF PATERNITY

§ 10:296 Establishment of registry

§ 10:297 Registration for notification

§ 10:298 —Notice required regardless of registration
§ 10:299 —New information

§ 10:300 Notice of proceeding

§ 10:301 Termination of parental rights: Failure to register
§ 10:302 Required Form

§ 10:303  Furnishing of information

§ 10:304 —Confidentiality

§ 10:305 Rescission of registration

§ 10:306  Search of Appropriate Registry

E. GENETIC TESTING

§ 10:307  Genetic testing
§ 10:308  Order for testing
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§10:321
§ 10:322
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§ 10:324
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§ 10:326
§ 10:327
§ 10:328
§ 10:329
§ 10:330
§ 10:331
§ 10:332
§ 10:333

§ 10:334
§ 10:335
§ 10:336
§ 10:337
§ 10:338
§ 10:339
§ 10:340
§ 10:341

§ 10:342
§ 10:343
§ 10:344
§ 10:345
§ 10:346
§ 10:347
§10:348
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—No in utero testing

—Two or more men subject to testing
Requirements for genetic testing
—Specimen used for testing

—Databases selected

—Additional testing

Genetic testing results

—Rebuttal of genetic testing

Costs of genetic testing

—Reimbursement to enforcement agency
Additional genetic testing

Genetic testing when all individuals not available
—Need must outweigh legitimate interests
Deceased individual

Identical brothers

—Reliance on nongenetic evidence
Offense—falsification of specimen

PROCEEDING TO ADJUDICATE PARENTAGE

Proceeding authorized

Standing to maintain proceeding

Necessary parties to proceeding

Personal jurisdiction

—dJurisdiction of nonresident

—Lack of jurisdiction of one individual

Venue

No time limitation: Child having no presumed,
acknowledged, or adjudicated father

Time limitation: Child having presumed father

—Proceeding to disprove father-child relationship

Authority to deny motion for genetic testing

—Consideration of best interest of child

—Guardian ad Litem representation

—Burden of proof for denial of motion

—Denial of motion

Time limitation: Child having acknowledged or
adjudicated father

—Individual not signatory to acknowledgment

Joinder of proceedings

—Proceeding under UIFSA

Proceedings before birth

—Actions to take prior to birth of child

Child as party

—Representation of child



TaBLE oF CONTENTS

§ 10:349
§ 10:350
§ 10:351
§ 10:352
§ 10:353
§ 10:354
§ 10:355
§ 10:356
§ 10:357
§ 10:358
§ 10:359
§ 10:360
§ 10:361
§ 10:362
§ 10:363
§ 10:364
§ 10:365
§ 10:366
§ 10:367
§ 10:368
§ 10:369
§10:370
§10:371
§ 10:372
§ 10:373
§ 10:374
§ 10:375
§ 10:376
§ 10:377
§ 10:378
§ 10:379

§ 10:380

G.

§ 10:381
§ 10:382
§ 10:383
§ 10:384

§ 10:385
§ 10:386
§ 10:387
§ 10:388

Admissibility of results of genetic testing

—Objections to results

—If presumed, acknowledged or adjudicated father

—Admissibility of bills

Consequences of declining genetic testing

—Contempt

—Adjudication of parentage

—Genetic testing of mother not prerequisite

Admission of paternity authorized

—Order adjudicating

Temporary order

—Order for possession

Rules for adjudication of paternity

—Adjudication; man identified

—Adjudication; man excluded

—Genetic testing not dispositive

Jury prohibited

Order on default

Dismissal for want of prosecution

Order adjudicating parentage

—Identification of child

—Costs

—Costs against enforcement agency

—Name change of child

—Birth certificate

—Retroactive child support

— —Child support guidelines for retroactive support

Binding effect of determination of parentage

—Child not bound

—Proceeding to dissolve a marriage

—Determination may be defense by person not a
party

—Challenge to adjudication

CHILD OF ASSISTED REPRODUCTION

Child of assisted reproduction
Parental Status of Donor
Husband’s paternity of child of assisted reproduction

Unmarried man’s paternity of child of assisted
reproduction

Consent to assisted reproduction

Limitation on husband’s dispute of paternity
—Proceeding to adjudicate paternity
—Limitations apply to invalid marriage

Ixv



Texas PracticE GuibE Famiry Law

§ 10:389  Effect of dissolution of marriage

§ 10:390 —Withdrawal of consent

§ 10:391 Parental status of deceased spouse
§ 10:392 Gestational agreements

§ 10:393 Parties and prerequisites

§ 10:394 Medical issues and disclosures

§ 10:395 Time for executing agreement

§ 10:396 Requirement of validation: Effect of failure to
validate

§ 10:397 Petition to validate gestational agreement

§ 10:398 Hearing on petition to validate agreement

§ 10:399  Order validating agreement

§ 10:400 Termination of gestational agreement

§ 10:401 Confirmation of intended parents after birth of child
§ 10:402 Court’s Jurisdiction

IV. TERMINATION OF PARENTAL RIGHTS
A. SCOPE

§ 10:403 SAPCR

§ 10:404 Commencement of suit

§ 10:405 Termination suit filed before birth

§ 10:406  Jury trial

§ 10:407 Record must be made

§ 10:408 Joining suit for paternity

§ 10:409 Standing to request termination and adoption

§ 10:410 Termination suit joined with adoption petition—
Standing of foster parent

§ 10:411 Venue

§ 10:412  Suit filed in court of continuing jurisdiction

§ 10:413 Guardian ad litem

§ 10:414 Mandatory appointment of attorney ad litem for
child

§ 10:415 Mandatory appointment of attorney ad litem for
parent

§ 10:416 Attorney ad litem representing parents

§ 10:417 —Powers and duties

§ 10:418 Powers and duties of attorney ad litem; alleged
father

§ 10:419 Reasonable fee

§ 10:420 Costs

§ 10:421 Fees taxed as costs

§ 10:422 —Payment of attorney ad litem for indigent parents
§ 10:423  Submission of voucher or claim for payments

Ixvi



TaBLE oF CONTENTS

§ 10:424

§ 10:425
§ 10:426
§ 10:427
§ 10:428
§ 10:429
§ 10:430

§ 10:431

§ 10:432
§ 10:433
§ 10:434
§ 10:435
§ 10:436
§ 10:437
§ 10:438
§ 10:439
§ 10:440
§ 10:441

B.

§ 10:442
§ 10:443
§ 10:444
§ 10:445
§ 10:446
§ 10:447
§ 10:448
§ 10:449

§ 10:450
§ 10:451
§ 10:452
§ 10:453
§ 10:454
§ 10:455
§ 10:456
§ 10:457
§ 10:458
§ 10:459

C.
§ 10:460

Inquiry as to court of continuing, exclusive
jurisdiction

—Identifying child

—When request not necessary

—Identification of court that last had jurisdiction

—Response of vital statistics unit

Jurisdiction of court

Citation by publication—Affidavit of voluntary
relinquishment

Termination of alleged biological father’s parental
rights

Rights of grandparents

Default judgment

Appeals

—Party to suit may appeal

—From properly executed affidavit

—Appeal may be suspended

—Exception for termination orders brought by state

—Initials of parties

—Perfecting appeal

New trial

VOLUNTARY TERMINATION

Parent may file suit

—Termination by court order

—Service of citation on DFPS

Appointment of managing conservator

Affidavit of waiver of interest in child

—Affidavit signed before birth

—Statement of non-admission

—Affidavit used in suit seeking an interest in the
child

—Affidavit may not be used in paternity suit

—Irrevocable waiver

—Revocable for certain period

Affidavit for relinquishment of parental rights

Contents of affidavit

—Copy of affidavit to parent when signed

—Irrevocable or revocable relinquishment

— —Requirements for revocation

—Lack of statement of irrevocability

Superior right to child

INVOLUNTARY TERMINATION

Petition allegations

Ixvii



§ 10:461
§ 10:462
§ 10:463
§ 10:464
§ 10:465
§ 10:466
§ 10:467
§ 10:468
§ 10:469
§ 10:470

§10:471
§ 10:472
§ 10:473
§ 10:474
§ 10:475
§ 10:476
§ 10:477
§10:478
§ 10:479
§ 10:480

§ 10:481
§ 10:482
§ 10:483
§ 10:484
§ 10:485
§ 10:486
§ 10:487
§ 10:488
§ 10:489
§ 10:490
§ 10:491
§ 10:492
§ 10:493

§ 10:494
§ 10:495

Texas PracticE GuibE Famiry Law

Videotaped statement of abused child

Broadcast of testimony by remote television

—Procedures

Substitute for testimony in court

Testimony taken in any manner

Suit filed before birth of child

—Parental conduct occurring before child’s birth

Statutory grounds for termination

Clear and convincing evidence

Involuntary termination—Facts that do not
constitute clear and convincing evidence

—Limitations

Termination of rights of alleged father

—Failure to timely respond and admit paternity

—PFailure to locate father

—Child under one year of age

—Due diligence by petitioner

Personal service unsuccessful

—Service by publication unnecessary

— —Due diligence necessary

Involuntary termination in suit by Department of
Family and Protective Services

—Appointment of attorney ad litem

—Representation for duration of the suit

—Date of hearing

Previous order denying termination

—Evidence from previous suit

Abortion

—Defined

—Knowledge

—Purpose of abortion to save mother

Child resulted from a criminal act

Post-termination Contract

Notice of Termination for Certain Relatives

Reinstatement of Parental Rights after Involuntary
Termination—Petition

—Hearing

—Orders

V. ADOPTION

A. SCOPE
§ 10:496 Generally
§ 10:497 Regulated by Family Code

§ 10:498

Ixviii

Voluntary adoption registries



TaBLE oF CONTENTS

§ 10:499
§ 10:500
§ 10:501
§ 10:502
§ 10:503
§ 10:504

B.

§ 10:505
§ 10:506
§ 10:507

C.

§ 10:508
§ 10:509
§ 10:510
§ 10:511
§ 10:512
§ 10:513
§ 10:514
§ 10:515

§ 10:516
§ 10:517
§ 10:518
§ 10:519
§ 10:520

D.

§ 10:521
§ 10:522
§ 10:523
§ 10:524

E.

§ 10:525
§ 10:526
§ 10:527
§ 10:528
§ 10:529

§ 10:530

—Establishment of voluntary adoption registry
— —Other mutual consent registries

— —Registry for unauthorized agencies

— —Administration of registries

Sale or purchase of a child

Payment to child-placing agency

PERSONS WHO MAY BRING SUIT

Adult
Managing conservator
Others

REQUIREMENTS FOR ADOPTION

Filing of reports

—Waiver by court

—Applicability of requirement

Terms for adoption of child

Consent in affidavit of relinquishment

Married person seeking adoption

Adoption sought by military service member

Compliance with Interstate Compact on the
Placement of Children

Residence with petitioner

—Waiver of residence requirement

Guardian ad litem

Attack of adoption order

Exception

JURISDICTION, VENUE AND NOTICE

Adoption is an SAPCR
Continuing, exclusive jurisdiction
Venue

Where child resides

ADOPTION EVALUATION

Adoption evaluation defined

Order for adoption evaluation

—Person appointed

Adoption evaluator—Conflicts of interest and bias

General provisions applicable to conduct of adoption
evaluator

Requirements for pre-placement portion of adoption
evaluation

Ixix



§ 10:531
§ 10:532

§ 10:533
§ 10:534

§ 10:535

F.

§ 10:536
§ 10:537
§ 10:538
§ 10:539
§ 10:540
§ 10:541
§ 10:542
§ 10:543
§ 10:544
§ 10:545
§ 10:546
§ 10:547
§ 10:548
§ 10:549

§ 10:550
§ 10:551
§ 10:552
§ 10:553
§ 10:554
§ 10:555
§ 10:556
§ 10:557

G.

§ 10:558
§ 10:559
§ 10:560
§ 10:561
§ 10:562
§ 10:563
§ 10:564
§ 10:565
§ 10:566
§ 10:567

Ixx

Texas PracticE GuibE Famiry Law

Pre-placement adoption evaluation report

Requirements for post-placement portion of adoption
evaluation

Post-placement adoption evaluation report

Introduction and provision of adoption evaluation
report

Access to investigative records of department

OTHER ADOPTION REPORTS

Report on child

—When report not necessary

—Abuse of child

—Health history

—Social history

—Educational history

—Genetic history

Report by person or entity placing child for adoption

—Copy of report to adoptive parents

—Supplementing information in report

Right to examine records of child

—Records must be edited

Pre-adoptive and post-placement social studies

Request for copy of report—Persons not entitled to
report

—Costs

—Retention of report

—Cessation of agency

—Child not placed by agency

Criminal history report

—Report accepted by the court

—Information in report

Failure to file

COURT APPEARANCE

Preferential setting

Consent to adoption by managing conservator
—Waiver of consent

— —No jury

—Spouse of petitioner

—Child consent to adoption

— —Revocation of consent

Attacking the validity of an adoption

Death of petitioner

Death of joint petitioner



TaBLE oF CONTENTS

§ 10:568
§ 10:569
§ 10:570
§ 10:571

H.

§ 10:572
§ 10:573
§ 10:574
§ 10:575
§ 10:576
§ 10:577
§ 10:578

§ 10:579

L

§ 10:580
§ 10:581
§ 10:582
§ 10:583
§ 10:584
§ 10:585
§ 10:586
§ 10:587
§ 10:588
§ 10:589
§ 10:590
§ 10:591
§ 10:592
§ 10:593
§ 10:594
§ 10:595
§ 10:596
§ 10:597
§ 10:598
§ 10:599
§ 10:600

J.

§ 10:601
§ 10:602

Divorce of petitioners
—Amendment by petitioner
Petitioner attendance at hearing
Child attendance at hearing

BEST INTEREST OF CHILD

Primary concern

Discrimination

—Indian Child Welfare Act

— —Child custody proceeding defined by statute

Petition withdrawn or denied

Transferring custody prohibited

Simultaneous orders terminating parental rights
and ordering adoption

Findings of best interest of child

EFFECT OF ADOPTION DECREE

Creation of parent-child relationship
Inheritance

Terms include adopted child

Name change

Effect on preexisting will

Access of child’s records

Edited records

—Who has duty to edit records

Information from Bureau of Vital Statistics
—Provision of information to biological parents
— —Right to refuse to participate in registry
Order mailed to parties

Tax implications

Child not citizen or national

Adopted alien

—Adopted child may become U.S. citizen
Report to registry

Records are confidential

—~Closure of records

—Adoption decree or order appealable
—When adoption order not subject to attack

EFFECT OF DECREE ON GRANDPARENT
ACCESS

Grandparent’s right to access to child
Grandparent entitled to reasonable access

Ixxi



K.

§ 10:603
§ 10:604

L.

§ 10:605
§ 10:606
§ 10:607
§ 10:608
§ 10:609

M.

§ 10:610
§ 10:611
§ 10:612
§ 10:613
§ 10:614
§ 10:615
§ 10:616
§ 10:617
§10:618
§10:619
§ 10:620
§ 10:621

Ixxii

Texas PracticE GuibE Famiry Law

JURY NOT PERMITTED

Adoption proceeding
Hearing on consent

CENTRAL ADOPTION REGISTRY

Administrator determines registry
Consultation with other registries
Response

—Contents of report

Official certificate

ADOPTION OF ADULTS

Adult may adopt an adult

Filing the petition

Title of petition

Who must join in petition

Consent to adoption

Attendance at hearing

Waiver

Statutory requirements

Relation to adoptive parents

Inheritance rights

Inheritance through biological parents

Maximum age restriction for adoptive parents
prohibited



Table of Contents

CHAPTER 11. CONSERVATORSHIP
I. DETERMINATION OF CONSERVATORSHIP

A.

§ 11:1
§ 11:2
§ 11:3
§11:4
§ 11:5
§ 11:6
§ 11:7
§ 11:8
§ 11:9
§ 11:10
§ 11:11
§ 11:12
§ 11:13
§ 11:14
§ 11:15

§ 11:16
§ 11:17
§ 11:18
§ 11:19
§ 11:20
§11:21
§ 11:22

§ 11:23
§ 11:24
§ 11:25
§ 11:26
§ 11:27
§ 11:28
§ 11:29
§ 11:30
§ 11:31

INTRODUCTION TO CONSERVATORSHIP
PROCEEDINGS AND PRACTICE

Attorney’s duties and responsibilities
—Representation of more than one party
—Local practice variations

—Checklist for paralegals

Economic considerations

—Attorney’s fees

Considerations in taking a conservatorship case
Initial client interview

—Ascertaining client’s motivation
—Exploring client’s expectations
—Explaining the litigation process
—dJudging the client

—Decision not to accept case

—Decision to accept case

—Witnesses

CONSERVATORSHIP

Family Code

Best interest of child

—Standard of review on appeal in nonjury case

Texas public policy

Court may not discriminate

Evidence of violence

—History or pattern of abuse (domestic violence or
sexual abuse)

—Restriction of possession

—Access in family violence cases

—Presumption for supervised visitation

Sole or joint managing conservators

—Who may be conservator

—Consideration of violence

Sole or joint conservators—Presumption

Child twelve or older

—Best interest of the child

XX1



§ 11:32
§ 11:33
§ 11:34
§ 11:35
§ 11:36
§ 11:37
§ 11:38
§ 11:39
§ 11:40
§ 11:41
§ 11:42
§11:43
§ 11:44
§ 11:45
§ 11:46
§ 11:47
§11:48
§ 11:49
§ 11:50
§ 11:51
§ 11:52
§ 11:53
§ 11:54
§ 11:55
§ 11:56
§ 11:57
§ 11:58
§ 11:59
§ 11:60
§ 11:61
§ 11:62
§ 11:63
§ 11:64
§ 11:65
§ 11:66
§ 11:67
§ 11:68
§ 11:69
§ 11:70
§ 11:71
§ 11:72
§ 11:73
§ 11:74
§ 11:75

xxii

Texas PracticE GuibE Famiry Law

—Trial court discretion
Interview of child in chambers
—Age of child

—Presence of attorneys
—Record

Split custody

Agreement regarding joint managing conservators
—Geographic area

—ADR procedure
Court-ordered joint managing conservators
Contents of court order
Parenting plans
—Requirement of parenting plan in final order
—Optional filing of parenting plan
Parenting coordinator
—Appointment

—Objection

—Role

—Duties

—Court’s authority
—Agreements reached
—LEthical guidelines
—Removal

—Report

—Compensation
—Qualifications

Parenting facilitator
—Appointment

—Duties

—Removal

—Report

—Confidentiality
—Recordkeeping
—Compensation
—~Qualifications

—Conflicts of interest and bias
—Communications

—Role

Joint Proposal

—Agreement

—Drafting
—Recommendations

Best interest of child

—Public policy



TaBLE oF CONTENTS

§ 11:76
§ 11:77
§ 11:78
§ 11:79
§ 11:80
§11:81
§11:82
§11:83
§ 11:84
§ 11:85
§ 11:86
§ 11:87

C.

§ 11:88
§ 11:89
§ 11:90

§ 11:91
§ 11:92
§ 11:93

D.
§ 11:94

§ 11:95
§ 11:96
§ 11:97
§ 11:98
§ 11:99

§ 11:100

§ 11:101
§ 11:102
§ 11:103
§ 11:104
§ 11:105
§ 11:106
§ 11:107
§ 11:108
§ 11:109

§ 11:110

Relocation

—Domicile restrictions

—Designating child’s primary residence
— —dJury decision binding

—Increased expenses

Court decisions

Relocation—Trying the relocation case
Equal possession not required

Power of court to order support

Parent may designate managing conservator
—Parent designee must be appointed
Jury decision

PARENTAL PRESUMPTION

Parental preference

—Non-parent sharing joint managing conservatorship

—Parental preference now applicable to modification
proceedings

—Voluntary surrender of possession

—Presumption is rebuttable

—Possessory conservators

PARENTAL RIGHTS AND DUTIES

Rights and duties of parent appointed as
conservator

Limiting parental rights and duties

Rights of parent

Rights of parents must be specified

Rights and duties during possession

Rights and duties of parent appointed sole
managing conservator

Rights and duties of parents appointed joint
managing conservator

Right to make educational decisions

Tiebreakers

Duties of parent not appointed conservator

Providing information involving child

—Sex offender information

— —Notice requirement of sex offender

— —Failure to provide notice

—Person subject to protective order information

— —Notice requirement of by person residing with
person subject to protective order

— —Failure to provide notice

xx1i1



§ 11:111

E.

§ 11:112
§ 11:113
§ 11:114
§ 11:115
§ 11:116
§ 11:117

§ 11:118
§ 11:119
§ 11:120

F.

§ 11:121
§ 11:122
§ 11:123
§ 11:124
§ 11:125
§ 11:126
§ 11:127
§ 11:128
§ 11:129

§ 11:130
§ 11:131
§ 11:132
§ 11:133
§ 11:134
§ 11:135
§ 11:136
§ 11:137
§ 11:138
§ 11:139
§ 11:140

G.

§ 11:141
§ 11:142
§11:143
§11:144

XXIV

Texas PracticE GuibE Famiry Law
Religion
TEMPORARY ORDERS

Conservatorship proceeding

Notice and hearing for temporary hearing

Verified pleading

Temporary restraining order issued in a SAPCR

Military duty

—Conservator with exclusive right to designate
primary residence

—Designated person to exercise visitation

—Expedited hearing

—Enforcement

CASES INVOLVING ALLEGATIONS OF CHILD
ABUSE

Protection of the child

Definition of abuse

Registry of reported cases of child abuse

Persons required to report child abuse

—Definition of “professional”

Privileged communications

Immunity

False report of child abuse

—Knowing and intentionally reporting false child
abuse

—Classification of offense

—Effect of false report on pending SAPCR

—PFalse report deemed knowingly false report

— —Fine

—False report is admissible evidence

Failure to report

—Not negligence per se

Duty to investigate

—Interview with child to be taped

Notification given to parents

Interference with investigation

EXPERT WITNESSES

Custody cases

Determining whether expert is needed
Credibility of expert

Preparation of experts



TaBLE oF CONTENTS

§ 11:145

Understanding tests and terminology

H. CHILD CUSTODY EVALUATION

§ 11:146
§ 11:147
§ 11:148
§ 11:149
§ 11:150
§ 11:151
§ 11:152
§ 11:153
§ 11:154
§ 11:155
§ 11:156
§ 11:157
§ 11:158
§ 11:159

§ 11:160
§ 11:161
§ 11:162
§ 11:163
§ 11:164
§ 11:165
§ 11:166
§ 11:167
§ 11:168

§ 11:169
§ 11:170
§11:171

L

§ 11:172
§ 11:173
§ 11:174
§ 11:175
§ 11:176

§ 11:177

§ 11:178

Child custody evaluation defined

Child custody evaluation does not include

Child custody evaluator defined

Effect of mental examination

Order for child custody evaluation

Order for child custody evaluation to include

Order for child custody evaluation—interpreter

Child custody evaluator—Minimum qualifications

—Additional qualifications

—Specialized training required

—Exception to qualifications required

—Conflicts of interest and bias

—Subsequent evaluations

General provisions applicable to conduct child
custody evaluation

Elements of a child custody evaluation

Additional elements of a child custody evaluation

Psychometric testing

Potentially undiagnosed serious mental illness

Access to investigative records of department

Communications

Recordkeeping of child custody evaluator

Child custody evaluation—Report required

Expert opinion relating to conservatorship or
possession

Introduction and provision of child custody
evaluation

Introduction into evidence—Keeping statements out
of evidence

—Getting statements into evidence

ADOPTION EVALUATION

Adoption evaluation defined

Order for adoption evaluation

—Person appointed

Adoption evaluator—Conflicts of interest and bias

General provisions applicable to conduct of adoption
evaluator

Requirements for pre-placement portion of adoption
evaluation

Pre-placement adoption evaluation report

XXV



Texas PracticE GuibE Famiry Law

§ 11:179  Requirements for post-placement portion of adoption
evaluation

§ 11:180 Post-placement adoption evaluation report

§ 11:181 Introduction and provision of adoption evaluation
report

§ 11:182  Access to investigative records of department

J. PSYCHOLOGICAL EVALUATIONS

§ 11:183  Motion for mental examination

§ 11:184 Service of motion

§ 11:185  Order only for good cause shown

§ 11:186  Order must be in writing

§ 11:187 Right to report

§ 11:188 Production of any like report

§ 11:189  Failure to make report

§ 11:190 Examination made by agreement

§ 11:191 Comment to jury about lack of psychological
examination

§ 11:192  Court ordered psychological examination

K. NEGOTIATION AND MEDIATION

§ 11:193  State policy

§ 11:194  Referral of pending disputes to mediation
§ 11:195 —Objection due to family violence

§ 11:196 — —Safety measures

§ 11:197 —Mediated settlement agreement binding
§ 11:198 —Judgment

§ 11:199  Agreed conservatorship order

§ 11:200 —Agreement in child’s best interest

§ 11:201 — —Order enforceable

§ 11:202 —Agreement not in child’s best interest

§ 11:203 Family counseling

§ 11:204 Court may appoint impartial third party
§ 11:205 —Agreement by parties

II. POSSESSORY CONSERVATORSHIP

§ 11:206  Appointment

§ 11:207 Rights and duties specified by the court

§ 11:208 —Specific times and conditions for possession or
access must be stated

§ 11:209  Presumption that parent who is not sole or joint
managing conservator is appointed possessory
conservator

XXV



TaBLE oF CONTENTS

§ 11:210
§ 11:211
§ 11:212

§ 11:213
§ 11:214

—Court may order parent who is not appointed a
conservator to pay child support

Parent who is not possessory conservator can be
ordered to pay child support

Specific rights and duties of possessory conservator

Terms and condition for possession

Jury decision binding

III. POSSESSION

§ 11:215
§ 11:216
§ 11:217
§ 11:218

§ 11:219

§ 11:220
§ 11:221
§ 11:222
§ 11:223
§ 11:224
§ 11:225
§ 11:226
§ 11:227
§ 11:228
§ 11:229
§ 11:230
§ 11:231
§ 11:232
§ 11:233
§ 11:234
§ 11:235
§ 11:236
§ 11:237
§ 11:238

§ 11:239
§ 11:240
§ 11:241
§ 11:242
§ 11:243
§ 11:244
§ 11:245
§ 11:246

Restriction on parent’s possession or access

Orders for possession

—Vague visitation orders

Orders for Possession—parent’s authorization to
request other parent to submit to drug testing

—Parent’s possession and access solely at the
discretion of the managing conservator

Equal possession by the parents

Guidelines for possession to a child under age 3

Possession and child support

Family violence

—Exception

—Presumption for supervised visitation

Guidelines established in standard possession order

Frequent contact between child and parents

Keeping children together during possession

Child three years or older

Rebuttable presumption

Procedure when guidelines not applicable

Child under three years old

Varying standard possession order

Order other than standard possession order

Restricting means of child’s travel

Duty of conservators to provide transportation

Reasons for variance from standard order

Parties have possession of the child as agreed or
ordered

Parents residing 100 miles or less apart
Parents residing more than 100 miles apart
School

Holidays

—Rights of conservators for holidays
—Weekend possession extended by holiday
—When period of extended possession begins
Distance between child’s and parent’s residence

XxXVil



§ 11:247
§ 11:248

Texas PracticE GuibE Famiry Law

Alternate beginning and ending possession times

Beginning and Ending Possession Times for Parents
Who Reside 50 Miles or Less

IV. ENFORCEMENT OF CONSERVATORSHIP AND
POSSESSION

A.

§ 11:249
§ 11:250
§ 11:251
§ 11:252
§ 11:253
§ 11:254
§ 11:255
§ 11:256
§ 11:257
§ 11:258
§ 11:259
§ 11:260
§ 11:261
§ 11:262

B.

§ 11:263
§ 11:264
§ 11:265
§ 11:266
§ 11:267
§ 11:268
§ 11:269
§ 11:270

C.

§ 11:271
§ 11:272
§ 11:273
§ 11:274
§ 11:275
§ 11:276
§ 11:277
§ 11:278
§ 11:279

XXViii

PLEADINGS AND DEFENSES

Commencement of proceedings
Conduct punishable by contempt
Filing of motion

Contents of motion

Repeated past violations

Other claims

Civil or criminal proceedings
Affirmative defense
—Preponderance of the evidence
—Voluntary relinquishment

— —Length of relinquishment
Special exception to motion to enforce
—Opportunity to replead

Time limitations

PROCEDURE

Filing a motion to enforce

Joining claims

Setting motion for hearing

Notice of hearing

—Method of notice

Hearing joined with another claim
Rules of Civil Procedure

General appearance

FAILURE TO APPEAR; BOND OR SECURITY

Court order

—Amount

Respondent’s failure to appear

Noncompliance with order

—Amount of bond or security

Person entitled to security

Forfeiture of security

Funds paid to person entitled to possession or access
Forfeited amount applied to attorney’s fees and costs



TaBLE oF CONTENTS

§ 11:280
§ 11:281

D.

§ 11:282
§ 11:283
§ 11:284

§ 11:285
§ 11:286
§ 11:287
§ 11:288
§ 11:289
§ 11:290
§ 11:291
§ 11:292

§ 11:293

§ 11:294
§ 11:295
§ 11:296
§ 11:297
§ 11:298
§ 11:299
§ 11:300
§ 11:301
§ 11:302
§ 11:303
§ 11:304
§ 11:305
§ 11:306
§ 11:307

E.

§ 11:308
§ 11:309
§ 11:310
§ 11:311
§ 11:312

F.
§ 11:313

Joining forfeiture and contempt proceedings
—Forfeiture not a defense

HEARING

Record of hearing

—Exception

No requirement to prove enforceability of underlying
order by contempt

Other remedies

Possibility of incarceration

Appointment of attorney

—Indigent respondent

—Affidavit of indigence

— —Attorney must be appointed

— —No possibility of incarceration

Responding to pleadings when respondent not in
custody

Responding to pleadings when respondent in
custody

—Attorney preparation time limits

Attorney appointed only for contempt proceedings

Payment of appointed attorney

Community supervision

Required terms of community supervision

Term is 10 years

Community supervision fees

—Condition of community supervision

Motion to revoke community supervision

—Court order for respondent’s arrest

— —Hearing

— —Time for hearing

—Discharge from community supervision

— —Respondent discharged on own motion

ENFORCEMENT ORDER

Contents

Findings required if incarceration or fine imposed
Civil contempt order

Additional periods of possession or access
—Deciding time of additional possession or access

HABEAS CORPUS
Generally

XXIX



Texas PracticE GuibE Famiry Law

§ 11:314  Jurisdiction

§ 11:315  Applicability of SAPCR provisions

§ 11:316  Compelling return of child

§ 11:317 Denial of due process

§ 11:318 Voluntary relinquishment by the relator

§ 11:319 Temporary orders

§ 11:320 —Emergency temporary orders if serious and
immediate question

§ 11:321  Relator not amenable to civil process

§ 11:322 —Request for costs and fees

§ 11:323 No order governing right to possession of child

§ 11:324 Habeas corpus proceeding in adjudicating right of
possession of child

§ 11:325  Method for appeal

G. CONTEMPT

§ 11:326  Method of enforcement

§ 11:327 Motion

§ 11:328  Specific underlying order

§ 11:329 Length of jurisdiction to render contempt order
§ 11:330 Date of contempt hearing

§ 11:331 Notice of hearing

§ 11:332  General appearance

§ 11:333  Failure to appear

§ 11:334  Appearance bond or security

§ 11:335 —Reasonable amount of bond

§ 11:336  Forfeiture of bond or security

§ 11:337 Existence of affirmative defense
§ 11:338 —Proving affirmative defense

§ 11:339 —Voluntary relinquishment

§ 11:340 —Impossibility of performance
§ 11:341 —Child’s refusal to visit with other parent
§ 11:342  Forfeiture

§ 11:343 Language of underlying order

§ 11:344  Contents of enforcement order
§ 11:345 Incarceration or fine imposed

§ 11:346 Conditions for release

H. LOCATING THE CHILD

§ 11:347  Agencies

§ 11:348 Locating a child in a foreign country
§ 11:349 —Least effective method

§ 11:350 —Most effective method

§ 11:351 Foreign attorney

XXX



TaBLE oF CONTENTS

L.

§ 11:352
§ 11:353
§ 11:354
§ 11:355
§ 11:356
§ 11:357
§ 11:358
§ 11:359

CLARIFICATION OF ORDERS

Nonspecific enforcement order
Clarified order does not affect finality
Procedure

No entitlement to jury

Substantive changes

Rendered prior to contempt motion
Not retroactive

Time for compliance

V. GRANDPARENT RIGHTS AND ACCESS/
NONPARENT CONSERVATORS

§ 11:360
§ 11:361

§ 11:362
§ 11:363
§ 11:364
§ 11:365
§ 11:366
§ 11:367
§ 11:368
§ 11:369
§ 11:370

§ 11:371
§ 11:372
§ 11:373
§ 11:374

§ 11:375

§ 11:376
§ 11:377
§ 11:378

§ 11:379
§ 11:380
§ 11:381
§ 11:382
§ 11:383
§ 11:384
§ 11:385
§ 11:386

Generally

Grandparents, aunts or uncles as managing
conservators

Suit for possession or access by grandparent

—DMay file for sole purpose of requesting relief

Possession of or access to a grandchild

—Order

Court’s discretion

Limitation on right to request access

Court determines best interest of the child

Possession of grandchild not allowed

Rights and duties of nonparent appointed managing
conservator

Joint managing conservators

Standards

Right to medical records of child

Rights and duties of nonparent possessory
conservator

Rights and duties—Rights or duties contained in
order

—Right of access to record of child

Filing report

Presumption that parent shall be appointed
managing conservator

—Higher standard not required

—Voluntary surrender of possession

Visitation for nonparent not allowed

Authorization agreement for nonparent relative

—Applicability

—Contents

—Warnings and disclosures

—Execution

XXX1



Texas PracticE GuibE Famiry Law

§ 11:387 —Duties of parties

§ 11:388 —Authorization voidable

§ 11:389 —Effect

§ 11:390 —Termination

§ 11:391 —Penalty

§ 11:392 Temporary authorization for care of minor child
§ 11:393 —Petition and order

§ 11:394 —Renewal or termination

§ 11:395 —Effect

VI. CHECKLISTS

§ 11:396  Checklist—Drafting a petition for writ of habeas
corpus

CHAPTER 12. CHILD SUPPORT

I. INITIAL DETERMINATION
A. OVERVIEW

§12:1 Child support determined in SAPCR

§12:2 Personal jurisdiction required

§12:3 Duty to support

§12:4 Court may order either or both parents to support a
child

§12:5 Court may order primary conservator to pay child
support to nonprimary parent

§ 12:6 Court may order support if parental rights
terminated

§12:7 Court may order support if parent does not have
possession of child

§12:8 Court may order either or both parents to support a
child—Child fully enrolled in an accredited
secondary school

§ 12:9  — —Support past child’s 18th birthday

§ 12:10 —No child support not abuse of discretion

§ 12:11 —Reciprocal child support not required

§ 12:12 —Sole managing conservator may not pay child
support

§ 12:13  Support not conditioned on possession or access

§ 12:14 Retroactive child support

§ 12:15 —Child support guidelines applied to retroactive
support

§ 12:16 —Agreement between parties

§ 12:17 — —Retroactive child support when parents remarry

XXX11



TaBLE oF CONTENTS

§12:18
§ 12:19

§ 12:20
§ 12:21
§ 12:22
§ 12:23
§ 12:24

§ 12:25
§ 12:26
§ 12:27
§ 12:28
§ 12:29
§ 12:30
§ 12:31
§ 12:32
§ 12:33

§12:34
§ 12:35
§ 12:36
§ 12:37

§ 12:38
§ 12:39
§ 12:40

§ 12:41
§ 12:42

§12:43
§ 12:44

B.

§ 12:45
§ 12:46
§ 12:47
§ 12:48
§ 12:49
§ 12:50
§ 12:51

§ 12:52

— —Discretion in ordering retroactive child support

Support where joint managing conservators are
appointed

Termination of duty to support

—Termination of support on marriage of parents

—Support paid after obligation terminated

—Obligor may file suit to recover

Continuation of duty to pay support after death of

obligee

—Obligation does not terminate on death of obligee

—Payments to the benefit of each surviving child

—Place for payments

—Order rendered by the court

— —Contents of order

Payments in excess of court-ordered amount

—Agency to give effect to intent of obligor

—No intent of obligor given

—Section not applicable to obligee who receives
public assistance

Acceleration of unpaid child support obligation

—Termination or judgment

—claim of obligee

—Payments to obligee in excess of unpaid child
support obligation

Life insurance upon death of obligor

—Factors court shall consider

Life Insurance upon death of obligor—Court may
require proof

Employment services orders for unemployed and
underemployed obligors

Order withholding

Agreements regarding support

—College expenses

FORMS OF SUPPORT

Support may be paid in different forms

—Person to whom child support is paid

—Duty to provide the necessaries of a child

—Place of payment

— —Support forwarded to agency

Support paid periodically

Periodic child support payments when DPRS is
named temporary managing conservator

—Each parent ordered to pay support

XXX1i1



§ 12:53
§ 12:54
§ 12:55
§ 12:56

§ 12:57
§ 12:58

§ 12:59
§ 12:60

§ 12:61
§ 12:62

§12:63
§ 12:64
§ 12:65
§ 12:66
§ 12:67
§ 12:68
§ 12:69
§12:70

§12:71

§ 12:72
§12:73
§12:74
§ 12:75
§12:76
§12:77

§12:78
§12:79
§ 12:80
§ 12:81
§ 12:82
§ 12:83
§ 12:84
§ 12:85

XXXIV

Texas PracticE GuibE Famiry Law

Lump-sum payments and annuities

Child support through a trust

—Discretionary trust

—Order must direct trust beneficiary-parent to make
child support payments

MEDICAL AND DENTAL SUPPORT

Medical support and dental support as required by
code

—Assumption that obligor is to provide health
insurance

Medical support—Statement

—Continuation of health insurance in effect—
Temporary orders

— —Reasonable cost defined

—Evidence regarding health insurance for final
orders

Dental support order

—Temporary orders

—Final orders

Cost and quality of health insurance coverage

Priorities in determining health insurance

Health insurance provided by obligee

Neither parent has access to health insurance

Obligor may discontinue payment of cash medical
support

Health and dental insurance is support duty of
obligor

Health and dental insurance maintained by obligee

Uninsured health care costs

Failure to Provide Health Insurance

Notice or termination or lapse of insurance coverage

Re-enrolling child for insurance coverage

Health care program in Title IV-D cases

AMOUNT OF SUPPORT

Best interest of the child

No discrimination in determining support
Intentional unemployment or underemployment
—Child support may be based on prior job
—Evidence of veteran

—Incarceration cannot be considered
Fluctuating income

Net resources



TaBLE oF CONTENTS

§ 12:86

§ 12:87
§ 12:88
§12:89
§12:90
§12:91
§ 12:92
§ 12:93
§ 12:94
§ 12:95
§ 12:96
§ 12:97
§ 12:98
§ 12:99

§ 12:100
§12:101

§ 12:102
§ 12:103
§ 12:104
§ 12:105

§ 12:106

§ 12:107
§ 12:108
§ 12:109
§ 12:110
§ 12:111
§ 12:112
§ 12:113
§12:114
§ 12:115
§ 12:116
§ 12:117
§ 12:118
§ 12:119
§ 12:120

E.
§12:121

Deductions from resources to determine net
resources

Stock options included in child support calculation

Computing net monthly income

Self-employment income includes benefits

—Exclusion of business expenses

Imputation of Income

Financial ability

Deemed income

—Liquidation of property

—Income-producing assets voluntarily transferred

Minimum wage presumption

Net resources of a new spouse

Child support guidelines

Application of guidelines presumed in best interest
of child

—Guidelines may be unjust or inappropriate

Payments in amount other than established by
guidelines

—Support award deviating from guidelines

—Findings required

Failure to make findings

Payments in amount other than established by
guidelines—Specific dollar amounts for child
support must be shown

Factors for court to consider in determining whether
application of guidelines unjust or inappropriate

—Court has discretion

College education as factor

Guidelines applicable to retroactive support

—Factors to consider

—Four Year Presumption

— —Presumption may be Rebutted

— —No findings required

—Statute of limitations

Required information to court

Child support added to obligor’s net resources

Guideline amount

—Support guidelines provided by statute

Automatic increases in child support

Decrease in amount of support as kids age out

CHILD SUPPORT IN EXCESS OF GUIDELINES

Obligor’s resources

XXXV



Texas PracticE GuibE Famiry Law

§ 12:122 —Findings required only if variance from guidelines

§ 12:123 Additional support—Needs of the child

§ 12:124 —Future expenses

§ 12:125 —Financial statement

§ 12:126  Amount of presumptive award subtracted from total
needs of child

§ 12:127 —Additional needs of child

§ 12:128 —Child support beyond the proven needs of the

child

§ 12:129 — —Wealthy obligor

§ 12:130 —Examples of child support awards above
guidelines:

§ 12:131 —Variance from guidelines

F. CHILD SUPPORT FOR CHILDREN IN MORE
THAN ONE HOUSEHOLD

§ 12:132  Application of guidelines

§ 12:133 —Total number of obligor’s children

§ 12:134 —Computation of credit

§ 12:135 —Alternative method for computing support

G. SPLIT CUSTODY

§ 12:136  Policy considerations
§ 12:137 —Computing child support

H. APPLYING GUIDELINES TO DISABLED
OBLIGORS AND OBLIGORS RECEIVING
SOCIAL SECURITY

§ 12:138 Application of guidelines to disabled obligors

§ 12:139 Application of guidelines to children of obligors
receiving social security

§ 12:140 —Credit for death benefits

I. SUPPORT FOR A MINOR OR ADULT DISABLED
CHILD

§ 12:141 Court-ordered support for disabled child

§ 12:142 —Support to person having physical custody
§ 12:143 Direct support to child

§ 12:144  Special needs trust

§ 12:145 Who may sue

§ 12:146 —Cause may not be assigned or transferred
§ 12:147  Procedures for filing suit

XXXV



TaBLE oF CONTENTS

§ 12:148
§ 12:149
§ 12:150
§ 12:151
§ 12:152
§ 12:153
§ 12:154
§ 12:155
§ 12:156

J.

§ 12:157
§ 12:158
§ 12:159
§ 12:160

K.

§ 12:161
§ 12:162
§12:163
§ 12:164
§ 12:165
§ 12:166
§ 12:167
§ 12:168

L.

§12:169
§ 12:170
§12:171
§12:172

M.

§ 12:173
§12:174
§ 12:175
§ 12:176

N.

§ 12:177
§12:178
§12:179

—Suit filed as original SAPCR

—Suit for modification

Amount of support after age 18

Modification and enforcement

Remedy not exclusive

Possession of or access to adult disabled child
—Enforcement

—Child’s refusal of possession or access
Continuing, exclusive jurisdiction

PRETRIAL PROCEDURES AND STRATEGIES

Initial interview

—Documents identifying party’s net resources
Pleadings for support

—Request for support after age 18

TEMPORARY ORDERS

Order for support

—Notice and hearing

Rebuttable presumptions in favor of guidelines
Statutory provisions for income withholding
Military duty—Temporary orders

—Existing temporary order

—Expedited hearing

—Enforcement

FACT GATHERING

Parties’ financial resources
Determination of resources
Possible expenses

Methods of discovery

AGREEMENTS REGARDING SUPPORT

Parties may agree

Agreement not in child’s best interest
Approval of agreed order
Enforcement

CONTESTED HEARING OR TRIAL

Records and documents may be subpoenaed
Production at trial
Support proceedings

XXXVil



§ 12:180
§ 12:181
§ 12:182

0.
§ 12:183

§ 12:184
§ 12:185
§ 12:186
§ 12:187
§ 12:188
§ 12:189
§ 12:190
§ 12:191

P.

§12:192
§12:193
§12:194
§ 12:195

§ 12:196
§ 12:197
§ 12:198
§ 12:199

Texas PracticE GuibE Famiry Law

Attendance at hearing
Record
No jury trial on the issue of child support

ORDERS AND JUDGMENTS

Support not conditioned on access to or possession of
child

Contents of final order

Parties’ address

Findings

—Contents of findings

Periodic support payments

—If no withholding required
—Withholding provision construed
—Withholding provision presumed

MISCELLANEOUS CHILD SUPPORT
CONSIDERATIONS

Dependency exemptions

—Agreement to shift dependency exemption

— —Order to sign federal waiver

—Agreement to divide the exemptions or alternate
claims

College expenses
—Consent judgment
Bankruptcy
—Automatic stay

II. CHILD SUPPORT ENFORCEMENT

A.

§ 12:200
§ 12:201
§ 12:202
§ 12:203
§ 12:204
§ 12:205
§ 12:206
§ 12:207
§ 12:208
§ 12:209
§ 12:210

XXXVIil

INTRODUCTION

Statutory remedies

Definition of child support

Income withholding

—Enforcement proceeding not necessary
—Enforcement proceeding necessary
Earnings Defined

Initial consultation with client

—Child support payment history
—Documents regarding medical expenses
Motion to enforce

Available remedies



TaBLE oF CONTENTS

B. PROCEDURE IN ENFORCEMENT
PROCEEDINGS GENERALLY

§ 12:211  Joining other claims or remedies

§ 12:212 Claims that may be joined

§ 12:213 Election of remedies

§ 12:214 Motion for enforcement

§ 12:215 —Where filed

§ 12:216 —Transfer of proceeding

§ 12:217 — —Denial of transfer

§ 12:218 — — —Transfer in interest of justice

§ 12:219 —Child support arrearages

§ 12:220 —Contempt

§ 12:221  Failure to comply with child support order—
Arrearages paid in full

§ 12:222 —Power to enforce decree

§ 12:223 —Parties and children outside Texas

§ 12:224  Enforcement of support order

§ 12:225 Contents of enforcement motion

§ 12:226  Additional requirements of pleading

§ 12:227 Past violations and likelihood of future violations

§ 12:228 —Future violations must be specific

§ 12:229  Obtaining other enforcement remedies

§ 12:230  Special exceptions

§ 12:231 —Opportunity to replead

§ 12:232 Affirmative defenses

§ 12:233 —Respondent must prove affirmative defense
§ 12:234 —Statute of limitations

§ 12:235 — —Contempt

§ 12:236 —Voluntary relinquishment of child

§ 12:237 — —Requirements

§ 12:238 — —Reimbursement available to obligor

§ 12:239 — — —Limitation of action

§ 12:240 —Inability to pay

§ 12:241 Estoppel not a defense to a child support
enforcement proceeding

§ 12:242  Preference to motion for enforcement of child
support

§ 12:243 Notice to the respondent

§ 12:244 —If contempt not requested

§ 12:245 Contents of notice

§ 12:246 —Allegations

§ 12:247 —Personal service required

§ 12:248 —Joinder of motion with another claim

§ 12:249  General appearance

XXXIX



§ 12:250
§ 12:251
§ 12:252
§ 12:253
§ 12:254
§ 12:255
§ 12:256
§ 12:257
§ 12:258
§ 12:259
§ 12:260
§ 12:261
§ 12:262
§ 12:263

§ 12:264
§ 12:265
§ 12:266

§ 12:267
§ 12:268
§ 12:269
§ 12:270
§ 12:271
§ 12:272
§ 12:273
§ 12:274
§ 12:275
§ 12:276

C.

§ 12:277
§ 12:278
§ 12:279
§ 12:280
§ 12:281
§ 12:282
§ 12:283
§ 12:284
§ 12:285

§ 12:286

§ 12:287
§ 12:288

x1

Texas PracticE GuibE Famiry Law

Respondent fails to appear

—Capias and appearance bond

—Reasonable amount for bond

— —Respondent’s failure to appear

— —Suit on bond

Copy of payment record

—Controverting evidence

Record of hearing

—Lack of record

—Exception

Appointment of Attorney

—Right to an attorney

—No possibility of incarceration

—No contempt if no instruction regarding right to
counsel given

—Determination of indigency

—Mandatory appointment of attorney

—Attorney time to prepare—Respondent not in
custody

— —Respondent in custody

— —Waiver of time limitation

—Scope of appointed attorney’s representation

—Fee of appointed attorney

— —Source of fee

The enforcement order

—Findings required

—Conditions for release

Payment of attorney’s fees

—Exception

CONTEMPT

Support order enforced by contempt
Arrearages not reduced in contempt proceeding
Obtaining other remedies

Failure to find contempt

Payment record admissible

Statute of limitations

If contempt requested in motion to enforce
—Void contempt order

— —Respondent duty concerning motion’s
noncompliance

Clear, specific, and unambiguous language
Occurrence of Violations
Command language



TaBLE oF CONTENTS

§ 12:289
§ 12:290
§ 12:291
§ 12:292
§ 12:293
§ 12:294
§ 12:295
§ 12:296
§ 12:297
§ 12:298
§ 12:299
§ 12:300
§ 12:301
§ 12:302
§ 12:303
§ 12:304
§ 12:305
§ 12:306
§ 12:307
§ 12:308
§ 12:309
§ 12:310
§ 12:311
§ 12:312
§ 12:313
§ 12:314
§ 12:315
§ 12:316
§ 12:317
§ 12:318
§ 12:319
§ 12:320
§ 12:321

D.

§ 12:322
§ 12:323
§ 12:324
§ 12:325
§ 12:326
§ 12:327
§ 12:328
§ 12:329

Start date for the child support

Failure to name a payee

Failure to specifically state a place of payment
Hearing date set upon filing

Criminal contempt

Civil contempt

Civil and criminal contempt

Right to a jury

Right against self-incrimination
Hearing—Movant’s case

—Minimum elements to be shown
Enforcement order

—PFindings required

—Conditions for release
—Commitment order

—Time of signing

Violations not supported by evidence
Obligor’s inability to pay

Contempt order is not appealable
Community supervision

—Terms

— —Habeas corpus relief
—Community supervision term
—Community supervision fees

— —Payment of fee as condition
—Verified motion to revoke community supervision
— —Respondent’s arrest

— — —Appearance before court

— —Hearing without jury

— — —Time of hearing

— —Status of supervision after hearing
—Completion of community supervision
—Motion for discharge

MONEY JUDGMENT FOR PAST-DUE CHILD
SUPPORT PAYMENTS

Money Judgment

—Accrual of interest

Modifying or reducing arrearages—Money judgment
— —Actual support paid

Credit for payment of disability benefits

Money judgment

Cumulative money judgment—Contents

Modifying or reducing arrearages

xli



§ 12:330
§ 12:331
§ 12:332
§ 12:333
§ 12:334
§ 12:335
§ 12:336
§ 12:337
§ 12:338
§ 12:339
§ 12:340

E.

§ 12:341
§ 12:342
§ 12:343
§ 12:344
§ 12:345
§ 12:346
§ 12:347
§ 12:348
§ 12:349

§ 12:350
§ 12:351
§ 12:352
§ 12:353
§ 12:354
§ 12:355
§ 12:356
§ 12:357
§ 12:358
§ 12:359
§ 12:360
§ 12:361
§ 12:362
§ 12:363
§ 12:364
§ 12:365
§ 12:366
§ 12:367
§ 12:368
§ 12:369
§ 12:370

xlii

Texas PracticE GuibE Famiry Law

One cumulative money judgment—Enforcement
—Order not enforceable by contempt
—Income Withholding

Interest

—Child support arrearages

—Money judgment interest rate
—Arrearages in existence on January 1, 2002
—Calculation of interest

—Delinquency date

— —No payment date in order

Jurisdiction

INCOME WITHHOLDING

General rule

Suspension of income withholding order

Arrearages including accrued interest

—Amount withheld

— —Current support not owed

—Withholding for arrearage judgment

Withholding for Costs and Fees

—Order for Costs and Fees Subordinate

—Order for Costs and Fees May be Directly
Remitted

Title IV-D case

Extension of repayment schedule

Priority of withholding order

Earnings subject to withholding

Order binding on employer

Obligor may request withholding

—Clerk must issue writ

—Employer may request hearing

—Reduction of support owed

Procedure for withholding

Time limitations

Contents of withholding order

Request for withholding order

Issuance and delivery of order withholding

—Time for delivery

—Delivery by certified or registered mail

Forms for income withholding

—Availability of forms

Uniform Interstate Family Support Act

Judicial writ of withholding

—Requirements



TaBLE OF CONTENTS
§ 12:371 —Filing application

F. SECURITY FOR PAYMENT OF CHILD
SUPPORT OBLIGATION

§ 12:372 Execution of bond or posting security
§ 12:373 —Amount of bond

§ 12:374 —Bond or security paid to obligee

§ 12:375  Forfeiture of security

§ 12:376 —Forfeited funds payable to obligee
§ 12:377 —Attorney’s fees and costs

§ 12:378 Contempt proceeding

§ 12:379 Forfeiture not defense to contempt

G. CHILD SUPPORT LIEN

§ 12:380  Child support enforceable by lien

§ 12:381 —Account

§ 12:382 —Financial Institution

§ 12:383 —Claimant

§ 12:384 —Court having continuing jurisdiction
§ 12:385 —No affect on other legal remedies
§ 12:386 Lien arises for past due support

§ 12:387 Lien from another state

§ 12:388 Foreclosure action not required

§ 12:389 Contents of child support lien notice
§ 12:390 —Additional information

§ 12:391 — —Notice must be verified

§ 12:392 — —After-acquired motor vehicles
§ 12:393  Filing notice with county clerk

§ 12:394  Filing notice with others

§ 12:395 Notice to Obligor

§ 12:396  Obligations of Financial Institution
§ 12:397 Recording lien

§ 12:398 —Recording fee

§ 12:399 —Release fee

§ 12:400 Perfection

§ 12:401 Lien attached to motor vehicle

§ 12:402 —Perfecting motor vehicle lien

§ 12:403 Property to which lien attaches

§ 12:404 —Non-homestead real property

§ 12:405 Lien effective until all support paid
§ 12:406 —Lien secures payment

§ 12:407 Effect of lien notice

§ 12:408 Lien renewal and priority

xliii



§ 12:409
§ 12:410
§ 12:411
§ 12:412

§ 12:413

§ 12:414
§ 12:415
§ 12:416
§ 12:417
§ 12:418
§ 12:419
§ 12:420
§ 12:421
§ 12:422
§ 12:423
§ 12:424
§ 12:425
§ 12:426
§ 12:427

§ 12:428
§ 12:429
§ 12:430
§ 12:431
§ 12:432
§ 12:433
§ 12:434
§ 12:435
§ 12:436
§ 12:437
§ 12:438

H.

§ 12:439
§ 12:440
§ 12:441
§ 12:442
§ 12:443
§ 12:444
§ 12:445

xliv

Texas PracticE GuibE Famiry Law

Effect of lien notice

—Person violating child support lien

Priority of lien as to real property

—Priority over subsequently recorded lien or
conveyance

—Conveyance by obligor after notice of lien is
recorded

—Subordinate to vendor’s lien

Release of lien

—Lien released upon payment in full

—Release effective when filed

—Homestead real property

Foreclosure action or suit to determine arrearages

—Foreclosure procedure

Responsibilities of court when arrearages owed

—Publication of notice

Liability for failure to comply with lien

Release of excess funds to debtor

—Request must be granted

— —Refusal of request

Spouse’s or other person’s interest in property
subject to lien

—Hearing on request

—Separately owned property

—dJointly owned property with spouse

—Jointly owned property with another person

—Partition

—Burden of proving extent of ownership

Execution and levy on financial assets of obligor

—Content of notice

—PFinancial institution may not close account

—Notification by financial institution

—Notice of levy sent to obligor

SUSPENSION OF LICENSE FOR FAILURE TO
PAY CHILD SUPPORT OR COMPLY WITH
SUBPOENA

Child Support Qualified Domestic Relations Order
—Who can petition

—Temporary orders

—Defective prior order

—Amendment

—Liberal construction

—Attorney’s fees and costs



TaBLE oF CONTENTS

§ 12:446
§ 12:447
§ 12:448
§ 12:449
§ 12:450
§ 12:451
§ 12:452
§ 12:453
§ 12:454
§ 12:455
§ 12:456
§ 12:457
§ 12:458
§ 12:459
§ 12:460
§ 12:461
§ 12:462
§ 12:463
§ 12:464
§ 12:465
§ 12:466
§ 12:467
§ 12:468
§ 12:469
§ 12:470

L.

§ 12:471
§ 12:472
§ 12:473
§12:474
§ 12:475
§ 12:476
§ 12:477
§ 12:478
§ 12:479
§ 12:480
§ 12:481
§ 12:482
§ 12:483
§ 12:484

§ 12:485
§ 12:486

—Conflicts with other law

Orders suspending licenses

Definition of license

Grounds to suspend a license

License suspension for possession enforcement
Procedure

Contents of petition

Attachments

Notice to obligor

—Required statement in notice

Request for hearing and motion to stay
—Hearing scheduled

—Default may be ordered

Child support payment record admissible
Order suspending license

—Stay of order suspending license

Order sent to licensing authority
Surrender of suspended license
—Implementation of order
—Modification of order

—Penalty for engaging in licensed activity
Motion to revoke stay

—Notice to revoke stay

—DMotion to revoke stay

—Final order suspending license

ENFORCEMENT BY GOVERNMENTAL AGENCY

Title IV-D plans and agencies

Role of masters

—Procedural rules

Title IV-D cases completed within one year
Title IV-D cases given priority

Number of IV-D cases not be restricted
IV-D cases enforced through IRS
Income withholding

Reduction or termination of withholding
Delinquent payment

Who may file notice for judicial writ
Notice of application

Delivery

Motion to stay and motion to withdraw writ of
withholding

—Interruption of income withholding
Issuance and delivery of writ of withholding

xlv



Texas PracticE GuibE Famiry Law

§ 12:487 —Date request filed

§ 12:488 —Date writ issued

§ 12:489 —Modification or termination of writ

§ 12:490 Garnishment under federal law

§ 12:491 Requirements regarding income withholding
§ 12:492 —Government is immune

§ 12:493 Maximum allowable garnishment

III. UNIFORM INTERSTATE FAMILY SUPPORT
ACT (UIFSA)

A. OVERVIEW

§ 12:494 Registration and enforcement of family law
judgments

§ 12:495 —UEFJA generally

§ 12:496 Proceedings for enforcement

§ 12:497 UIFSA prevails

§ 12:498 Other state’s income-withholding order

§ 12:499 —Tribunal defined

§ 12:500 —Duties of obligor’s employer

§ 12:501 —Terms of withholding order

§ 12:502 —Law controlling withholding

§ 12:503 Modification of registered order

§ 12:504 UIFSA remedies

B. JURISDICTION

§ 12:505 Jurisdiction over nonresident

§ 12:506 Applicable law

§ 12:507 Continuing exclusive jurisdiction

§ 12:508 —Modification of order by another state

§ 12:509 — —Recognizing jurisdiction of other state’s
tribunal

§ 12:510 Temporary ex parte support order

§ 12:511  Jurisdiction over support order

§ 12:512 —Spousal support order issued by another state

§ 12:513 Role of Texas tribunal

§ 12:514 Texas tribunal as responding tribunal

§ 12:515 Pleading filed in Texas after pleading filed in
another state

§ 12:516 Pleading filed in Texas before a pleading filed in
another state

C. PROCEDURE
§ 12:517 Applicable law

xlvi



TaBLE oF CONTENTS

§ 12:518
§ 12:519
§ 12:520
§ 12:521
§ 12:522
§ 12:523
§ 12:524
§ 12:525
§ 12:526
§ 12:527

§ 12:528
§ 12:529
§ 12:530
§ 12:531
§ 12:532
§ 12:533
§ 12:534
§ 12:535
§ 12:536
§ 12:537
§ 12:538
§ 12:539
§ 12:540

§ 12:541
§ 12:542
§ 12:543
§ 12:544
§ 12:545
§ 12:546
§ 12:547

§ 12:548
§ 12:549
§ 12:550
§ 12:551
§ 12:552
§ 12:553
§ 12:554
§ 12:555
§ 12:556
§ 12:557
§ 12:558
§ 12:559

Inappropriate Texas tribunal

Petition

—Contents of petition

— —Address not disclosed

—Support order

—Other relevant information

—Relief requested

—Federal law

Physical presence of petitioner

Admissibility of verified petition, affidavit or
document

Copy of record of child support payments

Objecting to documentary evidence

Party residing out of state

—Cooperation with another state

Invoking Fifth Amendment

Privileges not applicable

Filing fee or costs

—Costs assessed against obligor

— —Obligee or support enforcement agency

—Attorney’s fees

— —Support payment priority

Limited immunity

—Petitioner not amenable to service while in Texas

for UIFSA proceeding
— —Immunity not extended
Copies of petition to responding tribunal
Filing of pleading by tribunal
Powers of responding tribunal
Withholding order of another state
—Registering order for enforcement
—Foreign support decree filed without
documentation
Order filed as foreign judgment
—Petition for remedy other than UIFSA
—Order registered when filed in Texas
Enforcing registered order
Notification of nonregistering party
—Contents of notification
Notification of obligor’s employer
Contesting registered order
—Vacation of registration
—Failure to contest validity
Burden of proof
Defenses

xlvii



Texas PracticE GuibE Famiry Law

§ 12:560 Surrender for failure to support in Texas
§ 12:561 —Surrender for failure to support in another state

CHAPTER 13. MODIFICATION OF
CONSERVATORSHIP AND SUPPORT

I. GENERALLY

§ 13:1 Best interest of child

§ 13:2 —Court’s discretion

§13:3 Modification of conservatorship and support

§ 13:4  Where to file suit for modification; who may file

§ 13:5  Acquiring continuing, exclusive jurisdiction

§ 13:6 Modification pending appeal—Conflicting appellate
court opinions

§ 13:7 Notice

§13:8 —Allegations in petition

§ 13:9 Temporary orders—Interim attorney’s fees

§ 13:10 Application of Rules of Civil Procedure

§ 13:11  Frivolous suit for modification

§ 13:12 Transfer of modification suit

§ 13:13 —Transfer of pending suit

§ 13:14 —Transfer not mandatory

§ 13:15 Discretionary transfer

§ 13:16 Computation of residence

§ 13:17 When motion is timely

§ 13:18 Motion by other party

§ 13:19 Transfer without hearing

§ 13:20 Transfer—Affidavit opposing motion

§ 13:21 — —Notice of hearing
§ 13:22 Transfer after hearing—Affidavit opposing motion—
Evidence

§ 13:23 Interlocutory appeal

§ 13:24  Court rendering transfer order

§ 13:25  Appeal

§ 13:26  Effect of transfer

§ 13:27 Contractual agreement incorporated into court order

§ 13:28 Temporary orders in modification suit

§ 13:29 Motion for temporary order changing designation of
conservator who has exclusive right to designate
primary residence—Affidavit

§ 13:30  Filing motion to modify not an admission of material
and substantial change on another matter

§ 13:31  Uniform Child Custody Jurisdiction and Enforcement
Act

xlviii



TaBLE oF CONTENTS

§ 13:32  Appeal of final modification order
II. MODIFICATION OF CONSERVATORSHIP,
POSSESSION AND ACCESS

§ 13:33  Grounds for modification

§ 13:34 Evidence regarding new spouse

§ 13:35 Material and substantial change of circumstances

§ 13:36  Parental presumption

§ 13:37 —Parental presumption now applicable in
modification case

§ 13:38 Modification of exclusive right to designate primary
residence within one year of order

§ 13:39  Filing motion to modify not an admission to material
and substantial change regarding another matter

§ 13:40 Modification of exclusive right to designate primary
residence within one year of order—Contents of
affidavit

§ 13:41 Modification of exclusive right to determine primary
residence within one year of order—Hearing

§ 13:42 Increased expenses because of change of residence

§ 13:43 —Rebuttable Presumption against party who moves

§ 13:44 Modification of order on conviction of child abuse

§ 13:45 Filing motion to modify if no conviction occurred

§ 13:46  Modification of order on conviction of family violence

§ 13:47 —Filing motion to modify if no conviction occurred

§ 13:48 Modification of order based on death of conservator

§ 13:49 Modification using evidence before prior order

§ 13:50 Modification must conform to the pleadings

III. MODIFICATION OF CHILD SUPPORT

§ 13:51
§ 13:52
§ 13:53
§ 13:54
§ 13:55
§ 13:56
§ 13:57
§ 13:58
§ 13:59
§ 13:60

§ 13:61
§ 13:62
§ 13:63

Grounds for modification

Effective date for modification

Material and substantial change of circumstances
—Modification of lump-sum payments

Changes in net resources

Involuntary reduction in income

Evidence of financial condition

Imputed income

Child support guidelines

—Alternative method for computing support when
children are in more than one household

Parent’s testimony
Obligor’s earning potential
Joint conservatorship order

xlix



§ 13:64
§ 13:65
§ 13:66
§ 13:67
§ 13:68
§ 13:69
§ 13:70
§13:71
§13:72
§13:73
§13:74
§ 13:75
§ 13:76
§ 13:77
§13:78
§13:79
§ 13:80
§13:81
§13:82
§ 13:83
§13:84
§13:85
§ 13:86

§ 13:87

Texas PracticE GuibE Famiry Law

Incarceration as grounds for modification

Child support obligor’s release from prison

Effect of guidelines

—Order in conformance with guidelines

—Conformity to guidelines not mandatory

—Other relevant evidence

Voluntary payments in excess of order

Net resources of new spouse

—Needs of new spouse

Change in lifestyle

Change in physical possession

Termination of alimony

Increased age

Agreement

Percentage guidelines for multiple families

Assignment of child support right

Modification of another state’s order

Texas court jurisdiction under UIFSA

Jurisdiction over nonresident

When child and both parties reside in Texas

Support after child’s 18th birthday

—Support for disabled child after 18th birthday

— —Support for person having physical custody of
disabled child

Duty to support

CHAPTER 14. MISCELLANEOUS
PROVISIONS REGARDING CHILDREN

I. THE HAGUE CONVENTION

A.

§ 14:1
§ 14:2
§ 14:3
§ 14:4

B.

§ 14:5
§ 14:6
§ 14:7

C.

§ 14:8

GENERALLY

Purpose of the Hague Convention

Remedies under the Convention are not exclusive
Congressional findings

Countries ratified or acceded to the Convention

SCOPE OF THE HAGUE CONVENTION

Objectives
Application of the Hague Convention
—Children 16 or older

CENTRAL AUTHORITIES
Designation



TaBLE oF CONTENTS

§ 149 —U.S. Central Authority
§ 14:10 Cooperation of Central Authorities
§ 14:11  Jurisdiction

D. APPLICATION AND PROCEEDINGS

§ 14:12 Where petitioner may apply

§ 14:13 Contents of application

§ 14:14 Transmitting application

§ 14:15  Voluntary return of child

§ 14:16  Scope of review

§ 14:17 —Custody determination prohibited

§ 14:18 Expeditious hearings

§ 14:19 Evidence rules

§ 14:20 Costs and expenses

§ 14:21 —Discretionary award of attorney’s fees in other
countries

§ 14:22 —Award of attorney’s fees and expenses in U.S

E. RETURN OF CHILDREN

§ 14:23 Rights of custody

§ 14:24 Rights of access

§ 14:25 Proceeding commenced within one year

§ 14:26 —Petition

§ 14:27 Proceedings commenced after one year

§ 14:28 Proceedings stayed or dismissed

§ 14:29  Wrongful removal

§ 14:30 —When removal or retention is wrongful

§ 14:31 —Notice of law of habitual residence

§ 14:32  Application of Hague Convention—Habitual residence
§ 14:33 —Habitual residence not defined in Convention
§ 14:34 —Habitual residence in U.S. law

§ 14:35 —Focus on the child

§ 14:36  Presumption

F. EXCEPTIONS TO MANDATORY RETURN OF
CHILD

§ 14:37 Hague Convention

§ 14:38 Nonexercise of custody rights/acquiescence or consent
§ 14:39 “Grave risk” exception

§ 14:40 —More than ordinary risk

§ 14:41 —Establishing “grave” risk

§ 14:42  Child attains the age of 16

§ 14:43 Age and degree of maturity



§ 14:44

§ 14:45
§ 14:46

§ 14:47
§ 14:48

§ 14:49
§ 14:50

§ 14:51
§ 14:52

§ 14:53

§ 14:54
§ 14:55

Texas PracticE GuibE Famiry Law

—}Ilnlfgrmation regarding social background of the

chi

Mandatory return of the child within one year

—Mandatory return after one year, unless child
settled in new environment

Discretion of authority

Refusal of mandatory return

RIGHTS OF ACCESS

Application for rights
Cooperation of Central Authorities

PROCEDURE FOR RETURN OF CHILD

Contacting Central Authority
Information to be provided to the State Department

SAFEGUARDS TO PREVENT INTERNATIONAL
CHILD ABDUCTIONS

Abductions to countries not signatories to Hague
Convention

Effect of U.S. custody decree in foreign courts

Safeguards to include in custody order

II. REMOVAL OF DISABILITIES OF MINORITY

§ 14:56
§ 14:57
§ 14:58
§ 14:59
§ 14:60
§ 14:61

§ 14:62
§ 14:63
§ 14:64
§ 14:65
§ 14:66
§ 14:67
§ 14:68
§ 14:69

Minor defined

Petition to have disabilities of minority removed

—Suit in minor’s name

Requirements for petition

Verification

—Verification by guardian ad litem or amicus
attorney

Where to file petition

Amicus Attorney or Attorney ad Litem

Removal of disabilities

—Purposes for which disabilities are removed

Effect of general removal

—Education rights

Order of another state or nation

—Effect of filed order of another state

III. CONSENT TO MEDICAL TREATMENT

A.

§ 14:70

lii

PERSONS AUTHORIZED TO CONSENT TO
MEDICAL TREATMENT

Who may give consent



TaBLE oF CONTENTS

§ 14:71
§ 14:72
§ 14:73
§ 14:74
§ 14:75
§ 14:76
§ 14:77
§ 14:78

§ 14:79
§ 14:80

B.

§ 14:81
§ 14:82

C.

§ 14:83
§ 14:84
§ 14:85
§ 14:86
§ 14:87

D.

§ 14:88
§ 14:89
§ 14:90
§ 14:91

E.

§ 14:92
§ 14:93
§ 14:94
§ 14:95
§ 14:96
§ 14:97
§ 14:98
§ 14:99
§ 14:100
§ 14:101
§ 14:102

—Texas Youth Commission

—Consent for immunization

Limited immunity

Treating professional immunity

Consent by child

—Not subject to disaffirmance

—Additional consent not necessary

—Notice to parents, managing conservator or
guardian

—Liability for treatment of child

—Reliance on child’s written statement

CONSENT FORM

Requirements
Contents

CONSENT FOR COUNSELING

Child’s consent

Counseling without consent
Counseling prohibited by court order
Liability for damages

Compensation of professional

EXAMINATION OF CHILD BELIEVED TO BE
ABUSED OR NEGLECTED

Examination without consent

—X-rays, blood tests, photographs
—Professional liable for own negligence
—~Child over 16

CONSENT TO IMMUNIZATION

Guardian of child

Additional persons who may consent
Authorization not valid in certain situations
Texas Juvenile Justice Department
Provision of health information
—Family information

Informed consent

—Information to consenting person
—National Child Vaccine Injury Act
Presence of person giving consent
Health care provider liability

liii



Texas PracticE GuibE Famiry Law

§ 14:103 Liability for adverse reactions

IV. CIVIL AND CRIMINAL LIABILITIES
REGARDING CHILDREN

A. CIVIL LIABILITY FOR INTERFERENCE WITH
POSSESSORY INTEREST IN CHILD

§ 14:104 Person interfering with possession
§ 14:105 Violation of possessory right

§ 14:106 —Possessory right

§ 14:107 —Order

§ 14:108 —Child

§ 14:109 Person aiding or assisting with interference
§ 14:110 —Notice of order

§ 14:111  Venue of suit

§ 14:112  Rights and remedies

§ 14:113 Affirmative defense

§ 14:114 Damages

§ 14:115 —Exemplary damages

§ 14:116  Attorney’s fees may be recovered

B. CONTEMPT

§ 14:117 Enforcement of terms of agreement
§ 14:118 Violation of temporary order

§ 14:119  Support order

§ 14:120  Arrearages may not be reduced

§ 14:121 Other enforcement remedies

§ 14:122  Jurisdiction

§ 14:123 Violations stated

§ 14:124 —Void contempt order

§ 14:125  Jury trial

§ 14:126  Suspension of commitment

C. CRIMINAL PENALTIES

§ 14:127 Interference with child custody

§ 14:128 —Knowledge is essential

§ 14:129 —Specific command to obey

§ 14:130 —No double jeopardy

§ 14:131 Taking of child by person not awarded custody
§ 14:132 —Defense

§ 14:133 Noncustodial parent interference

§ 14:134  State jail felony

§ 14:135 Agreement to abduct from custody

liv



TaBLE oF CONTENTS

§ 14:136
§ 14:137
§ 14:138
§ 14:139
§ 14:140
§ 14:141
§ 14:142

§ 14:143
§ 14:144
§ 14:145
§ 14:146
§ 14:147
§ 14:148
§ 14:149
§ 14:150
§ 14:151
§ 14:152
§ 14:153
§ 14:154
§ 14:155
§ 14:156
§ 14:157

D.

§ 14:158
§ 14:159

E.

§ 14:160
§ 14:161

§ 14:162

F.

§ 14:163
§ 14:164
§ 14:165
§ 14:166
§ 14:167
§ 14:168
§ 14:169

Enticing a child

—Classification of crimes

Criminal nonsupport

—Child born out of wedlock

—Uncorroborated testimony

—Inability to provide support

—Prosecution under Penal Code effect on order
under Family Code

Harboring runaway child

—Actor related to child

—Actor provided proper notification within 24 hours

Violation of a protective order

—Definitions

—Knowledge is essential

—Contents of protective order

—Reconciliatory actions

—Arrest of person protected by an order

—Punishment

Sale or purchase of child

—Exceptions to the crime

Advertising for placement of a child

—Applicability to licensed child-placing agency

—Punishment

EXTRADITION FROM ANOTHER STATE

Extradition under UIFSA
—Location of individual

INVOKING FIFTH AMENDMENT—RIGHT
AGAINST SELF-INCRIMINATION

Applicability of Fifth Amendment

Failing to inform obligor of right not to incriminate
self

Miranda rights must be given

PRIVILEGED COMMUNICATIONS

Confidential communication privilege

—Testimony of spouse

—General rule of privilege

— —Confidential communication defined

— —Marriage may be ceremonial or common-law
— —Spouse or spouse’s guardian or representative
—Family Code Provision

v



§ 14:170

§ 14:171
§ 14:172
§ 14:173

§ 14:174
§ 14:175

§ 14:176
§ 14:177
§ 14:178
§ 14:179
§ 14:180
§ 14:181
§ 14:182

Texas PracticE GuibE Famiry Law

—Exceptions to confidential communication
privilege

Privilege not to testify in criminal cases

—Privilege applies to communications only

—Privilege waived if third parties informed of
communication

—Spouse may voluntarily testify

—Failure to call spouse of accused may be
commented on by counsel

—Who may claim privilege

—Nonhearsay evidence not precluded

— —Exceptions

— —Child need not be child of defendant

Testimony by marriage counselor

—Counselor not competent to testify

—Marriage counselor’s work products privileged

V. PARENTAL LIABILITY

§ 14:183
§ 14:184
§ 14:185
§ 14:186
§ 14:187
§ 14:188
§ 14:189
§ 14:190
§ 14:191
§ 14:192
§ 14:193
§ 14:194

Damage caused by child
—Willful and malicious conduct
—Damages to hotel

— —Occurrence defined

Venue

Minors liable for own torts
Child negligence standard
Parental implication necessary
Parent-child relationship
Parental knowledge

Premises liability theory
Adult child

VI. EMERGENCY PROVISIONS CONCERNING
CHILDREN

A. REPORT OF CHILD ABUSE

§ 14:195
§ 14:196
§ 14:197
§ 14:198
§ 14:199
§ 14:200
§ 14:201
§ 14:202
§ 14:203

Ivi

Reporting requirements
Definition of abuse

Requirement to report
—Professional time limit to report
—Duty may not be delegated
—Professional defined

No exceptions to requirement
Identity of person making report
Reporter’s belief



TaBLE oF CONTENTS

§ 14:204
§ 14:205
§ 14:206
§ 14:207
§ 14:208
§ 14:209
§ 14:210
§ 14:211
§ 14:212
§ 14:213
§ 14:214
§ 14:215
§ 14:216
§ 14:217
§ 14:218
§ 14:219
§ 14:220
§ 14:221
§ 14:222
§ 14:223

§ 14:224
§ 14:225
§ 14:226
§ 14:227

B.

§ 14:228
§ 14:229
§ 14:230
§ 14:231
§ 14:232
§ 14:233
§ 14:234
§ 14:235
§ 14:236
§ 14:237
§ 14:238
§ 14:239
§ 14:240
§ 14:241
§ 14:242
§ 14:243

Statutes not unconstitutional

Report made to appropriate agency

—Exception

Contents of report

Report forwarded to DFPS

—Notification of law enforcement agency

Report referred for investigation

—Exception

—Investigation by law enforcement agency

Failure to report

—Creation of tort

Immunity from liability

—Volunteer of DFPS

—False report of child abuse

False report of child abuse

—Effect of false report

—False report in SAPCR

—Reasonable attorney’s fees available

— —Defendant must request fees in writing

Confidentiality of reports and privileged
communications

—Disclosure of confidential information

—Additional disclosure by court

—Edited information

—Privileged communication not applicable

EMERGENCY PROCEDURES BY
GOVERNMENTAL AGENCY

Governmental agency may file SAPCR
—Primary concern

Venue

Immunity from civil liability

Delivery of child to law enforcement office
When suit filed

Possession of missing child

—Child delivered to DFPS

—DFPS time limit

—Placement in foster care

—Placement after time limit

DFPS may assume care of abandoned child
—Termination suit filed immediately
Petition regarding more than one child
Voluntary temporary relinquishment to DFPS
Petition to take possession of child

Ivii



Texas PracticE GuibE Famiry Law

§ 14:244  Perpetrator removed from child’s home
§ 14:245 —Temporary restraining order

§ 14:246 —Who must be served

§ 14:247 —Expiration of order

§ 14:248 —Conditions

§ 14:249 — —Failure to monitor residence
§ 14:250 —Removal of perpetrator

§ 14:251 — —Return to residence

§ 14:252  Contents of emergency order

§ 14:253 —Dangerous person in residence

§ 14:254 —Temporary order of protection

§ 14:255 —Expiration of order

§ 14:256 Child taken without court order

§ 14:257 SAPCR filed without delay

§ 14:258 When hearing held

§ 14:259 —Determining first working day

§ 14:260 —If court unavailable

§ 14:261 —Hearing not timely held

§ 14:262 —Orders necessary to protect child

§ 14:263 —Initial hearing

§ 14:264 Standard for decision at initial hearing
§ 14:265 —Factors considered

§ 14:266  State’s conduct frivolous

§ 14:267 Where child held

§ 14:268 Notice that child taken

§ 14:269 —When notice must be given

§ 14:270 —Contents of notice

§ 14:271 Notice waived by court order

§ 14:272 Temporary possession of a child in danger
§ 14:273 —DFPS retention period

§ 14:274 DFPS may get expedited hearing

§ 14:275 —Expedited appeal

§ 14:276 —Subsequent allegation of abuse

§ 14:277 Hearing

§ 14:278 —Determining the 14th day

§ 14:279 —Return of child

§ 14:280 —Child not returned home

§ 14:281 —Protective order mandatory

§ 14:282 —Return to home contrary to child’s welfare
§ 14:283 —Continuing danger determination

§ 14:284 —Notice of citation by publication

§ 14:285 —Child placement

§ 14:286  Waiver of requirement to return child
§ 14:287 —Findings for aggravated circumstances

Iviii



TaBLE oF CONTENTS

§ 14:288
§ 14:289
§ 14:290
§ 14:291
§ 14:292
§ 14:293
§ 14:294
§ 14:295

—Initial permanency hearing

Court with continuing, exclusive jurisdiction
Suit may be transferred

—Timely motion

—No transfer before final order

Validity of temporary order

Temporary order enforceable by contempt
Emergency possession of abandoned children

VII. CHANGE OF NAME OF CHILD

§ 14:296
§ 14:297
§ 14:298
§ 14:299
§ 14:300
§ 14:301
§ 14:302
§ 14:303
§ 14:304
§ 14:305
§ 14:306
§ 14:307
§ 14:308

VIII.

§ 14:309
§ 14:310
§ 14:311
§ 14:312
§ 14:313
§ 14:314

§ 14:315
§ 14:316
§ 14:317
§ 14:318
§ 14:319

Effect of name change

Father’s name taken from child
Unilateral name change

Who may request name change
Persons entitled to citation

Service

Requirements of petition
—Verification

—Child’s written consent

Name change in best interest of child
—Factors in determining best interest
—Sufficient reason

Order

CONTRACT RIGHTS AND EARNINGS OF
MINOR

Minor defined

Void contract

—Misrepresentation of age

—Sale of property is disaffirmance

—Minor’s contract is voidable at minor’s election

Ratification or repudiation applies to almost all
contracts of minor

Used car sale to minor

Services and earnings of child

—Parent appointed sole managing conservator

—Nonparent right to child’s earnings

—Public assistance eligibility determination

IX. ABORTION OF MINOR/PARENTAL
NOTIFICATION

A. NOTICE TO PARENTS

§ 14:320

Creation of law

lix



§ 14:321
§ 14:322

§ 14:323
§ 14:324
§ 14:325
§ 14:326
§ 14:327

B.

§ 14:328
§ 14:329
§ 14:330
§ 14:331
§ 14:332
§ 14:333
§ 14:334
§ 14:335
§ 14:336
§ 14:337
§ 14:338
§ 14:339
§ 14:340
§ 14:341
§ 14:342
§ 14:343
§ 14:344
§ 14:345
§ 14:346
§ 14:347
§ 14:348

C.

§ 14:349
§ 14:350
§ 14:351
§ 14:352
§ 14:353
§ 14:354
§ 14:355
§ 14:356
§ 14:357
§ 14:358

1x

Texas PracticE GuibE Famiry Law

Notice to parent, managing conservator or guardian

—Certification by physician to Texas Department of
Health

Actual notice cannot be given

Notice may be waived

Physician Affidavit

Criminal offense to violate notification statute

—Defense to prosecution

JUDICIAL APPROVAL

Generally

Venue for application

Contents of application

Guardian ad litem must be appointed
Attorney must be appointed

Hearing

Court’s ruling on application
—Extension of ruling

Precedence of proceedings

Legal standard for minor to consent to abortion
—Legal standard not met

Case Law History—In re Jane Doe 1
—In re Jane Doe 2

—In re Jane Doe 3

—In re Jane Doe 4

—In re Jane Doe 10

Anonymity of the minor protected

No filing fee or court costs

Nonsuit

No new application after determination
Attorney representing minor

APPEALS

Generally

Deadline for appellate ruling

—Extension for ruling

—PFailure to rule on appeal with required time
Ruling confidential

No filing fee or court costs

Availability of expedited confidential appeal
Affidavit of Physician

—Physician reliance on affidavit

Immunity of Guardian ad Litem
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§ 14:359  Exception to immunity

X. CHECKLISTS

§ 14:360  Checklist—Application for minor’s abortion without
parental notification

XI. FORMS

§ 14:361 Form—Authorization to consent to medical
treatment of a minor

§ 14:362 —Declaration Establishing the Habitual Residence
of the Child

§ 14:363 —Order Directing Return of Minor(s) to Country of
Habitual Residence

§ 14:364 —Petition for Access Under Article Twenty One of
the Convention

§ 14:365 —Order for Issuance of Warrant in Lieu of Writ of
Habeas Corpus

§ 14:366 —Petition for removal of disabilities of minor

§ 14:367 —Consent by child to medical, dental, psychological
or surgical care

CHAPTER 15. PROTECTIVE AND
EMERGENCY ORDERS

I. PROTECTIVE ORDERS
A. GENERAL PROVISIONS

§ 15:1 Protective order for family violence
§ 15:2 —Court defined

§ 15:3 Fee for application

§ 154 Fee for other services

§ 15:5 —Fees paid by party that committed violence
§ 15:6 —Fees in agreed protective orders

§ 15:7 —PFailure to pay fees

§ 15:8 —Due date for payment of costs

§ 15:9 Attorney’s fees

§ 15:10 —Income and ability to pay
§ 15:11 —Fees to private attorney

§ 15:12 —Prosecuting fees

§ 15:13 —Fees for DPRS attorney

§ 15:14 Filing applications

§ 15:15 —Notice to law enforcement
§ 15:16 —Filing procedure
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§ 15:17 Prosecuting attorney may represent DPRS
§ 15:18 Relief is cumulative

§ 15:19 Final appealable order

§ 15:20 Court enforcement

§ 15:21 Use of digitized signature

B. APPLYING FOR PROTECTIVE ORDER

§ 15:22  Application for protective order

§ 15:23 Persons who may file application

§ 15:24 —Family defined

§ 15:25 —Household defined

§ 15:26 —Dating violence defined

§ 15:27 —Dating relationship defined

§ 15:28 —Prosecuting attorney or DPRS

§ 15:29 — —Alleged victim is applicant

§ 15:30 Venue

§ 15:31 Form and content of application

§ 15:32  Application filed during divorce or SAPCR

§ 15:33  Application filed after divorce

§ 15:34  Application for protective order for a child

§ 15:35 Application filed after prior protective order expired

§ 15:36 —Procedures for original order apply

§ 15:37 Application filed before expiration of prior protective
order

§ 15:38 —Procedures for original order apply

§ 15:39 Temporary ex parte orders

§ 15:40 When to file answer

§ 15:41 —Answer not required

§ 15:42 Respondent application for protective order

§ 15:43 Notice of application for protective order

§ 15:44 —Notice requirements

§ 15:45 —Issuance of notice of application

§ 15:46 — —Separate notice of application

C. SERVICE OF NOTICE

§ 15:47 Respondent entitled to notice

§ 15:48 —Applicant must furnish copies
§ 15:49 —Service

§ 15:50 — —Service by publication

§ 15:51 Temporary ex parte order

§ 15:52  Application filed in divorce

II. TEMPORARY EX PARTE ORDERS
§ 15:563 Ex parte order
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§ 15:54 —Purpose of order

§ 15:565 —Valid for 20 days

§ 15:56 —Order may be extended

§ 15:57 —Enforcement

§ 15:58 Contents of application

§ 15:59 Bond requirement

§ 15:60 Motion to vacate

§ 15:61 —Date for hearing

§ 15:62  Order prevails over other orders
§ 15:63 Exclusion from residence

§ 15:64 —Findings required

§ 15:65 Standard temporary ex parte order form
§ 15:66  Written order sent to police

III. HEARING

§ 15:67 Hearing date set

§ 15:68 —Timely hearing

§ 15:69 —Delay for consolidation

§ 15:70 —No delay for discovery

§ 15:71 —No right to jury trial

§ 15:72 District court hearing date
§ 15:73 —Request for extended time
§ 15:74 Respondent not served

§ 15:75 —Date for rescheduled hearing
§ 15:76 Insufficient notice

§ 15:77 —Additional service

§ 15:78 Legislative continuance

IV. ISSUANCE OF PROTECTIVE ORDER
A. FINDINGS AND ORDERS

§ 15:79 Entitlement to protective order

§ 15:80 Issuance of protective order—Presumption
§ 15:81 Family violence defined

§ 15:82 —No requirement for physical violence

§ 15:83 —Household defined

§ 15:84 —Member of household defined

§ 15:85 No time requirement for violence

§ 15:86 Order issued against offender

§ 15:87 —Apply to both parties

§ 15:88 —Finding of family violence

§ 15:89 — —Exception for violation of expired protective
order

§ 15:90 Separate orders required
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B.
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§ 15:110
§ 15:111
§ 15:112
§ 15:113
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§ 15:116
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§ 15:119
§ 15:120
§ 15:121

D.

§ 15:122
§ 15:123
§ 15:124
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—Respondent and applicant must receive copy
—One order insufficient

Standard protective order form

Protective order in divorce proceedings

Agreed protective orders

—Respondent may agree

—Protective order must be rendered
—Contract status

—Expiration of agreed order

Default order

Exclusion of addresses and telephone numbers
—Information may be stricken

Term of validity

Final appealable order

CONTENT OF PROTECTIVE ORDER APPLYING
TO ANY PARTY

Prohibitions

Exclusive possession of residence
Possession or access to a child
Payment of support

Use and possession of property

REQUIREMENTS OF ORDER APPLYING TO
PERSON WHO COMMITTED FAMILY
VIOLENCE

Content of order

—Verified affidavit of compliance

— —Verified affidavit of completion
—Statement of completion required
—Noncompliance with affidavit requirements
—Notice of filing requirements

Prohibitions in protective order
—Prohibition must be specific

— —Confidential information

License to carry handgun

Separation of Wireless Telephone Service Account
Title to real property

PROTECTIVE ORDER’S EFFECTIVENESS

Duration of protective order
Not to exceed two years—Request for expiration
—Confinement in jail on date of expiration of order
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§ 15:125 Update of law enforcement system

E. WARNINGS IN PROTECTIVE ORDERS

§ 15:126  Warnings prominently displayed
§ 15:127  Act constituting domestic violence
§ 15:128 Warning on protective order

F. DELIVERY OF PROTECTIVE ORDER AND

NOTIFICATION
§ 15:129  Delivery to respondent
§ 15:130 —Service in open court

§ 15:131 —Certified copy of order to applicant

§ 15:132 —Applicant not in court

§ 15:133 Notice given orally

§ 15:134 Knowledge is essential

§ 15:135 —Sufficient notice

§ 15:136  Respondent not at hearing

§ 15:137 Delivery of protective order to other persons

§ 15:138 Information to law enforcement—Law enforcement’s
duties

§ 15:139  Order to child’s school

§ 15:140 Notification if order vacated

§ 15:141 Information provided by applicant

§ 15:142  License to carry concealed handgun

§ 15:143 Transmittal of order

G. RELATIONSHIP BETWEEN PROTECTIVE
ORDER AND SUIT FOR DIVORCE AND SAPCR

§ 15:144 No dismissal or delay of protective order based on
divorce or SAPCR suit

§ 15:145  Jurisdiction if SAPCR pending

§ 15:146 —Applicant shall inform clerk of pending litigation

§ 15:147 Protective order from another court

§ 15:148 Protective order sought after final order issued

§ 15:149 Protective order entered before filing of other suit

§ 15:150 Protective order entered after final order in other
suit

§ 15:1561 —Transfer procedure

§ 15:152 —Fees paid by movant

§ 15:153 Modification of transferred order

H. MAGISTRATE’S PROTECTIVE ORDER OR
“EMERGENCY” PROTECTIVE ORDER

§ 15:154 Magistrate’s Order for Emergency Protection
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§ 15:155 Content of magistrate’s protective order
§ 15:156  Effectiveness and enforceability

§ 15:157 Order effective immediately

§ 15:158 Order sent to law enforcement

§ 15:159  Conflicting Orders

§ 15:160 Modifications of Magistrate’s Order

§ 15:161 Violations of Magistrate’s Order

§ 15:162 Chapter 7B Protective Orders—Procedure
§ 15:163 —Venue

§ 15:164 —Applicants

§ 15:165 —Duration

§ 15:166 —Grounds

§ 15:167 — —Human Trafficking
§ 15:168 — —Sexual Assault
§ 15:169 — —Stalking

§ 15:170 Chapter 7B protective orders—Conditions specified
by protective order
§ 15:171 —Required findings

I. EFFECT OF DOMESTIC VIOLENCE ON
CUSTODY ORDERS

§ 15:172 Evidence of violence

§ 15:173 Joint managing conservators

§ 15:174 Possession orders

§ 15:175 Possession orders if family violence

§ 15:176  Rebuttable presumption against unsupervised
visitation with a perpetrator of abuse

V. LAW ENFORCEMENT DUTIES RELATING TO
PROTECTIVE ORDERS

§ 15:177 Police must establish procedures

§ 15:178 —Police computer records

§ 15:179 — —Removal of information when order dismissed
§ 15:180 Information provided to arms dealers

§ 15:181 —Sale of firearm prohibited

§ 15:182 Temporary order excluding respondent from
residence

§ 15:183  Final protective order excluding respondent from
residence

§ 15:184 Protective orders from other jurisdictions

VI. MODIFICATION OF PROTECTIVE ORDERS
§ 15:185 Protective order may be modified
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§ 15:186 Order cannot be extended

§ 15:187 Notification of modification

§ 15:188 Change of address or telephone number
§ 15:189 —Change delivered to respondent

§ 15:190 —Modification does not affect validity

VII. REPORTING FAMILY VIOLENCE

§ 15:191 Family violence defined

§ 15:192 Medical professional defined
§ 15:193 Reporting encouraged

§ 15:194 Medical professional’s duties
§ 15:195 Duty to report child abuse

§ 15:196 Immunity from civil liability
§ 15:197 Bad faith reporting

VIII. VIOLATING A PROTECTIVE ORDER

§ 15:198 Violation of a protective order

§ 15:199 —Definitions

§ 15:200 Conduct that violates protective order
§ 15:201 —Knowledge is essential

§ 15:202 — —Presence at hearing constitutes sufficient notice

§ 15:203 —Location and minimum distance

§ 15:204 —Order allowing pick up of child

§ 15:205 —Reconciliatory actions

§ 15:206 —Arrest of person protected by order
§ 15:207 —Punishment

CHAPTER 16. TORTS
I. GENERALLY

§ 16:1 Doctrine of interspousal immunity

§ 16:2 —Doctrine abolished

§ 16:3 — —Willful and intentional torts

§ 16:4 — —Any cause of action

§ 16:5 Tort of intentional infliction of emotional distress
§ 16:6  Double recovery not allowed

§ 16:7 Personal injuries are separate property

II. BREACH OF FIDUCIARY DUTY

A. FIDUCIARY DUTIES OWED BETWEEN
SPOUSES

§ 16:8 Fiduciary duty between spouses
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Ixviii

Texas PracticE GuibE Famiry Law

—Good faith and fair dealing
—Confidential relationship
—“Fraud on the community”

MANAGEMENT OF PROPERTY

Management and control of joint community property
—Transfer of joint community property

Separate property and special community property
—Transfer of special community property
Management rights

Presumption of constructive fraud

ACTUAL FRAUD

Definition

—Intent to harm

Elements for proof of actual fraud
—Misrepresentation

Burden of proof

Suits between spouses regarding separate estates
Third parties jointly and severally liable

CONSTRUCTIVE FRAUD

Constructive fraud

—Based on fiduciary duty

Intent to deceive not required

Disposal of other spouse’s interest in community
property

—Presumption of constructive fraud

Burden of proof

Moderate gifts to third parties

—Capricious or excessive gifts

Missing or unaccounted for property

Factors considered by court

Cases involving constructive fraud

—Change of life insurance beneficiaries

—Gifts outside the community

—Waste

—Gifts outside the community—Gifts to paramours

—Management of community property
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§ 16:41

§ 16:42
§ 16:43

§ 16:44
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§ 16:46
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§ 16:49
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§ 16:51
§ 16:52
§ 16:53
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§ 16:57
§ 16:58
§ 16:59

§ 16:60
§ 16:61

§ 16:62
§ 16:63
§ 16:64
§ 16:65

§ 16:66
§ 16:67

SCHLUETER V. SCHLUETER—NO
INDEPENDENT CAUSE OF ACTION BETWEEN
SPOUSES FOR DAMAGES TO THE
COMMUNITY ESTATE

No separate tort cause of action for fraud on the
community

—“Just and right” property division

— —Division of marital estate in “just and right”
manner

“Fraud on the community” damages
—Fraud on the community not abolished
Actual fraud regarding separate estates
Personal injury tort claims

Money judgment is available

—Money judgment for fraud on the community
—Amount of money judgment

—Waste of community assets considered
—No punitive damages allowed

Vickery v. Vickery

—dJury award upheld

—Dissent’s view

Reconstituted estate for fraud on the community—
General

Reconstituted estate—Definition
—Remedies
—Pleadings

INCEPTION AND DURATION OF FIDUCIARY
DUTY

Fiduciary duty before marriage

Fiduciary duty before and after marriage—Prenuptial
and Postnuptial agreements

Duration of fiduciary duty

—PFiduciary duty terminates on divorce
—Fiduciary duty did not expire on divorce
—Fiduciary duty ends during contested proceeding

STATUTE OF LIMITATIONS FOR BREACH OF
FIDUCIARY DUTY

Statute of limitations
Commencement of statute of limitations
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CLAIMS AND REMEDIES FOR BREACH OF
FIDUCIARY DUTY AGAINST THIRD PARTIES

Claims against third parties

Third party who knowingly participates in breach of
fiduciary duty may be liable

—Conveyance of community as legal

Proof required

—Intent to defraud known

Constructive trust

Tort damages to separate estate

Money judgments against third parties

REMEDIES AVAILABLE FOR FRAUDULENT
CONDUCT

Disproportionate division of community estates

—Recovery by injured spouse

Money judgment is viable remedy

—Amount of money judgment

—Owelty can equalize awards

—Evidence should be presented

Reconstituted Estate for actual or constructive fraud
on the community estate

Reconstituted estate—Calculations and relief

Constructive trust remedy available

—Express agreement

—Flexibility

—Confidential relationship

—Proof

—Examples of constructive trust

Resulting trusts

—When resulting trust arises

— —Relationship of parties

— —Resulting trust not applicable

— —Burden of proof

—Proof of actual or constructive fraud

Texas Uniform Fraudulent Transfer Act

—Creditor defined

—Transfer is fraudulent if elements met

—Transfer fraudulent as to a creditor

—Burden of proof

—Remedies

Election of remedies

Punitive damages
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III. INTENTIONAL INFLICTION OF EMOTIONAL

DISTRESS
§ 16:104 Elements
§ 16:105 Extreme and outrageous conduct
§ 16:106 —Facts of case considered
§ 16:107 —Pleadings must state a claim
§ 16:108 —Insensitive, rude behavior
§ 16:109 —No expert testimony
§ 16:110 —Question of law
§ 16:111 Intent is not paramount
§ 16:112 Emotional distress must be severe
§ 16:113 —Highly unpleasant mental reactions
§ 16:114 —Burden of proof
§ 16:115  Proof of physical injury

§ 16:116
§ 16:117
§ 16:118

Negligent infliction of emotional distress
Duty owed
Damages recoverable

IV. CONVERSION

§ 16:119
§ 16:120
§ 16:121
§ 16:122
§ 16:123

Defined

Elements of conversion
—Intent

Damages

Affirmative defenses

V. INVASION OF PRIVACY

§ 16:124
§ 16:125
§ 16:126
§ 16:127
§ 16:128
§ 16:129
§ 16:130
§ 16:131
§ 16:132

Invasion of privacy

—Constitutional Protection

—Elements of Invasion of Privacy

—Publicity Not Required

—Tort Applicable to Spouses

Public disclosure of private facts

—Elements of public disclosure of private facts
— —Facts matter of public record

False light invasion of privacy

VI. ASSAULT AND BATTERY

§ 16:133
§ 16:134
§ 16:135
§ 16:136
§ 16:137

Definition

Elements of assault
—Completion of offense
Actual damages

Future damages
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Mental suffering

Lost wages

Exemplary damages
—Provocation is mitigating factor
Victim’s conduct

Defenses

—Consent

—Implied consent
—Self-defense

— —Verbal provocation

— — —Mitigation of damages
— —Question of fact
—Defense of another

Statute of limitations

VII. WIRETAPPING

§ 16:152
§ 16:153
§ 16:154
§ 16:155
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§ 16:157
§ 16:158
§ 16:159
§ 16:160
§ 16:161
§16:162
§ 16:163
§ 16:164
§ 16:165
§ 16:166
§ 16:167
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VIII.
§ 16:169

General rule

State statutory provisions

Civil cause of action
—Interception authorized by United States Code
—Communication defined
—Interception defined

Federal wiretap statute
Wiretaps between spouses
Consent by one party

Statute of limitations

Violation is a crime

Remedies

—Punitive damages

Illegally obtained conversations
Video surveillance

—Possible causes of action
Ethical considerations

CONSPIRACY

Civil conspiracy

IX. DEFAMATION

A. LIBEL
§ 16:170 Libel defined
§ 16:171 Elements of defamation
§ 16:172 Question of law
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§ 16:173
§ 16:174

B.

§ 16:175
§ 16:176
§ 16:177
§ 16:178
§ 16:179
§ 16:180
§ 16:181
§16:182
§ 16:183

Truth as a defense
Words may become actionable

SLANDER

Defined

Remark must be published

Defamatory meaning is question of law

Truth is a defense

Elements of slander per se

—Proof of damages

—Adultery not slander per se

—Accusation of child abuse is defamatory per se
—Loathsome disease

X. SPOLIATION OF EVIDENCE

§ 16:184 Spoliation defined

§ 16:185 No independent cause of action

§ 16:186 Remedies available

§ 16:187 Texas Supreme Court spoliation case—Trial court to

make finding

§ 16:188 —Elements for a spoliation finding

§ 16:189 —Spoliation remedies

§ 16:190 —Spoliation instruction as a remedy

§ 16:191 —Admission of spoliation evidence at trial

XI. NEGLIGENT INTERFERENCE WITH FAMILY
RELATIONS

§ 16:192 No cause of action

XII. INTERFERENCE WITH CHILD CUSTODY

§ 16:193
§ 16:194
§ 16:195
§ 16:196
§ 16:197
§ 16:198
§ 16:199
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§ 16:201
§ 16:202
§ 16:203
§ 16:204

Interference with possession of child
Violation of possessory right
—Possessory right

—Order

Person aiding or assisting with interference
—Notice

Venue of suit

Rights and remedies

Affirmative defense

Damages

—Exemplary damages

—attorney’s fees
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XIII. TORTIOUS INTERFERENCE WITH BUSINESS
RELATIONSHIP

§ 16:205 Interference with another’s contract
§ 16:206 Elements

§ 16:207 Damages

§ 16:208 —Determination of damages

§ 16:209 —Prejudgment interest

§ 16:210 —Exemplary damages

XIV. TORTIOUS INTERFERENCE WITH EXISTING
CONTRACT

§ 16:211 Tortious interference with a contract
§ 16:212 Elements

§ 16:213 —Affirmative defense

§ 16:214 —Punitive damages

XV. JOINDER OF TORT ACTION WITH DIVORCE/
RES JUDICATA

§ 16:215 Joinder of tort causes of action

§ 16:216 Tort claim may be severed

§ 16:217 Personal injury claims

§ 16:218 —Res judication prevents relitigation of claims
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