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§ 27:34 — — —Treatments to be stopped or withheld

§ 27:35 — — —Autopsies

§ 27:36 — — —Special provisions to address individual
beliefs

§ 27:37 — — —HIPAA

§ 27:38 —Palliative care

§ 27:39 — —Definition

§ 27:40 — —Guardians—Palliative care decisions

§ 27:41 — — —Anatomical gifts

§ 27:42 —When health care provider may disregard patient’s
directives

§ 27:43 Hospice care

§ 27:44 —Hospice criteria

§ 27:45 —Hospice services

C. HEALTH CARE SURROGATES

§ 27:46 Health care surrogate

§ 27:47 —Execution

§ 27:48 —Publication

§ 27:49 —Capacity

§ 27:50 —Authority of the surrogate

§ 27:51 — —Certain authority must be expressly stated

§ 27:52 —Authority when principal’s wishes are unknown

§ 27:53 —Who may be proxy

D. DO NOT RESUSCITATE ORDERS

§ 27:54 Do Not Resuscitate Orders (DNROs)

§ 27:55 —DNRO form

§ 27:56 — —Provisions

§ 27:57 — —Signatures

§ 27:58 — —Bracelet

§ 27:59 — —EMS procedures

E. ANATOMICAL GIFTS

§ 27:60 Anatomical gifts

§ 27:61 —Donors

§ 27:62 — —Persons other than the decedent

§ 27:63 — — —Bar to gift

§ 27:64 — —Medical examination required

§ 27:65 —Donees

§ 27:66 — —Discrimination

§ 27:67 — —Refusing the gift

TABLE OF CONTENTS

cix



§ 27:68 —Declaration of gift

§ 27:69 — —Form of declaration

§ 27:70 — — —Specific donee; attending physician

§ 27:71 — —Delivery

§ 27:72 — —Revocation or amendment

§ 27:73 —Harvesting

§ 27:74 — —Time of death

§ 27:75 — —Testing

§ 27:76 — —Expense

§ 27:77 — —Embalming a body gifted for scientific purposes

§ 27:78 — —Custody of parts of body that are not gifted

§ 27:79 —Donations of eyes and corneas

§ 27:80 — —Harvested by medical examiners (coroners)

§ 27:81 — —Harvested by funeral directors

F. ASSISTED SUICIDE

§ 27:82 Prohibition

§ 27:83 —Assisted suicide and euthanasia distinguished

§ 27:84 —What other jurisdictions are doing

§ 27:85 Recent case law

§ 27:86 —Federal cases

§ 27:87 —Florida case

§ 27:88 —Present status

§ 27:89 —Prospects of legislation

G. FORMS

§ 27:90 Form for expedited judicial intervention

§ 27:91 Combined living will and health care surrogate/power
of attorney form

§ 27:92 Form of do not resuscitate order

§ 27:93 Suggested anatomical gift declaration form

§ 27:94 Halachic health care advance directives

§ 27:95 Health care advance directives for Christian Science
practitioners

§ 27:96 Health care advance directives with living will,
health care surrogate designation, and durable
power of attorney

§ 27:97 Health care advance directive including health care
surrogate designation, and durable power of
attorney for health care in accordance with Jewish
Orthodox law

FLORIDA ELDER LAW

cx



CHAPTER 28. GUARDIANSHIP

A. INTRODUCTION

§ 28:1 Purpose

§ 28:2 Governing law

§ 28:3 Jurisdiction and venue

§ 28:4 Forms, in general

§ 28:5 Definitions

§ 28:6 —Alleged Incapacitated Person (AIP)

§ 28:7 —General magistrates

§ 28:8 —Guardian

§ 28:9 — —Limited guardian

§ 28:10 — —Plenary guardian

§ 28:11 —Ward

§ 28:12 Guardianship ethics

§ 28:13 —When guardianship is necessary

§ 28:14 Guardianship necessary—Danger to self

§ 28:15 —Financial danger

§ 28:16 —Wrongful fiduciaries or caregivers

§ 28:17 Ethics—Effect of guardianship on the ward

§ 28:18 —Impact on family

§ 28:19 —Attorney-client conflicts

§ 28:20 —Enrichment of heir

§ 28:21 —Guardian’s motives

§ 28:22 —Attorney supervision over guardian’s acts

B. ALTERNATIVES TO GUARDIANSHIP

§ 28:23 Weighing the alternatives to guardianship

§ 28:24 Alternatives—Living trusts

§ 28:25 —Supported Decisionmaking Agreement

§ 28:26 —Powers of attorney

§ 28:27 —Joint accounts

§ 28:28 —Health care surrogate

§ 28:29 —Geriatric care management

§ 28:30 —Intercession by family or friend

§ 28:31 —Representative payee

§ 28:32 —Community resources

C. TYPES OF GUARDIANSHIPS

§ 28:33 Several types of guardians

§ 28:34 Representation by attorney

§ 28:35 Non-Elder Law guardianships

§ 28:36 Types of guardians—Natural guardians

TABLE OF CONTENTS

cxi



§ 28:37 —Guardian ad litems for minors

§ 28:38 Guardians of minors

§ 28:39 Resident guardian

§ 28:40 Guardianships for physically and/or mentally
incapacitated persons

§ 28:41 —Least restrictive alternative

§ 28:42 —When necessary

§ 28:43 If guardianship is necessary—Voluntary guardianship

§ 28:44 —Rights removed

§ 28:45 —Emergency

§ 28:46 Guardian of the person/guardian of the property

§ 28:47 Emergency temporary guardianship (ETG)

§ 28:48 —Requirement of imminent danger

§ 28:49 —Timing

§ 28:50 —Notice

§ 28:51 —Duration of authority

§ 28:52 Voluntary guardianship

§ 28:53 —Requirement of competence

§ 28:54 —Scope of authority

§ 28:55 —Duration of authority

§ 28:56 Plenary guardianship

§ 28:57 Limited guardianship

§ 28:58 Standby guardianship

§ 28:59 Preneed guardian

§ 28:60 —Formalities of execution

§ 28:61 —Recording the declaration

§ 28:62 —Effect of declaration

§ 28:63 —Appointment and assumption of duties

§ 28:64 Veteran’s guardianship

D. EFFECT OF AN ADJUDICATION OF
INCAPACITY ON AN INDIVIDUAL’S RIGHTS

§ 28:65 The nature of incapacity

§ 28:66 Incapacity—Removable rights

§ 28:67 —Delegable rights

§ 28:68 — —Advance directives for health care

§ 28:69 —Retained rights

E. BEGINNING A GUARDIANSHIP CASE

§ 28:70 The usual start of a guardianship case

§ 28:71 Court-appointed attorney

§ 28:72 Existing client

§ 28:73 Persons in contact with elder

FLORIDA ELDER LAW

cxii



§ 28:74 The initial interview

F. SELECTION AND QUALIFICATIONS OF A
GUARDIAN

§ 28:75 Overall goal in the selection of a guardian

§ 28:76 Statutory qualifications and considerations

§ 28:77 Persons who may be appointed guardians

§ 28:78 Institutional guardians

§ 28:79 Educational requirements

§ 28:80 Background requirements

§ 28:81 Guardian—Disqualifications

§ 28:82 — —Status disqualifications

§ 28:83 — —Conflicts of interest

§ 28:84 Public guardian

§ 28:85 —Qualification to have public guardian appointed

§ 28:86 —Costs

§ 28:87 Guardian selection

§ 28:88 —Local guardian preferred

§ 28:89 —Cost

§ 28:90 —Relationship with attorney

§ 28:91 —Amateurs

§ 28:92 Professional guardians

§ 28:93 —Bond requirement

§ 28:94 —Disadvantages

§ 28:95 Multiple guardians

G. PROCEDURE

§ 28:96 Filing the initial pleadings

§ 28:97 —Petition to determine incapacity

§ 28:98 —Plenary or limited

§ 28:99 Petition to determine incapacity—Persons with
knowledge

§ 28:100 —Factual circumstances

§ 28:101 Order determining incapacity

§ 28:102 Petition for appointment of guardian

§ 28:103 —Property

§ 28:104 —Reasons for a particular guardian

§ 28:105 When to file the petition for the appointment of a
guardian

§ 28:106 Order appointing the guardian

§ 28:107 Letters of guardianship

§ 28:108 Petition for appointment of emergency temporary
guardian

§ 28:109 Order appointing an emergency temporary guardian

TABLE OF CONTENTS

cxiii



§ 28:110 Application for appointment as guardian

§ 28:111 Guardian’s oath

§ 28:112 Bond of guardian

§ 28:113 Filing the initial pleadings—Notice

§ 28:114 Notice—Content

§ 28:115 —Other service

§ 28:116 —Notice in voluntary guardianships

§ 28:117 —Notice in emergency temporary guardianships

§ 28:118 —Constructive service

§ 28:119 Petition for voluntary guardianship

§ 28:120 —Certificate of licensed physician

H. ATTORNEY’S ROLE

§ 28:121 The appointment and role of attorney for the alleged
incapacitated person

§ 28:122 Court-appointed attorney—Duties

§ 28:123 —Duration of representation

§ 28:124 Examining committee

§ 28:125 —Evidentiary significance

§ 28:126 —Composition

§ 28:127 —Duty

§ 28:128 —Written report

§ 28:129 — —Content

§ 28:130 —Attorney contact with committee members

§ 28:131 Live testimony of examining committee

§ 28:132 No guardianship if examining committee does not
find incapacity

I. INCAPACITY HEARING

§ 28:133 Incapacity hearing

§ 28:134 —Attendance

§ 28:135 —Timing and length of hearing

§ 28:136 —Burden of proof and conduct of hearing

§ 28:137 —Informal proceeding

§ 28:138 —Petitioner’s attorney’s presentation

§ 28:139 —Court-appointed attorney’s presentation

§ 28:140 —Court’s role

§ 28:141 The contested incapacity hearing

§ 28:142 Advance notice of contest

§ 28:143 Who can contest

§ 28:144 Use of experts

§ 28:145 —Examining committee

§ 28:146 —Other experts

§ 28:147 Disclosure of experts

FLORIDA ELDER LAW

cxiv



§ 28:148 Appointment of guardian hearing

§ 28:149 —Uncontested appointments

§ 28:150 —Contested appointments

§ 28:151 —Contesting but not proposing new guardian

§ 28:152 — —Evidence

§ 28:153 — —Point of hearing

§ 28:154 — —Resolution

§ 28:155 —Contesting and proposing new guardian

§ 28:156 — —Professional

§ 28:157 — —Choice between guardians

§ 28:158 —Attorney’s fees on petition that is denied

J. GUARDIANSHIP ADMINISTRATION

§ 28:159 Administration of the ward’s affairs and reporting to
the court

§ 28:160 Plans and reports

§ 28:161 —Initial guardianship report

§ 28:162 Initial guardianship plan

§ 28:163 —Annual information

§ 28:164 —Content

§ 28:165 Verified inventory

§ 28:166 —Records retention

§ 28:167 Annual guardianship report

§ 28:168 Annual guardianship plan

§ 28:169 Annual accounting

§ 28:170 Inventory of safety deposit boxes

§ 28:171 Designating a depository for the ward’s assets

§ 28:172 —Bond or designated depository

§ 28:173 Prudent investor rule

§ 28:174 Delegation of investment functions

§ 28:175 Designating a depository for the ward’s assets—
Eligible depositories

§ 28:176 —Depository fees

§ 28:177 —Filing requirements

§ 28:178 —No penalty for early withdrawal of certificate
accounts

§ 28:179 Payments of ward’s expenses

§ 28:180 —Regular expenses

§ 28:181 —Unanticipated or irregular expenses of the ward

§ 28:182 —Support of ward’s dependents

§ 28:183 —Use of assets held jointly with a spouse or another
person

§ 28:184 —Expenses and profits from real estate

§ 28:185 —Profits from intangible property

TABLE OF CONTENTS

cxv



§ 28:186 —Alienation of joint spousal assets

§ 28:187 —Joint bank accounts

§ 28:188 —Withdrawal of funds by co-owner

§ 28:189 —Withdrawal of funds by guardian

§ 28:190 Requesting authorization to act

§ 28:191 Authorization to act—Contracts

§ 28:192 —Ward as fiduciary or donee of a power

§ 28:193 —Repairs to buildings

§ 28:194 —Selling, mortgaging, or leasing

§ 28:195 —Use of joint assets

§ 28:196 —Purchasing real estate

§ 28:197 —Defending or bringing lawsuits

§ 28:198 —Settlement of claims

§ 28:199 —Insurance claims

§ 28:200 —Funeral expenses

§ 28:201 —Estate planning

§ 28:202 —Change of ward’s residence

§ 28:203 —Delegation of investment authority

§ 28:204 —Medicaid planning

§ 28:205 — —Qualified income trust

§ 28:206 — —After acquired assets

§ 28:207 — —Special needs trust

§ 28:208 —Payments to spouse

§ 28:209 Restriction on guardian’s personal liability

K. TERMINATION OF GUARDIANSHIP

§ 28:210 Circumstances that will end the guardianship

§ 28:211 End of guardianship—Restoration to capacity

§ 28:212 — —Suggestion of capacity

§ 28:213 — —Medical examination

§ 28:214 —Restoration hearing

§ 28:215 — —Evidence

§ 28:216 — —Rights of ward

§ 28:217 —Order of restoration

§ 28:218 —New guardianship report

§ 28:219 —Resignation of guardian and appointment of
successor

§ 28:220 — —Pleadings

§ 28:221 — — —Resignation of guardian

§ 28:222 —Resignation and new appointment—Pleadings—
Petition for discharge

§ 28:223 — —Final report

§ 28:224 — —Notice and service

§ 28:225 — —Objections

FLORIDA ELDER LAW

cxvi



§ 28:226 — —Waiver

§ 28:227 — —Petition and order for appointment of successor
guardian

§ 28:228 — — —Receipt of successor guardian

§ 28:229 —Resignation of guardian and appointment of
successor—Discharge of guardian

§ 28:230 —Removal of guardian

§ 28:231 —Reasons for removal

§ 28:232 —Accounting and surrender of property

§ 28:233 —Ward’s change of domicile

§ 28:234 —Discharge when ward is missing

§ 28:235 —Discharge upon exhaustion of ward’s funds

§ 28:236 —Discharge upon death of ward

§ 28:237 —Discharge of guardian named as personal
representative

§ 28:238 —Disposition of unclaimed funds held by guardian—
Probate proceeding

§ 28:239 — —Deposit of unclaimed funds

§ 28:240 —Deposit of unclaimed funds—Posting or
publication

§ 28:241 — —Deposit with state treasurer

§ 28:242 —Claiming funds on deposit

§ 28:243 —Guardian’s retention of funds to pay costs

L. ATTORNEY AND GUARDIAN FEES

§ 28:244 Careful recordkeeping

§ 28:245 Procedure for payment

§ 28:246 Time for payment

§ 28:247 —What is a reasonable fee

§ 28:248 Fees—Statutory criteria

§ 28:249 —Time and labor involved

§ 28:250 —Novelty and difficulty

§ 28:251 —Preclusion of other employment

§ 28:252 —Customary fee

§ 28:253 —Nature and value of ward’s property

§ 28:254 —Statutory criteria—Results obtained

§ 28:255 —Time limits imposed by the circumstances

§ 28:256 —Relationship with ward

§ 28:257 —Experience, reputation, diligence and ability

§ 28:258 —Compensable services

§ 28:259 —Attorney as guardian

§ 28:260 —Limited guardianships

§ 28:261 —Family member guardians

§ 28:262 —Payment to errant guardian or attorney

TABLE OF CONTENTS

cxvii



§ 28:263 —Attorneys entitled to fee

§ 28:264 —Payment for representing the alleged
incapacitated person or ward

§ 28:265 —Court-appointed attorneys

§ 28:266 — —Uncontested matters

§ 28:267 — —Contested matters

§ 28:268 —Payment for representing the incapacitated ward

§ 28:269 —Fees for collecting fees

§ 28:270 —Attorney representing guardian on unauthorized
acts

M. CHECKLISTS

§ 28:271 Voluntary guardianship initial pleadings checklist

§ 28:272 Involuntary guardianship initial pleadings checklist

N. FORMS

§ 28:273 Form of stand–alone preneed guardian designation

§ 28:274 Guardianship intake form

§ 28:275 Certificate of a licensed physician

§ 28:276 Itemized description of services

Table of Laws and Rules

Table of Cases

Index

FLORIDA ELDER LAW

cxviii


