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§ 14:11  Appeals from tribunals other than district courts

§ 14:12  Jurisdictional necessity of accurate party designations

§ 14:13 —Exceptions: identity of appealing party disclosed by body
of petition in error or other circumstances

§ 14:14 Workers’ compensation cases

§ 14:15 Petition for writ of certiorari to review Court of Civil
Appeals decision

§ 14:16  Certiorari review of certified interlocutory orders

§ 14:17 Application to assume original jurisdiction and petition for
extraordinary writ

§ 14:18 Captions of briefs, motions, and other documents

III. FORM, NUMBER, AND PLACE OF FILING FOR
DOCUMENTS ON APPEAL AND PAYMENT OF
FILING FEES OR OTHER CHARGES

§ 14:19 Form of documents filed on appeal

§ 14:20 Corrections to filed documents

§ 14:21 Number of documents to file

§ 14:22  Where to file documents on appeal

§ 14:23 Paying filing fees or other charges to the Supreme Court
clerk

§ 14:24  Privacy protections for private or sensitive information

IV. SERVICE OF DOCUMENTS IN OKLAHOMA
APPELLATE COURTS

§ 14:25 Constitutional importance of service
§ 14:26  Necessity and proof of service—Failure to serve may
constitute fatal defect
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§ 14:27
§ 14:28
§ 14:29

§ 14:30
§ 14:31
§ 14:32

—Possible exception in workers’ compensation appeals

Whom to serve

How to serve—Methods under 12 O.S. § 2005(b)
incorporated by reference

Where to serve—Address of record

—Service by publication

Service of court orders and notices

V. COMPUTATION OF TIME GENERALLY

§ 14:33
§ 14:34

§ 14:35
§ 14:36
§ 14:37

§ 14:38

General time computation rule

Three days not added after service by an authorized
method other than hand delivery, except for post-trial
motions filed in district court

Saturdays, Sundays, and holidays

Days on which clerk’s office closes before 4:00 p.m

Exclusion of weekends and holidays for time periods of
less than eleven days

COVID-19 impact on computation of time

VI. EXTENSIONS OF TIME

§ 14:39
§ 14:40
§ 14:41
§ 14:42
§ 14:43
§ 14:44

VII.

§ 14:45
§ 14:46
§ 14:47
§ 14:48
§ 14:49
§ 14:50
§ 14:51

§ 14:52
§ 14:53

VIII.

§ 14:54
§ 14:55
§ 14:56
§ 14:57
§ 14:58
§ 14:59

Requirements and standards generally

Motion to extend briefing time

Motion to extend time to respond to a petition
Motion to extend time to complete the record
Motion to extend time to file petition for rehearing
No extension of time to appeal

FILING COPIES OF APPEAL DOCUMENTS IN
TRIAL COURT

Introduction

When copy of appeal document must be filed in trial court

Petition in error

Response to petition in error

Designations of record—Generally

Designation by stipulation of parties

Appellee’s designation of portions of record showing
sufficiency of evidence where appellant claims
insufficiency

Court clerk and court reporter filings with respect to
record on appeal

Briefs

MOTION PRACTICE ON APPEAL

Motion practice generally

When response is required

Time to file response

Content of motions

Supporting facts by affidavit

Size and form of motions and responses
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§ 14:60 Number of copies filed

§ 14:61 Time to file motion

§ 14:62 Service of motions

§ 14:63 Replies on motion practice

§ 14:64 Hearing motions

§ 14:65 Disposition of motions

§ 14:66 Motion to extend time

§ 14:67 Motion for voluntary dismissal

§ 14:68 Motion for involuntary dismissal

§ 14:69 Briefing time, but not record completion time, suspended
pending motion to dismiss

§ 14:70 Motion to summarily affirm or reverse

§ 14:71 Other motions

IX. FAST TRACK

§ 14:72 Fast track distinguished from accelerated appeals
§ 14:73 Fast track procedure under current rules

X. ORAL ARGUMENT

§ 14:74 Motion for oral argument

§ 14:75 Oral argument granted rarely in Supreme Court, but
increasingly in Court of Civil Appeals

§ 14:76  Oral argument on petitions for rehearing

§ 14:77 Oral argument on accelerated docket and fast track

§ 14:78 Oral argument in original actions

§ 14:79 Concessions in oral argument

§ 14:80 Scheduling conflicts

XI. TRIAL COURT JURISDICTION PENDING APPEAL

§ 14:81 Trial court jurisdiction pending appeal limited to collateral
and ancillary matters

§ 14:82  Specified matters over which trial court retains
jurisdiction

§ 14:83 Statutorily authorized post-trial motions and petitions

§ 14:84 Matrimonial litigation

§ 14:85 Settlement agreements reached during an appeal—
Sup.Ct.R. 1.37(a)(10)

§ 14:86 —Exception for settlements in workers’ compensation
cases

§ 14:87 Nunc pro tunc orders pending or after appeal

§ 14:88 Review of trial court order issued while an appeal is
pending—Generally

§ 14:89 —Exception where another statute or rule provides
otherwise

§ 14:90 —Appeal of order disposing of post-trial motion for new
trial or to modify or vacate judgment

§ 14:91 —Review of order relating to settlement agreement

XII. SETTLEMENT CONFERENCES
§ 14:92 Historical development and background
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§ 14:93 Current rules for appellate settlement conference
program

§ 14:94 Program administrator and program coordinator

§ 14:95 Settlement conference forms

§ 14:96 Selection of cases for invitation to settlement conference

§ 14:97 Time and place of settlement conference

§ 14:98 Private dispute resolution—Alternative to court
administered settlement conference

§ 14:99 Withdrawal of order for settlement conference if party
elects not to participate

§ 14:100 Settlement conference judge

§ 14:101 Confidential and nonbinding negotiations

§ 14:102 Settlement conference statement

§ 14:103 Informal procedure

§ 14:104 Voluntary proceedings

§ 14:105 Attendees with “full settlement authority”

§ 14:106 Preparation

§ 14:107 Duration of conference

§ 14:108 Settlement conference report

§ 14:109 Dismissal in the event of settlement

§ 14:110 Settlement conference statistics

§ 14:111  Cross-references

§ 14:112 Form attached to settlement conference report when
parties agree to dismissal

XITII. OKLAHOMA APPELLATE OPINIONS:
PUBLICATION, PRECEDENTIAL EFFECT, AND
CITATION

§ 14:113  Introduction

§ 14:114  Effective date and enforceability of appellate opinion

§ 14:115  Supreme Court is Official Publisher for its Own Opinions
and those of Court of Civil Appeals

§ 14:116 Memorandum or formal opinion

§ 14:117 Summary disposition

§ 14:118 Affirmance by summary opinion

§ 14:119 Designation of opinions for publication, and motions to
publish or withdraw opinions from publication

§ 14:120 Effect on publication of opinion after rehearing

§ 14:121 Summary disposition and affirmance by summary opinion

§ 14:122 Where opinions are published

§ 14:123 The Oklahoma State Courts Network (“OSCN”)

§ 14:124 Unpublished (Memorandum) opinions

§ 14:125 Precedential effect of appellate opinions ordered
published by the Supreme Court

§ 14:126  Identifying Court of Civil Appeals opinions that are
precedential because approved for publication by the
Supreme Court

§ 14:127 Taint on precedential value of some Oklahoma decisions

§ 14:128 Reliance on Court of Civil Appeals opinions that lack
precedential value

§ 14:129 Prospective or retroactive application of opinion
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§ 14:130 Withdrawal of opinion from publication upon application
of parties

§ 14:131 Res judicata, collateral estoppel, and law of the case

§ 14:132  Court syllabus in Oklahoma appellate opinions

§ 14:133  Minority and plurality opinions

§ 14:134 When to cite unpublished opinions

§ 14:135 When to cite published opinions

§ 14:136 How to cite appellate opinions: official citation form

§ 14:137  Scope of official citation form under Rule 1.200

§ 14:138 Official citation form—Court designation

§ 14:139 Examples

§ 14:140 Citation to Oklahoma reports

§ 14:141  Citing opinions prior to mandate and opinions for which
no mandate is issued

§ 14:142  Citing footnotes

§ 14:143 Opinions supported by less than a majority

§ 14:144 Consequences for disregard of paragraph citation form

§ 14:145 How to cite Court of Civil Appeals opinions which are
approved for publication by Supreme Court

XIV. ATTORNEY’S FEES, COSTS, AND INTEREST

§ 14:146  Attorney’s fees on appeal generally

§ 14:147 Attorney’s fees recoverable on appeal when recoverable in
trial court

§ 14:148 Application for appeal-related attorney’s fees

§ 14:149 Costs on appeal—Procedure for recovery

§ 14:150  Costs recoverable under § 978 and Rule 1.14—() Appel-
late filing fees, (ii) record copying and binding in acceler-
ated appeals, and (iii) transcripts in the record

§ 14:151 Non-recoverable costs under § 978—Costs of copying or
printing briefs and other documents

§ 14:152 Other nonrecoverable costs

§ 14:153  Scope of § 978—Appeals from tribunals other than
district courts

§ 14:154  Original actions

§ 14:155 Governmental parties

§ 14:156  Costs statute for interlocutory appeals—12 O.S. § 978.1

§ 14:157 Interest on appeal

§ 14:158 'Trial court awards of trial-related attorney fees, costs or
postjudgment interest, and appeals therefrom

XV. SANCTIONS

§ 14:159  Sources of authority for sanctions: statute, court rule, or
inherent equitable power

§ 14:160 Statutory authority—20 O.S. § 15.1

§ 14:161 —Section 15.1 award does not depend on authority for
attorney’s fees in trial court

§ 14:162 —Only “frivolous” appeals fall within purview of section
15.1

§ 14:163 —Section 15.1 requires an application by the prevailing
party
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§ 14:164
§ 14:165

§ 14:166
§ 14:167
§ 14:168

§ 14:169
§ 14:170
§ 14:171
§ 14:172
§ 14:173
§ 14:174
§ 14:175

§ 14:176
§ 14:177

§ 14:178
§ 14:179
§ 14:180
§ 14:181
§ 14:182

§ 14:183

—Section 15.1 does not apply in an original action

—Procedure in determining amount of fees under section
15.1

—Section 15.1 does not allow an award of attorney’s fees
to a prevailing appellant

—Illustrations where attorney’s fees were awarded under

section 15.1

—Illustrations where attorney’s fees were denied under
section 15.1

—12 0.S. § 995

—Legislative history of section 995

—Comparison of section 995 to section 15.1

—Comparison of section 995 to Fed.R.App.P. 38

—Standards under section 995

—“Reasonable expenses” under section 995

—Section 995 authorizes imposition of sanctions only on
appellant

Sanctions under Supreme Court Rules

—General provisions for sanctions for non-compliance
with rules

—Dismissal for non-compliance with rules

—PFailure to timely respond to petition in error

—PFailure to timely advance record-related costs

—Original actions

—Illustrations of sanctions or denial of sanctions under
rules

Inherent equitable power

CHAPTER 15. THE MECHANICS OF
APPELLATE REVIEW

I. PRESERVING ERROR FOR APPEAL BEFORE

COMMENCING APPEAL

§ 15:1 General rules

§ 15:2 —Presenting issues to trial court first

§ 15:3 —Invited error

§15:4 —Reversing on new ground

§ 15:5 —New trial motions; a potential trap for appeal

§ 15:6 —Appeal based on insufficiency of evidence—Motion for
directed verdict and for judgment notwithstanding the
verdict

§ 15:7  —Exceptions to general rules

§ 15:8 Specific rules

§ 15:9  Amendments of pleadings

§ 15:10  Specific rules—Attorneys’ fees

§ 15:11 —Capacity to be sued

§ 15:12 —Constitutional issues

§ 15:13 —Counsel misconduct

§ 15:14 —Defenses generally

§ 15:15 —Equitable cases

XXXVil



§ 15:16
§ 15:17
§ 15:18
§ 15:19
§ 15:20
§ 15:21
§ 15:22
§ 15:23
§ 15:24
§ 15:25
§ 15:26
§ 15:27
§ 15:28
§ 15:29
§ 15:30
§ 15:31
§ 15:32
§ 15:33
§ 15:34
§ 15:35
§ 15:36
§ 15:37
§ 15:38
§ 15:39
§ 15:40
§15:41
§ 15:42
§15:43
§ 15:44

OxLAHOMA APPELLATE PRACTICE

—Evidence generally

—Excessive or inadequate damages
—Failure to state a claim upon which relief can be granted
—Filing another action
—Fundamental error
—Interlocutory orders

—dJudge disqualification
—dJurisdiction: personal
—dJurisdiction: subject matter
—dJury trial

—dJuror misconduct

—dJury instructions

—dJury selection

—dJury verdict form

—Legal theory

—DMotion in limine

—Parties

—Procedural errors generally
—Process

—Public law issues

—Recognition of validity of trial court decision
—Statute of limitations
—Stipulations

—Sufficiency of the evidence
—Summary judgment

—Surprise

—Testimony

—Venue

—Verification

II. PRESERVING ERROR ON APPEAL WITHIN THE
APPELLATE PROCESS ITSELF

§ 15:45
§ 15:46
§ 15:47
§ 15:48
§ 15:49
§ 15:50
§ 15:51
§ 15:52
§ 15:53
§ 15:54
§ 15:55
§ 15:56
§ 15:57
§ 15:58
§ 15:59

Generally

Appellate court affirms on any basis supported by record
Attorneys’ fees and costs

Briefs on appeal; filing

Briefs on appeal; argument and authority
Briefs on appeal; summary of the record
Rehearing

Certiorari

Disqualification of counsel
Disqualification of trial judge

Sufficiency of the evidence

Jury instructions

Testimony

Petition in error

Record on appeal

III. STANDARD OF REVIEW—GENERAL PRINCIPLES

§ 15:60

XXXVIil
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§ 15:61 Does a legislatively prescribed standard of review violate
separation of powers?

§ 15:62 Standard depends on nature of proceeding and whether
issue is one of law and/or fact

§ 15:63 Presumptions on appellate review—Introduction

§ 15:64 Presumption that trial court’s decisions were correct and
proceedings were regular

§ 15:65 Error not presumed where record is silent or equivocal

§ 15:66 Presumption not overcome by plausible but unconvincing
arguments

§ 15:67 Presumptions as to pleadings

§ 15:68 General findings presumed correct

§ 15:69 General findings imply necessary specific findings

§ 15:70 Trial court decision must furnish sufficient basis for
appellate interpretation and review

§ 15:71 Presumption that only competent evidence was considered
in arriving at decision in a non-jury case

§ 15:72 Findings in equity

§ 15:73 Findings of referee

§ 15:74 Rulings when considering applicable and inapplicable
statutes

§ 15:75 Presumptions arising from jury verdict

§ 15:76  Trial court’s oral rulings not considered unless set forth in
journal entry

§ 15:77 Harmless error

§ 15:78 Abuse of discretion

§ 15:79 Clear and convincing evidence

§ 15:80 Choice of law

§ 15:81 Law in effect when appeal is decided

IV. STANDARD OF REVIEW OF FACTUAL

DETERMINATIONS

§ 15:82 Standard of review of factual determinations at law—Any
competent evidence standard

§ 15:83 —Same standard applies in law action tried to the court

§ 15:84 —Sufficiency of the evidence in actions at law

§ 15:85 Standard of review of factual determinations in equity—
Against the clear weight of the evidence, or contrary to
law or principles of equity

§ 15:86 —In equity the appellate court weighs the evidence

§ 15:87 —Standard of proof below applies on appeal

§ 15:88 —Appellate court renders the decision required by the
weight of the evidence regardless of trial court’s findings
and conclusions

§ 15:89 —Jury is only advisory

V. STANDARD OF REVIEW OF LEGAL

DETERMINATIONS
§ 15:90 Standard of review of legal determinations—De novo

§ 15:91

Undisputed documents, facts
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VI. STANDARD OF REVIEW FOR SPECIFIC
PROCEEDINGS OR ISSUES

§ 15:92

§ 15:93

§ 15:94

§ 15:95

§ 15:96

§ 15:97

§ 15:98

§ 15:99

§ 15:100
§ 15:101
§ 15:102
§ 15:103
§ 15:104
§ 15:105
§ 15:106
§ 15:107
§ 15:108
§ 15:109
§ 15:110
§ 15:111
§ 15:112
§ 15:113
§ 15:114
§ 15:115
§ 15:116
§ 15:117
§ 15:118
§ 15:119

§ 15:120
§ 15:121
§ 15:122
§ 15:123
§ 15:124
§ 15:125
§ 15:126
§ 15:127
§ 15:128
§ 15:129
§ 15:130
§ 15:131
§ 15:132
§ 15:133
§ 15:134
§ 15:135
§ 15:136
§ 15:137
§ 15:138

x1

Administrative decisions

Adverse possession

Amendment of pleadings

Arbitration

Attorney’s fees and costs issues

Bar disciplinary proceedings

Choice of law

Citizens Participation Act

Class certification

Confirmation of sheriff’s sale

Consolidation, separation of actions

Constitutional issues

Contempt

Continuances

Contracts

Contributory negligence and assumption of the risk

Damages—Actual

—Punitive

—Remittitur

Declaratory judgments

Default judgments

Directed verdict or demurrer to the evidence

Discovery orders

Disqualification of counsel

Disqualification of trial judge

Domestic relations

Election disputes

Evidentiary issues, including allowance and scope of
testimony

Execution

Failure to prosecute or comply with procedural rule

Failure to state a claim

Fundamental error

Garnishment

Injunctions

Intentional infliction of emotional distress

Intervention

Judgment notwithstanding the verdict

Judge-made doctrines from case law

Judicial sale

Jurisdiction—In personam (personal)

—Subject matter

Jury instructions

Jury issues other than instructions

Jury trial right and waiver

Legal duty

Limitations issues

Mistrials
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§ 15:139 New trial—Presumptions

§ 15:140 —Denial

§ 15:141 —Grant

§ 15:142 Partition actions

§ 15:143 Preclusion doctrines

§ 15:144 Probate cases

§ 15:145 Public policy issues

§ 15:146  Qualified immunity

§ 15:147  Quiet title

§ 15:148 Receivers

§ 15:149 Reconsideration, modification, amendment, or vacation of
prior ruling

§ 15:150 Resulting trust

§ 15:151 Sanctions

§ 15:152  Statutory cause of action

§ 15:153  Statutes—Validity, construction, and application

§ 15:154  Subject matter jurisdiction

§ 15:155 Summary judgment—De novo standard of review

§ 15:156 —Confinement to appellate record

§ 15:157 —No restriction to trial court’s reasoning

§ 15:158 —No first instance determinations on issues the trial
court failed to address

§ 15:159 —Extrinsic material introduced on a motion to dismiss

§ 15:160 —Presumption where trial court disposes of entire action

§ 15:161 —Notice

§ 15:162 —Federal trilogy status in Oklahoma

§ 15:163 Termination of parental rights

§ 15:164 Trial administration

§ 15:165 Vacation or modification of judgment—Generally

§ 15:166  Vacation of judgment—Default judgments

§ 15:167 Venue

§ 15:168 Voir dire

VII. GENERAL RULES RELATING TO DISPOSITION

ON APPEAL

§ 15:169 Effect of appellate court’s decision

§ 15:170 Equity cases

§ 15:171 Where the trial court leaves an issue undecided or fails to
sufficiently state decision

§ 15:172 Record insufficient to determine necessary facts

§ 15:173  Appointing a special master to make findings or to
supplement or clarify the appellate record

§ 15:174 Change in the law after the trial court’s decision under
review was rendered

§ 15:175 Relying upon alternate grounds for appellate decision

§ 15:176  Reversal for appellant may operate in favor of a non-
appellant under limited circumstances

§ 15:177 Judge assignment after reversal

§ 15:178 Death of party to appeal—Disposition on appeal entered

nunc pro tunc to date of submission of cause on appeal
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VIII. VARIETIES OF APPELLATE DISPOSITIONS

§ 15:179 Affirmance

§ 15:180 Remittitur

§ 15:181 Additur

§ 15:182 Modification

§ 15:183 Reversal

§ 15:184 Vacation

§ 15:185 Dismissal

§ 15:186 Effect of remand

§ 15:187 Affirmance rates for Supreme Court and Court of Civil
Appeals

IX. ESTIMATING TIME TO COMPLETE THE
APPELLATE PROCESS

§ 15:188 On merits—Non-accelerated appeal
§ 15:189  Accelerated appeal

§ 15:190 Rehearing and certiorari

§ 15:191 Mandate

§ 15:192  Original actions

CHAPTER 16. REHEARING

I. STANDARDS AND GENERAL CONSIDERATIONS IN
FILING PETITIONS FOR REHEARING

§ 16:1 Reasons for seeking rehearing

§ 16:2  Petition for writ of certiorari is neither conditioned upon
nor restricted by petition for rehearing

§ 16:3 Improbability of obtaining meaningful change in result
through rehearing

§ 16:4 Orders as to which rehearing may be sought in Supreme
Court

§ 16:5 Choosing between initially petitioning for rehearing or
petitioning for certiorari

§ 16:6 Postponement of time to file petition for writ of certiorari in
Supreme Court pending disposition of petition for
rehearing in Court of Civil Appeals

§ 16:7 Premature petition for certiorari considered timely filed only
if timely petition for rehearing is denied

§ 16:8 Filing petition for rehearing solely to delay time to file
petition for certiorart

II. SPECIFIC PROCEDURES GOVERNING PETITIONS
FOR REHEARING

§ 16:9 Time to file petition for rehearing

§ 16:10 Combined petition and brief contemplated

§ 16:11 No reliance on materials outside record

§ 16:12 Number of filed copies of petition for rehearing
§ 16:13  When second petition for rehearing allowed
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§ 16:14

§ 16:15
§ 16:16
§ 16:17
§ 16:18
§ 16:19

Length and form of petition for rehearing and combined
brief

Supplementation of brief on rehearing

Response to petition for rehearing

Reply briefs on rehearing

Oral argument

No mandate issued until all rehearing petitions are denied

III. TLLUSTRATIVE CASES

§ 16:20
§ 16:21

Supreme Court
Court of Civil Appeals

CHAPTER 17. CERTIORARI FROM THE

SUPREME COURT TO THE COURT OF CIVIL

APPEALS

§17:1 Varieties of certiorari

§17:2 Standards for granting certiorari

§17:3 Time to file petition for certiorari

§17:4 Supreme Court may grant certiorari as an exercise of its
inherent powers under constitution when petition for
certiorari is defectively filed

§17:5 Form and contents of petition for certiorari

§17:6 Number of copies and filing fee

§17:7  Answer and reply

§17:8 Supplemental authority

§17:9 Discussing merits in pleadings on petition for certiorari

§ 17:10 Further briefing

§ 17:11  Preserving error for certiorari review

§ 17:12 Disposition

§ 17:13  Statistics on certiorari

§ 17:14  Voluntary dismissal of certiorari petition

§ 17:15 Petitions for rehearing in certiorari proceedings

§ 17:16  Jurisdiction of other courts pending certiorari proceedings

§ 17:17 Mandate

CHAPTER 18. MANDATE

§ 18:1
§ 18:2
§18:3

§ 18:4
§ 18:5
§ 18:6
§ 18:7
§18:8

Mandate concludes appellate process and revests trial court
with jurisdiction

Mandate communicates finality of appellate court’s
disposition and directs compliance therewith

Suspension of mandate pending petition for certiorari in
U.S. Supreme Court

Recall of mandate

Interpretation, enforcement, and effect of mandate

Components of mandate

Who issues mandate

When mandate issues

CHAPTER 19. ACCELERATED APPEALS

§ 19:1

Introduction
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§19:2 Petition in error and appearance

§19:3 Record on accelerated appeal—When and how filed
§ 194 —Content

§ 19:5 —Transcripts

§ 19:6 —Expedited assembly and certification

§ 19:7 Response to petition in error and appearance
§19:8 Removal of case from accelerated procedure

§19:9 Motion for Supreme Court to retain appeal

§ 19:10 Counter or cross-appeals in accelerated appeals

§ 19:11  Prior or related appeals

§19:12 Assignment of appeal to Court of Civil Appeals

§ 19:13 No briefing in most cases

§19:14 Oral argument

§ 19:15 Faster and more cost-effective resolution of appeals
§ 19:16 Extra copies of record on certiorari

§ 19:17 Post-opinion procedure

§ 19:18 Attorney’s fees, interest or costs

§ 19:19 Distinction between accelerated appeal and “fast track”
appeal

CHAPTER 20. INTERLOCUTORY APPEALS
I. INTRODUCTION

§ 20:1 What is an interlocutory order?
§ 20:2 When is an interlocutory order appealable?

§ 20:3 Deferring appeal of an appealable interlocutory order until
after judgment

§ 20:4 Partial summary adjudication
§ 20:5 Stay pending disposition of appeal

II. INTERLOCUTORY ORDERS APPEALABLE BY
RIGHT

§ 20:6 Definition of interlocutory order appealable by right

§ 20:7 Time to commence appeal—30 days from filing order

§ 20:8 —Post-trial motion does not extend time

§ 20:9 Petition in error, cost deposit, and entry of appearance
§ 20:10 Response to petition in error and entry of appearance
§ 20:11 Record

§ 20:12 Briefs

§ 20:13  Other applicable rules

§ 20:14 Appeal from order refusing to vacate appointment of
receiver

III. CERTIFIED INTERLOCUTORY ORDERS

§ 20:15 Summary of conditions for a certified interlocutory appeal
§ 20:16 —Not appealable by right

§ 20:17 —Not an order denying summary judgment

§ 20:18 —Affecting a substantial part of the merits
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§20:19
§ 20:20
§ 20:21

§ 20:22

§ 20:23

§ 20:24
§ 20:25

§ 20:26

§ 20:27
§ 20:28
§ 20:29
§ 20:30
§ 20:31
§ 20:32
§ 20:33
§ 20:34
§ 20:35
§ 20:36
§ 20:37

§20:38
§20:39

§ 20:40

—Materially advancing the ultimate termination of the
litigation

—Supreme Court’s exercise of discretion to refuse appeal—
Statistics

—Tribunals from which certified interlocutory appeal may
be taken

Statistics—Likelihood of Supreme Court accepting a
petition for certiorari to review a certified interlocutory
order

Certified interlocutory appeals are not generally assigned
to Court of Appeals

Trial court certification—Necessity and timeliness

Petition for certiorari, cost deposit, and entry of
appearance

Time to file petition for certiorari—Calculating from date
of certification

—Post-trial motions do not extend appeal time

Distinction from other varieties of petitions for certiorari

Petition for certiorari—Mandatory form

—Caption

—Number filed

Trial court statement attached to petition

Respondent’s duties

Stay pending disposition of certified interlocutory appeal

Record

Briefs

Other requirements of rules apply except where
inconsistent with specific rules

Effect of failure to comply with procedural requirements

“Recasting” an improper certified interlocutory appeal into
another appellate proceeding or vice versa

Examples of decisions which are appealable or non-
appealable in the absence of certification

Table of Laws and Rules
Table of Cases

Index

Volume 6

CHAPTER 21. APPEALS FROM TRIBUNALS
OTHER THAN DISTRICT COURTS

I. INTRODUCTION

§21:1
§ 21:2
§ 21:3
§21:4
§ 21:5

Governing rules and general principles

Special appeal procedures

Applicability of the Administrative Procedures Act
Standard of review on appeal

—Appellate review of tribunal decisions
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§ 21:6 —Appellate review of tribunal review board decisions

§ 21:7 —Appellate review of decision of district court reviewing
agency action

§ 21:8 —dJurisdictional issues

§ 21:9 —Unemployment compensation cases

§ 21:10 —Specific appeals

§ 21:11 Preservation of error and exhaustion of administrative
remedies upon issuance of agency officer’s proposed
findings and conclusions

II. PROCEDURES APPLICABLE IN ALL TRIBUNAL
APPEALS

§ 21:12 Entry of appearance

§ 21:13 Commencement of appeal—Introduction

§ 21:14 Time within which to commence appeal

§ 21:15 Filing of petition in error

§ 21:16 When appeal time commences to run

§ 21:17 Form and number of copies of petition in error
§ 21:18 Cost deposit

§ 21:19 Response to petition in error

§ 21:20 Motion to retain

§ 21:21 Designation and counter-designation of record on appeal
§ 21:22 Counter and cross-appeals

§ 21:23 Stay of a tribunal’s decision

§ 21:24  Brief in chief, answer brief, and reply brief

III. APPEALS FROM CORPORATION COMMISSION

§ 21:25 General rules
§ 21:26  Appeals relating to regulation of public utilities
§ 21:27 —Court of Civil Appeals may hear appeal

§ 21:28 —Time for commencing appeal

§ 21:29 —Parties

§ 21:30 —Effect of post-trial motions on corporation commission
appeals

§ 21:31 —Record on appeal from order of corporation commission

rendered in its authority to regulate public utilities
§ 21:32 —Stay and supersedeas

§ 21:33 —Supersedeas bond in appeals from commission fines,
judgments or orders enforcing its rates or other rules or
requirements

§ 21:34 —Refund cases

§ 21:35 —Appeals from orders relating to inspection and testing of

utility company meters
§ 21:36 —Service
§ 21:37 —Briefing
§ 21:38 —Standard of review
§ 21:39 Appeals relating to regulation of oil and gas
§ 21:40 —Time for commencing appeal
§ 21:41 —Stay and supersedeas
§ 21:42 —Record on appeal
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§ 21:43 —Appeals related to corporation commission functions
under Federal Natural Gas Policy Act of 1978

§ 21:44 —Service of filed instruments

§ 21:45 —Briefing

§ 21:46 —Standard of review

IV. APPEALS IN WORKERS’ COMPENSATION CASES

§ 21:47 Oklahoma Workers’ Compensation laws substantially
revised in 2014

§ 21:48 General rules and information

§ 21:49 Oklahoma Administrative Procedures Act inapplicable

§ 21:50 Appealable decisions

§ 21:51 Checklists for appeal to Supreme Court from Workers’
Compensation Commission or Workers’ Compensation
Court of Existing Claims

§ 21:52  Petition for review and response

§ 21:53 Time to commence proceeding for review

§ 21:54 Time to file counter or cross-petition for review

§ 21:55 Cost deposit

§ 21:56 Bond requirement under former law apparently
inapplicable regardless of whether claim falls under
former law or Administrative Workers’ Compensation Act

§ 21:57 Designation and preparation of record on appeal

§ 21:58 Pre-Feb. 2014 Act—DBriefing

§ 21:59 Standard of review

V. APPEALS FROM STATE BOARD FOR PROPERTY
AND CASUALTY RATES

§ 21:60 General rules

§ 21:61 Commencing appeal

§ 21:62 Response to petition in error
§ 21:63 Preparation of the record

§ 21:64 Stay of board decision

§ 21:65 Briefing

§ 21:66 Standard of review

VI. APPEALS FROM TAX COMMISSION

§ 21:67 Alternative procedures for appeal

§ 21:68 Appeal to Supreme Court—General rules

§ 21:69 —Appeal time commences on date decision was mailed

§ 21:70 —Appeal where order does not assess tax and no other
remedy is provided

§ 21:71 —Preparation of the record

§ 21:72 —DBriefing

§ 21:73 —Standard of review

§ 21:74  Appeals not specifically provided for in Uniform Tax
Procedure Code

§ 21:75 Appeal to District Court—Procedures under § 225(D)

VII. APPEALS FROM COURT OF TAX REVIEW
§ 21:76 General rules
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§ 21:79
§ 21:80
§ 21:81
§ 21:82

VIII.

§ 21:83
§ 21:84
§ 21:85
§ 21:86

§ 21:87
§ 21:88
§ 21:89
§ 21:90
§ 21:91
§ 21:92
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Status of the Court of Tax Review

Notice of appeal and stricter standard of review in certain
cases

Commencing appeal

Response to petition in error

Preparation of the record

Briefing

APPEALS FROM BANKING BOARD OR BANKING
COMMISSIONER

General rules

Commencing appeal

—Time to commence appeal

—Additional jurisdictional requirements—Showing of
aggrievement and posting of bond

—Petition in error

Response to petition in error

Record

Briefing

Standard of review

Appeal from an order disapproving acquisition of a trust
company

IX. OTHER APPEALS FROM TRIBUNALS OTHER
THAN DISTRICT COURTS

§ 21:93
§ 21:94
§ 21:95

§ 21:96
§ 21:97
§ 21:98
§ 21:99
§ 21:100

§21:101

General rules

Professional Responsibility Tribunal

—Trial panel report, preparation of record, and
submission of briefs

—Standard of review

Ballot title prepared by the Attorney General

Oklahoma Securities Commission

State Board of Medical Licensure and Supervision

Corporation Commission regulation of intrastate motor
carrier transportation of household goods

Hospice Licensing Act

CHAPTER 22. ORIGINAL JURISDICTION AND
EXTRAORDINARY WRITS

I. OVERVIEW

§ 22:1
§ 22:2
§ 22:3
§ 22:4

Constitutional and rule authority

Statutory authority

Original “actions” narrower than original “proceedings”

Treating an appeal as an original action or vice versa, or
treating petition for one writ as requesting another

II. PROCEDURES GOVERNING ORIGINAL ACTIONS
IN THE OKLAHOMA SUPREME COURT

§ 22:5

xlviii

Steps for filing an original action in the Oklahoma
Supreme Court



TaBLE oF CONTENTS

§ 22:6
§ 22:7
§ 22:8
§ 22:9
§ 22:10

§ 22:11
§ 22:12
§ 22:13
§ 22:14
§ 22:15
§ 22:16
§ 22:17
§ 22:18
§ 22:19
§ 22:20
§ 22:21
§ 22:22
§ 22:23
§ 22:24
§ 22:25
§ 22:26
§ 22:27
§ 22:28
§ 22:29
§ 22:30
§ 22:31
§ 22:32
§ 22:33
§ 22:34
§ 22:35

Overview of the processing of an original action

Time to file application to assume original jurisdiction

Number of documents to be filed in Supreme Court

Cost deposit

Application to assume original jurisdiction and petition for
an extraordinary writ

Entry of appearance

Notice of the original action to adverse parties

Order setting response and hearing dates

Petitioner’s brief

Response brief

No reply brief without leave of court

Size and form of briefs

Number of copies of brief filed

References to documents and factual material

Content of briefs

Appendix—Attachments to application, petition or brief

Contents and form of appendix

Number of copies of appendix filed

Appendix with response brief

Narrative statement of trial court proceedings

Motion practice

Evidentiary hearing

Oral argument

Amicus curiae

Incidental relief: Enforcing prior decision in original action

Time when Supreme Court’s decision takes effect

Rehearing

Sanctions and attorney’s fees

No preclusive effect of denial of original jurisdiction

Preclusive effect of decision after court has assumed
original jurisdiction must be determined on a case-by-
case basis

III. STANDARDS GOVERNING ASSUMPTION OF
ORIGINAL JURISDICTION AND ISSUANCE OF

REMEDIAL WRITS

§ 22:36 Introduction

§ 22:37 Assumption of jurisdiction and granting of relief are both
discretionary

§ 22:38 Adequacy of other remedies

§ 22:39  Justiciability in an original action—Elements of
justiciability

§ 22:40 —Justiciability is not jurisdictional in original action

§ 22:41 —Mootness

§ 22:42  Standing

§ 22:43 Parties to be named respondents and/or served with notice

§ 22:44  Stay of trial court proceedings pending disposition of
original action

§ 22:45  Publici juris
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§ 22:46  Superintending control

§ 22:47 Declaratory relief

§ 22:48 Exclusive original jurisdiction of Supreme Court in bar
discipline cases

§ 22:49  Original action as exclusive remedy to test administrative
decisions in exercise of court’s managerial functions

IV. PARTICULAR REMEDIAL WRITS
§ 22:50  Prohibition—dJurisdictional authority to grant writ

§ 22:51 —Three elements necessary to obtain issuance of writ of
prohibition

§ 22:52 —Prohibition of unlawful exercise of jurisdiction

§ 22:53 —Writ issued only by a superior tribunal to an inferior one

§ 22:54 —Writ usually unavailable to prohibit completed or
discontinued acts

§ 22:55 —Writ issued cautiously and without review of merits
§ 22:56 —Raise objection in trial court first
§ 22:57 —Prohibition to arrest proceedings because of another

action pending

§ 22:58 —Discovery disputes

§ 22:59 —Qualified immunity

§ 22:60 —Illustrative cases

§ 22:61 Mandamus—Constitutional vs. statutory authority for
issuance of writ

§ 22:62 —Three necessary elements for mandamus

§ 22:63 —Mandamus and the control of discretion

§ 22:64 —Disqualification of judge in criminal matter by
Oklahoma Supreme Court

§ 22:65 —Illustrative cases

§ 22:66 Certiorari

§ 22:67 Quo warranto

§ 22:68 Habeas corpus—General principles

§ 22:69 —Courts which can issue habeas corpus writs

§ 22:70 —Application for writ of habeas corpus

§ 22:71 —Procedure after filing application

§ 22:72 Injunctions

V. INITIATIVE PETITIONS AND REFERENDUMS

§ 22:73 Initiative petitions and referendums—Supreme Court
proceedings

CHAPTER 23. CERTIFIED QUESTIONS OF
LAW

I. INTRODUCTION

§ 23:1 Historical development of Uniform Certification of
Questions of Law Act

§ 23:2 Necessity of statutory authority to answer certified question

§ 23:3 Advantages of certification
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§ 23:4 Precedential value of answers to certified questions
§ 23:5 Practice pointers

II. PROCEDURE FOR CERTIFYING A QUESTION OF
LAW

§ 23:6 Courts which may certify question to an Oklahoma
appellate court

§ 23:7 Oklahoma appellate courts which may answer certified
questions

§ 23:8 Statutory conditions for certification

§ 23:9 Issuance and contents of certification order

§ 23:10 Question must “be determinative” of an issue then pending
§ 23:11  Must be no controlling Oklahoma precedent

§ 23:12 Federal standards for certifying to state court

III. PROCEDURE AFTER CERTIFICATION

§ 23:13  Acceptance or rejection of the question

§ 23:14 Answer limited to questions fairly comprised within
certified question

§ 23:15 Statement of facts relevant to the question

§ 23:16 Power to reformulate question

§ 23:17 Briefing

§ 23:18 Application of law to facts

§ 23:19 Transmitting decision on certified question to the
certifying court
§ 23:20 Fees and costs

IV. CERTIFICATION BY THE OKLAHOMA SUPREME
COURT OR OKLAHOMA COURT OF CRIMINAL
APPEALS

§ 23:21 Certification possible to state but not federal courts
§ 23:22  Conditions for submitting certified question
§ 23:23  Procedures of receiving state must also be observed

CHAPTER 24. APPEALS TO DISTRICT
COURTS

I. INTRODUCTION TO APPELLATE JURISDICTION OF
DISTRICT COURTS

§ 24:1 Authority for exercise of district court appellate jurisdiction
§ 24:2 Due process constraints on district court appellate process

II. ADMINISTRATIVE PROCEDURES ACT

§ 24:3 Scope of provisions for appellate jurisdiction under the
APA

§24:4 APA applies only to agencies, not courts

§ 24:5 Conflicts with other administrative appeal laws

i
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§ 24:6 Time within which to appeal and what to file
§ 24:7 Response to Petition for Review

§ 24:8 Venue

§ 24:9 Final order required

§ 24:10 —Appeal permitted only where administrative review is
complete

§ 24:11 —Relation to exhaustion of administrative remedies
doctrine

§ 24:12 Parties who must be named and served: A jurisdictional
requirement

§ 24:13 Stay of agency’s decision

§ 24:14 Record on appeal

§ 24:15 Review limited to record; no trial de novo

§ 24:16  Briefing and oral argument

§ 24:17 Disposition of appeal

§ 24:18 Standard of review

§ 24:19 Further appeal to Oklahoma Supreme Court

III. APPEALS TO DISTRICT COURTS WHICH ARE
NOT GOVERNED BY THE ADMINISTRATIVE
PROCEDURES ACT—12 O.S. § 951

§24:20 Scope of 12 O.S. § 951

§ 24:21 Necessity of exercise of “judicial functions” by tribunal,
board, or officer

§ 24:22 Requirement that tribunal, board or officer is “inferior” to
district court

§ 24:23 No trial de novo

§ 24:24 Time, method, and place for commencing a § 951 appeal

§ 24:25 Necessity of record

§ 24:26  Standard of review

IV. OTHER ILLUSTRATIVE STATUTORY PROVISIONS
FOR APPEALS TO DISTRICT COURTS

§ 24:27 Examples of statutes providing for appeals to district
courts

§ 24:28 Administrative Procedure Act or other applicable statutory
requirements must be followed

CHAPTER 25. CRIMINAL APPEALS
I. INTRODUCTION

§ 25:1 Limitations on scope—Supplementary materials

II. COURT OF CRIMINAL APPEALS

§ 25:2 Creation and organization, judges, and jurisdiction

§ 25:3 Emergency Appellate Division—Introduction

§25:4  —Judges not qualified for emergency panel

§ 25:5 —Disposition of cases assigned to Emergency Appellate
Division

lii



TaBLE oF CONTENTS

§ 25:6
§ 25:7
§ 25:8
§ 25:9
§ 25:10

—Petition for rehearing by emergency panel
—Petition for review of emergency panel decision
—Mandate following decision of emergency panel
—Publication and citation of emergency panel decision
—Constitutionality of Emergency Appellate Division

III. GENERALLY APPLICABLE PROCEDURES

§ 25:11
§ 25:12
§ 25:13
§ 25:14
§ 25:15
§ 25:16
§ 25:17
§ 25:18
§ 25:19

§ 25:20
§ 25:21
§ 25:22
§ 25:23

§ 25:24
§ 25:25
§ 25:26
§ 25:27
§ 25:28
§ 25:29

Rules of the Court of Criminal Appeals

Waiver of right to appeal

Appeal may carry potential risks

Methods for bringing appeals and original actions

Trial court jurisdiction pending appeal

Time computation generally

Filing fees

Conditions to filing documents

Service of documents filed in the Oklahoma Court of
Criminal Appeals

Number of copies of documents which must be filed

Motion practice

Admission to practice

Only pro se litigants and attorneys may sign and file
documents

Indigence

Appeal pro se

Contempt of court
Expungement of records
Oral argument

Opinions; definition of votes

IV. FUNDAMENTAL STEPS IN APPELLATE PROCESS
AND TIMETABLES FOR APPEAL

§ 25:30
§ 25:31

Timetables
Flowcharts

V. KINDS OF CRIMINAL APPELLATE PROCEEDINGS

§ 25:32  Classification of types of criminal appellate proceedings

VI. DETERMINING TIME TO COMMENCE REGULAR

APPEAL

§ 25:33 Determining the appealable event—Introduction

§ 25:34 —Appeals by defendants

§ 25:35 —Appeal of deferred judgment and sentence

§ 25:36 —Appeal of revocation of defendant’s participation in drug
court or mental health court program

§ 25:37 —Appealable event occurs upon pronouncement, not filing
of decision

§ 25:38 Computing appeal time

§ 25:39  Appealing out of time
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VII. COMMENCING AN APPEAL

§ 25:40 Required filings in trial court

§ 25:41 Filing certified copy in court of criminal appeals and
paying filing fee

§ 25:42  Three-strike rule for in forma pauperis filings by prisoners

VIII. RECORD ON APPEAL

§ 25:43 Designation of record

§ 25:44  Counter-designation of record

§ 25:45  Appellate review is restricted to record

§ 25:46 Form and contents of record

§ 25:47 Completion of record—Required notices

§ 25:48 Supplementation of the record

§ 25:49 —Supplementation by appellate indigent defender

§ 25:50 —Supplementation under Ct.Crim.App.R. 3.11

§ 25:51 —Supplementation under Ct.Crim.App.R. 3.11 for
ineffective assistance of counsel

§ 25:52 Importance of presenting all available errors in the record
on direct appeal

IX. BAIL PENDING APPEAL

§ 25:53 Introduction

§ 25:54  The statutory scheme for bail on appeal

§ 25:55 Bail when appealing a guilty plea

§ 25:56  Constitutionality of statute providing for bail pending
appeal

§ 25:57 Standard of review for bail pending appeal

X. PERFECTING THE APPEAL IN THE COURT OF
CRIMINAL APPEALS

§ 25:58 Introduction

§ 25:59  Petition in error

§ 25:60 Filing and delivery of record—Completion of appeal
§ 25:61 Joinder of appellants

XI. BRIEFING IN REGULAR APPEALS

§ 25:62  Scope

§ 25:63 Briefing time

§ 25:64 Extensions of time

§ 25:65 Forms of citations

§ 25:66 Form and organization of brief

§ 25:67 Filing and service of briefs—Number to file
§ 25:68 Supplemental briefs

§ 25:69 Amicus curiae briefs

§ 25:70 Failure to file briefs

§ 25:71  Frivolous appeals

XII. ORAL ARGUMENT

§ 25:72  Oral argument routine only in capital cases and
accelerated docket appeals
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§ 25:73 Procedures on oral argument

XIII. APPEAL BY CERTIORARI FROM PLEA OF
GUILTY OR NOLO CONTENDERE

§ 25:74 Introduction

§ 25:75 Preliminary requirements for certiorari appeal
§ 25:76 Commencement of certiorari appeal

§ 25:77 Perfection of certiorari appeal

§ 25:78  Briefing in certiorari appeal

XIV. APPEALS BY THE STATE

§ 25:79  Statutory authority for appeal, and requirement that State
specify such authority in its notice of intent to appeal

§ 25:80 Immediate notice of intent to appeal in open court

§ 25:81 Notice of intent to appeal and designation of record;
perfection of appeal

§ 25:82 Primary authority for State or municipal appeals—22 O.S.
§ 1053
§ 25:83  Appeals from magistrate decisions—22 O.S. § 1089.1

§ 25:84 Automatic appeal where statute declared
unconstitutional—22 O.S. § 1053.1

XV. JUVENILE APPEALS

§ 25:85 Introduction
§ 25:86  Procedure

XVI. CAPITAL APPEALS

§ 25:87 Introduction

§ 25:88 Commencement of appeal

§ 25:89 Stay of execution

§ 25:90 Briefs

§ 25:91 Oral argument

§ 25:92  Standard of review and decision

§ 25:93 Intellectual disability (mental retardation) appeal
procedures

XVII. ACCELERATED DOCKET APPEALS

§ 25:94 Introduction

§ 25:95 Assignment to accelerated docket
§ 25:96  Oral argument

§ 25:97 Forms in lieu of briefing

XVIII. PETITIONS FOR REHEARING

§ 25:98 Only available in regular appeals

§ 25:99 Time to file

§ 25:100 Restriction on permissible grounds for filing
§ 25:101  Application for rehearing

v



OxLAHOMA APPELLATE PRACTICE

XIX. DISPOSITION AND MANDATE

§ 25:102 Disposition on appeal and preclusion principles
§ 25:103 Mandate

XX. APPEAL OF FINAL JUDGMENT UNDER POST-
CONVICTION PROCEDURE ACT

§ 25:104 Introduction

§ 25:105  One-year statute of limitations; 60-day limitations for
supplemental applications

§ 25:106 Noncapital post-conviction application—Grounds for relief

§ 25:107 —Noncapital post-conviction appeal procedures

§ 25:108 Capital post-conviction application—Introduction

§25:109 —Grounds for relief

§ 25:110 —Ineffective assistance of counsel

§ 25:111 —Requests for discovery and evidentiary hearings

§ 25:112 —Procedures

§ 25:113  Postconviction DNA Act

XXI. ORIGINAL JURISDICTION AND
EXTRAORDINARY WRITS IN COURT OF
CRIMINAL APPEALS

§ 25:114 Introduction

§ 25:115  Orders division and processing of extraordinary writ in
Court of Criminal Appeals

§ 25:116  Writs of mandamus, prohibition and habeas corpus
recognized by procedural rules

§ 25:117 Must seek relief in district court first

§ 25:118 Time to commence original action

§ 25:119 Documents to file in Court of Criminal Appeals

§ 25:120 —Petition and brief

§ 25:121 —Certified copy of original record, supporting evidence,
and original transcript

§ 25:122 Notice to adverse party

§ 25:123 Response, oral argument and evidentiary hearing

§ 25:124  Stay in district court

§ 25:125  Disposition of petition

§ 25:126  Rehearing

§ 25:127 General standards governing original jurisdiction and
writs—Limitations on original jurisdiction—In aid of
appellate jurisdiction

§ 25:128 —No authority to determine jurisdictional disputes with
Oklahoma Supreme Court

§ 25:129 —Superintending control

§ 25:130 —dJusticiability, advisory opinion

§ 25:131 —Writs are no substitute for appeal

§ 25:132 —Writ of error coram nobis unavailable
§ 25:133 —Court of Criminal Appeals looks to substance, not title
of documents

XXII. PARTICULAR WRITS

§ 25:134 Burdens and standards for particular writs
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§ 25:135
§ 25:136
§ 25:137
§ 25:138
§ 25:139
§ 25:140
§ 25:141
§ 25:142
§ 25:143

XXIII.

A.

§ 25:144

B.

§ 25:145
§ 25:146
§ 25:147

§ 25:148
§ 25:149

C.

§ 25:150

D.

§ 25:151
§ 25:152
§ 25:153

§ 25:154
§ 25:155
§ 25:156

XXIV.
§ 25:157

Prohibition—Authority

—Governing standards

—Statute of limitations

—Double jeopardy

—Testing constitutionality of municipal ordinance
Mandamus—Authority

—Governing standards

—Disqualification of judge in criminal matter
Habeas corpus

SPECIAL KINDS OF CRIMINAL APPEALS OR
PROCEEDINGS

ABATEMENT PROCEDURES UPON DEATH OF
DEFENDANT/APPELLANT

Procedures upon death of defendant while appeal is
pending

PROCEDURES RELATING TO NONPAYMENT OF
FINES AND COSTS

Introduction

Ability to pay

Requirements for hearings and orders relating to failure
to pay fines or costs

“Working off” a fine

Appeal from a final order of detention for non-payment or
failure to appear

APPEAL FROM DISTRICT COURT DECISION
REVIEWING REVOCATION OF EARNED CREDIT
IN PRISON DISCIPLINARY PROCEEDINGS

Appeal from district court decision reviewing revocation
of earned credit in prison disciplinary proceedings

APPEAL FROM DENIAL OF PRETRIAL MOTION
SEEKING STATUTORY IMMUNITY FOR USE OF
DEADLY FORCE AGAINST AN INTRUDER

Statutory authority

Time to appeal

Additional requirement that appealing party announce
intent to appeal in open court

Perfecting the appeal

Record and briefs

Priority of appeal and statutorily required stay pending
appeal

STANDARDS OF REVIEW

Abuse of discretion
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§ 25:160
§ 25:161
§ 25:162
§ 25:163
§ 25:164
§ 25:165
§ 25:166
§ 25:167
§ 25:168
§ 25:169
§ 25:170
§ 25:171
§ 25:172
§ 25:173
§ 25:174
§ 25:175
§ 25:176
§ 25:177
§ 25:178
§ 25:179
§ 25:180
§ 25:181
§ 25:182
§ 25:183
§ 25:184
§ 25:185
§ 25:186
§ 25:187
§ 25:188
§ 25:189
§ 25:190
§ 25:191
§ 25:192
§ 25:193
§ 25:194
§ 25:195
§ 25:196
§ 25:197
§ 25:198
§ 25:199
§ 25:200
§ 25:201
§ 25:202
§ 25:203
§ 25:204
§ 25:205
§ 25:206
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Plain error

Aggravating circumstances

Appeal by State or municipality under 22 O.S. § 1053

Argument of counsel generally

Bail bond pending appeal

Brady violation

Circumstantial evidence

Closing arguments

Competency or insanity

Confession

Confrontation clause

Constitutionality of statute

Continuances

Cross examination

Cumulative errors

Death sentence

Demurrer to evidence or directed verdict

Discovery orders

Disqualification of trial judge

Dismissal motions

Evidentiary rulings

Evidence of other crimes

Expert testimony

Guilty plea

Harmless error—Introduction

—Non-constitutional error

—Constitutional error

—Exception for “structural” constitutional error

—Cumulative errors or irregularities

Indigence

“Indian Country” jurisdiction

Ineffective assistance of counsel

Insufficient evidence

Jury instructions

Jury selection

Jury verdicts

Juvenile certification

Juror misconduct

Juror substitution

Jury exposure to improper information

Motion to quash for insufficient evidence

New trial

Photographs

Post-conviction appeals

Preliminary hearing

Presumptions

Prosecutorial misconduct

Questions of law

Retroactive application of new rules of criminal procedure
on pending direct appeals
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§ 25:207 Revocation proceedings

§ 25:208 Search warrant

§ 25:209 Sentences

§ 25:210 Severance or joinder of counts

§ 25:211  Speedy trial

§ 25:212 “Stand Your Ground” immunity rulings
§ 25:213 Statutes

§ 25:214  Sufficiency of evidence

§ 25:215  Suppression of evidence

§ 25:216  Suspension or deferral of sentence

§ 25:217 Venue

§ 25:218  Verdict form

§ 25:219  Voluntary intoxication

§ 25:220 Waiver of counsel

§ 25:221  Withdrawal of guilty plea

§ 25:222  Youthful Offender Act—Certification

XXV. PRESERVATION OF ERROR

§ 25:223  General principles

§ 25:224  Plain error

§ 25:225  Bifurcation for multiple counts some of which depend on
prior conviction

§ 25:226  Briefing

§ 25:227 Confessions

§ 25:228 Constitutional issues

§ 25:229 Evidence

§ 25:230  Error in capital cases

§ 25:231 Invited error

§ 25:232  Jury instructions

§ 25:233  Jury selection

§ 25:234 Motions in limine and other pretrial evidentiary rulings

§ 25:235 Nonverbal events at trial

§ 25:236  Scivener’s errors

§ 25:237  Statute of limitations

§ 25:238 Two judge rule

§ 25:239  Voir dire

CHAPTER 26. APPEALS TO THE TENTH
CIRCUIT COURT OF APPEALS

I. INTRODUCTION—APPLICABLE RULES AND
OTHER SOURCES OF AUTHORITY

§ 26:1 Tenth Circuit rules and Federal Rules of Appellate
Procedure
§ 26:2 Tenth Circuit resources

II. CONSTITUENTS AND HISTORY OF THE TENTH
CIRCUIT COURT OF APPEALS

§ 26:3 COVID-related precautions withdrawn
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§ 26:4  Six states included in Tenth Circuit, created in 1929

III. APPELLATE JURISDICTION AND TIME TO
APPEAL

§ 26:5 Jurisdiction generally
§26:6  Appeals of final decisions
§ 26:7 —Appeals under Fed.R.Civ.P. 54(b)

§26:8  —Orders dismissing federal claims and remanding
supplemental state claims under 28 U.S.C. § 1367
§ 26:9 —Collateral orders

§26:10 —Qualified immunity

§ 26:11 —The Perlman Doctrine

§26:12 —Postjudgment orders on matters which do not suspend
appeal time

§ 26:13 —Appeals of final decisions—Other orders

§ 26:14 —Form of final order

§ 26:15 —Substance of final order

§ 26:16 Dismissal without prejudice (whether or not voluntary)
will not result in finality unless as practical matter it
precludes further federal court litigation of same claims

§ 26:17 Stay orders

§ 26:18 Consolidated or severed district court proceedings

§ 26:19  Appeals of interlocutory orders

§ 26:20 —Appeals as a matter of right under Section 1292(a)

§ 26:21 —Injunctions; Section 1292(a)(1)

§ 26:22 —Receiverships; Section 1292(a)(2)

§ 26:23 —Under Federal Arbitration Act

§ 26:24 —Certified interlocutory appeals; Section 1292(b)

§ 26:25 —Class certification orders; Fed.R.Civ.P. 23(f)

§ 26:26  Extraordinary writs

§ 26:27 Pendent appellate jurisdiction

§ 26:28 Matters outside appellate jurisdiction

§ 26:29 Remand to state court after removal

§ 26:30 Appeal of order disposing of motion to remand removed
class action

§ 26:31 Contractual waiver of right to appeal
§ 26:32 Time to file notice of appeal

§ 26:33 —Special appeal times for cases involving federal entities
§ 26:34 —Special rules when appellant has filed a bankruptcy
petition

§ 26:35 —When the appeal period commences to run, and the
“separate document” requirement

§ 26:36  —When notice of appeal is deemed filed

§ 26:37 —When filing deadline is a weekend or holiday, or weather
is inclement

§ 26:38 —Interlocutory orders appealable by right
§ 26:39 Post-judgment motions—Suspending appeal time
§ 26:40 —Historical background

§ 26:41 —Current version of Federal Rule of Appellate Procedure
4(a)(4)
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§ 26:42 —Motions to reconsider that toll outside the scope of
Fed.R.App.P. 4(a)(4) or any other rule

§ 26:43 —Appealability of ruling on post-judgment motion

§ 26:44 —How to appeal a ruling on post-judgment motion

§ 26:45 —Applicability to interlocutory appeals

§ 26:46 —Attorney’s fees and costs

§ 26:47 —Interest

§ 26:48 —Remittitur

§ 26:49 Sanctions

§ 26:50 Premature and protective appeals

§ 26:51 Extensions of time

§ 26:52  Cross-appeals

§ 26:53 Standing to appeal and appeals by non-parties below

§ 26:54 Ripeness

§ 26:55 Mootness

§ 26:56  Appeals from administrative decisions

§ 26:57  Other jurisdictional considerations

IV. COMMENCING THE APPEAL

§ 26:58 Summary of steps in commencing appeal

§ 26:59 Filing notice of appeal non-electronically

§ 26:60 Filing notice of appeal electronically

§ 26:61 —Facsimile filing not presently allowed

§ 26:62 Prison mailbox rule

§ 26:63 Payment of fee

§ 26:64 —In forma pauperis appeals; Section 1915

§ 26:65 Content of notice of appeal—Including liberal construction
and the “functional equivalent” doctrine

§ 26:66 Attorney’s fees order requires new notice of appeal unless
Fed.R.App.P. 4(a)(4)(a)(iii) applies

§ 26:67 Joint or consolidated appeals

§ 26:68 Cross-appeals

§ 26:69 Appeals of certified interlocutory orders under § 1292(B) or
class certification orders under Fed.R.Civ.P. 23(f)

§ 26:70 Docketing statement

§ 26:71 Ordering the transcript

§ 26:72 Record on Appeal in Tenth Circuit

§26:73 Admission to Tenth Circuit Bar

§ 26:74 Entry of appearance, withdrawal, and certificate of
interested parties

§ 26:75 Disclosure statements required for (i) nongovernmental
corporations and bankruptcy debtors in all cases, (ii)
organizational victims of crime in criminal cases, and (iii)
unincorporated associations in diversity cases

§ 26:76  Attorneys in criminal and postconviction cases

§ 26:77 Preliminary record and docketing of appeal

V. STAYING EXECUTION OF JUDGMENTS PENDING
APPEAL

§ 26:78 Thirty-day automatic stay in most cases
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§ 26:79 Stays during the pendency of post-trial motions

§ 26:80 Availability of a stay, as matter of right, upon initiation of
appeal

§ 26:81 Function of bond or other security to obtain a stay of
judgment

§ 26:82 Potential waiver of damages incurred by appellee by
failing to seek sufficient conditions to supersedeas bond

§ 26:83 Ascertaining amount of supersedeas bond

§ 26:84 General practice in Oklahoma’s federal district courts as to
setting amount of bond

§ 26:85 Circumstances in which a party may be entitled to a stay
of execution without posting bond

§ 26:86  Availability and cost of supersedeas bond

§ 26:87 Stay of execution of judgment in actions for injunction,
receivership, or patent infringement

§ 26:88 Stay of execution by the court of appeals

§ 26:89 Discharge of supersedeas bond on appeal

VI. APPELLATE PRACTICE GENERALLY

§ 26:90 Electronic filing

§ 26:91 Form of papers filed

§ 26:92 Number of copies of documents to be filed

§ 26:93 Privacy protection requirements for filed documents

§ 26:94 Service of papers

§ 26:95 Length limitations of documents generally

§ 26:96 Appendix of “Length Limits Stated in the Federal Rules
of Appellate Procedure”

§ 26:97 Certificate of compliance

§ 26:98 Computation of time

§ 26:99 Stipulated or voluntary dismissal of an appeal

§26:100 Scheduling conflicts

§26:101 Transfer of jurisdiction from district court to court of
appeals

§ 26:102 Motion practice generally

§ 26:103 Summary disposition motions (including motions to
dismiss or summarily affirm)

§26:104 Emergency motions

§ 26:105 Amicus curiae practice and procedure

§ 26:106 Filing under seal

§ 26:107 Highly sensitive documents (“HSDs”)

§ 26:108 Prison mailbox rule

§ 26:109 Preservation of appellate error—General standards

§ 26:110 — —Waiver v. forfeiture of issue on appeal

§26:111 — —Affirming on alternate ground that the district court
did not invoke

§ 26:112 — —Affirming on an alternate but unchallenged ground
upon which the district court based its ruling

§ 26:113 — —Reversing on an alternate ground that appellant has
waived

§ 26:114 — —Necessity of motion for new trial or for judgment as

a matter of law
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§ 26:115
§ 26:116
§ 26:117
§ 26:118

§ 26:119
§ 26:120
§ 26:121
§ 26:122
§ 26:123
§ 26:124
§ 26:125
§ 26:126
§ 26:127
§ 26:128
§ 26:129
§ 26:130
§ 26:131
§ 26:132
§ 26:133
§ 26:134
§ 26:135
§ 26:136
§ 26:137
§ 26:138
§ 26:139
§ 26:140
§ 26:141
§ 26:142
§ 26:143
§ 26:144
§ 26:145
§ 26:146
§ 26:147
§ 26:148
§ 26:149
§ 26:150
§ 26:151
§ 26:152
§ 26:153
§ 26:154
§ 26:155
§ 26:156
§ 26:157
§ 26:158
§ 26:159
§ 26:160
§ 26:161
§ 26:162
§ 26:163

—Specific issues—Amendment of complaint

— —Jury instructions

— —Motions in limine

— —Necessity of request or objection to district court’s
findings of fact

— —Sovereign immunity

— —Subject matter jurisdiction

— —Summary judgment

Standard of review—General standards

— —Legal issues

— —Fact-issues

— —Mixed questions of law and fact

— —Harmless error and cumulative error

— —Affirming on alternate grounds

— —Reversing on alternate grounds

— —Plain error

— —Abuse of discretion

—Specific standards

— —Abstention

— —Amendment to pleading

— —Attorney fees and costs

— —Bond decisions

— —~Certification under Rule 54(b)

— —Choice of law

— —Claim or issue preclusion

— —Class actions

— —Commenting on evidence by district court

— —Compliance with appellate mandate

— —Constitutional challenges

— —Contractual construction

— —Damages

— —Default judgment

— —Discovery rulings

— —Disqualification of trial judge

— —Documentary evidence

— —Exhaustion of administrative remedies

— —ERISA claims

— —Evidentiary rulings

— —Extensions of time

— —Failure to state a claim

— —Forum selection clause

— —Injunction

— —Intervention

— —Issues arising during trial and pretrial proceedings

— —Judgment as a matter of law

— —dJudgment on the pleadings

— —dJudicial estoppel

— —dJury instructions

— —Jury verdict

— —dJusticiability issues, including standing, ripeness,
and mootness

Ixiii
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§ 26:164 — —“Law of the case” and the “mandate rule”

§ 26:165 — —Mistrial

§26:166 — —Motion to alter or amend judgment

§ 26:167 — —Party joinder determinations

§ 26:168 — —Personal jurisdiction

§ 26:169 — —Pleading fraud, mistake, or condition of mind with
particularity

§ 26:170 — —Preemption of state laws

§26:171 — —Prejudgment Interest

§ 26:172 — —Post-judgment motions

§ 26:173 — —Procedural rules and trial procedure

§ 26:174 — —Pro se parties

§ 26:175 — —Punitive damages

§ 26:176 — —Qualified immunity

§ 26:177 — —Sanctions in district court

§ 26:178 — —Scheduling order modification

§ 26:179 — —Securities cases

§26:180 — —Sovereign immunity

§26:181 — —Standing

§ 26:182 — —State law

§ 26:183 — —Statute of limitations

§ 26:184 — —Stay pending appeal

§ 26:185 — —Statutory construction

§ 26:186 — —Subject matter jurisdiction

§26:187 — —Summary judgment

§ 26:188 — —Supplemental jurisdiction

§ 26:189 — —Transferred actions

§ 26:190 — —Voluntary dismissal authorization

§ 26:191 — —Vacation or modification of judgment

§ 26:192 — —Venue

§ 26:193 — —Waiver of privileges

§ 26:194  Settlement conferences—2016 withdrawal of mandatory
settlement conference procedure for counsel

§ 26:195 —Mediation

§26:196 —Dismissal in view of settlement

§ 26:197 “Law of the case” and the “mandate rule”

§ 26:198 Sanctions on appeal

§ 26:199 Deficiency letters and notices of noncompliance with rules

§ 26:200 Constitutional challenges on appeal

§ 26:201 Appeals from preliminary injunctions—scope of review

§ 26:202 Estimating time to complete the appellate process

§ 26:203 Intervention on appeal

§ 26:204  Substitution of parties

§ 26:205 Disqualification of appellate judges

§ 26:206 Judicial misconduct complaint procedure

§ 26:207 Attorney Tenth Circuit bar admission and certificate of
good standing

§ 26:208 Suspension of rules in an “Appellate Rules Emergency”

VII. BRIEFS

§ 26:209 Time for filing
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§ 26:210
§ 26:211
§ 26:212

§ 26:213
§ 26:214
§ 26:215
§ 26:216
§ 26:217
§ 26:218
§ 26:219
§ 26:220
§ 26:221
§ 26:222

§ 26:223

§ 26:224

§ 26:225
§ 26:226

§ 26:227

§ 26:228
§ 26:229

§ 26:230
§ 26:231

§ 26:232
§ 26:233
§ 26:234

§ 26:235
§ 26:236
§ 26:237
§ 26:238
§ 26:239
§ 26:240
§ 26:241
§ 26:242
§ 26:243
§ 26:244
§ 26:245
§ 26:246
§ 26:247

Extensions of time

Number of copies

Length, text formatting, and other form requirements for
briefs

Disfavored practices

Manner of filing brief or appendix

Service requirements for brief or appendix

Joint briefing

Content and form of briefs generally

Checklists for briefs

Appellant’s brief

—Ghostwriting prohibited and sanctionable

—Cover

—Disclosure statement under Fed.R.App.P. 26.1 not
required for a principal brief in Tenth Circuit. 10th
Cir.R. 26.1

—Statement identifying members and partners of
unincorporated entities in diversity cases. 10th Cir. R.
28.2(C)(6)

—Table of contents, table of authorities, statement of
prior or related appeals, and Glossary. Fed. R. App. P.
28(a)(2), (3); 10th Cir. R. 28.2(C)(3) and (4)

—Statement of jurisdiction. Fed.R.App.P. 28(a)(4)

—Statement of issues. Fed.R.App.P. 28(a)(5); 10th Cir. R.
28.1(A)

—Statement of the case and references to the record.
Fed.R.App.P. 28(a)(6)

—Summary of argument. Fed.R.App.P. 28(a)(7)

—Argument and authorities with standard of review and
record references showing preservation of error.
Fed.R.App.P. 28(a)(8); 10th Cir. R. 28.1(A), (B)

—Conclusion. Fed.R.App.P. 28(a)(9)

—Statement regarding oral argument. 10th Cir. R.
28.2(C)(2)

—Signature. 10th Cir. R. 46.5(A)

—~Certificate as to separate briefing. 10th Cir. R. 31.3(B)

—~Certificate of compliance. Fed.R.App.P. 28(a)(10);
Fed.R.App.P. 32(g)

—Certificate of service. Fed.R.App.P. 25(d)

—Privacy certifications

—Attachments. 10th Cir. R. 28.2(A); Fed.R.App.P. 28(f)

—Appendix. 10th Cir. R. 30.1

Appellee’s brief

Reply briefs

Cross-appeals

Surreply briefs

References to parties

Reference to unpublished opinions

Effective brief-writing

—Selection of issues

—Maintain credibility and be accurate
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§ 26:248 —Avoid sloppiness

§ 26:249 —Avoid injection of personality
§ 26:250 —Assist court in reading brief
§ 26:251 Supplemental authorities

VIII. APPENDIX TO BRIEF

§ 26:252  Appendix usually required

§ 26:253  Multiple appellants: avoiding duplication

§ 26:254  Contents of appendix

§ 26:255  Appendix must include entire relevant transcript if
raising sufficiency of evidence

§ 26:256  Appendix must include entire relevant transcript when a
“harmless error analysis” is required

§ 26:257  Jury instruction challenges require transcript pages
relating to all instructions and relevant objections

§ 26:258 Exhibits should normally be included in appendix—Not
in an “addendum”

§ 26:259 Deficiencies in appendix—Consequences

§ 26:260 Exclusions from appendix

§ 26:261 Form of appendix

§ 26:262  Privacy redactions—Special caution

§ 26:263 Sealed documents

§ 26:264 Filing and service requirements

§ 26:265 Supplemental appendix

§ 26:266 Obtaining a file stamped copy

IX. ORAL ARGUMENT

§ 26:267 Requesting oral argument

§ 26:268 Frequency of oral argument

§ 26:269 Scheduling and procedural formalities of oral argument
§ 26:270 Transcribing or obtaining court’s recording of oral

argument
§ 26:271  Effective oral argument
§ 26:272 —Preparation for oral argument
§ 26:273 —Presentation of oral argument

§ 26:274 —Advantage of appellee’s counsel
§ 26:275 —Rebuttal

X. DISPOSITION OF APPEAL

§ 26:276  Statistics—Reversal rate

§ 26:277 Issuance and effect of opinion

§ 26:278 Varieties of dispositions—Generally

§ 26:279 —Affirmance

§ 26:280 —Reversal

§ 26:281 —Reversal where error infects general verdict
§ 26:282 —Remand

§ 26:283 —Assignment to a different judge on remand

§ 26:284 Issuance of mandate and its effects: “law of the case,” and
the “mandate rule”
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XI. REHEARING AND EN BANC DETERMINATION

§ 26:285 Distinctions between rehearing and en banc
determination

§26:286 Fed.R.App.P. 40 governs both rehearing and en banc
consideration

§ 26:287 Caution should be exercised in filing a petition for either
panel rehearing or en banc consideration

§ 26:288 Time for filing petition for rehearing or en banc
consideration

§ 26:289 Content of a petition for rehearing

§ 26:290 Form, length, and filing requirements for a petition for
rehearing

§ 26:291 Response to petition for rehearing

§ 26:292 Reconsideration prohibited

§ 26:293 Oral argument

§ 26:294  Effect of petition for rehearing on mandate

§ 26:295 Effect of granting a petition for rehearing

§ 26:296 Amicus curiae on rehearing

XII. ATTORNEY FEES, COSTS, AND INTEREST

§ 26:297 Appellate award of attorney fees
§ 26:298 Costs on appeal
§ 26:299 Interest on money judgment after appellate disposition

XIII. EXTRAORDINARY WRITS

§ 26:300 Writs of mandamus, prohibition, and other extraordinary
writs

XIV. APPEAL FROM THE DECISION OF MAGISTRATE
JUDGE

§ 26:301 Type of appellate review dependent upon whether
reference is consensual and whether order is dispositive

§26:302 Appellate procedure on nonconsensual reference

§ 26:303 Appellate procedure on consensual reference

§ 26:304 Local rules

XV. APPEAL FROM BANKRUPTCY COURT TO A
DISTRICT COURT OR BANKRUPTCY APPELLATE
PANEL

§ 26:305 Direct appeal to Circuit Court of Appeals from
bankruptcy court

§ 26:306  Appeal from bankruptcy court to district court or
bankruptcy panel

§ 26:307 Appeal from district court or bankruptcy panel to Tenth
Circuit

XVI. REVIEW OR ENFORCEMENT OF
ADMINISTRATIVE AGENCY DECISIONS

§ 26:308 Applicable rules
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§ 26:310

§ 26:311
§ 26:312
§ 26:313
§ 26:314
§ 26:315
§ 26:316

XVII.

§ 26:317
§26:318
§ 26:319
§ 26:320
§ 26:321
§ 26:322
§ 26:323
§ 26:324

OxLAHOMA APPELLATE PRACTICE

Electronic and conventional filing procedures

Petition for review and/or application for enforcement
and answer

Docketing statement

Service

Stay

Record

Briefs

Specialized procedures in some cases

FEDERAL APPEALS IN HABEAS CORPUS
PROCEEDINGS

Application for writ
Certificate of appealability
Second or successive petitions
Standard of review

Death penalty cases
—Statement of execution date
—Stay pending appeal
—~Certificate of appealability

CHAPTER 27. UNITED STATES SUPREME
COURT PRACTICE

§ 27:1
§ 27:2
§ 27:3
§ 27:4
§ 27:5

§ 27:6

Jurisdiction of the United States Supreme Court

Time to file petition for writ of certiorari

Stay by lower court pending outcome of petition for writ of
certiorari

Other procedures governing petition for certiorari in United
States Supreme Court

Lack of precedential value of plurality or equally divided
opinion

Statistical improbability of obtaining certiorari

Table of Laws and Rules
Table of Cases

Index

Ixviii



