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Introduction: “Upon this point a page of history is
worth a volume of logic.”

What is property?

The feudal system of Medieval England with
definitions of terms

Common law conveyancing and evolution of the
modern deed

Types of estates in land—Generally

Types of estates—Fee simple absolute

—Fee tail (also known as entail)

—Conditional or defeasible fees

— —Termination of conditional fee by statute of
limitations, rule against perpetuities, judicial sale, or
(for a fee simple subject to a condition subsequent)
waiver

— —Fee simple determinable (fee simple subject to a
special limitation)

— —Fee simple subject to a condition subsequent (fee

simple subject to a right of entry for a condition
broken)

— —Fee simple subject to an executory limitation (fee
simple subject to a conditional limitation)

—Life estate

—Estate for years

A short history of feudal estates
Future interests—Generally
—Remainders—Generally
—Vested remainders
—Contingent remainders

The statute of uses—Generally
—Conveyancing

The rule against perpetuities—Common law
—Statutory rule

—~Class gifts
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§ 1:25 Conveyancing at Common Law

CHAPTER 2. THE RECORDING SYSTEM

§2:1 History of recording statute

§2:2 Conveyances without deeds—Proprietors in common,
towns and the Commonwealth

§2:3 Present recording statute—Generally

§2:4 —Conveyances

§ 2:5 —Leases

§ 2:6 —Assignment of rents and profits

§ 2:7 —Actual notice

§2:8 —Constructive notice: party recording document must

insure proper indexing in registry of deeds records

§2:9  Types of title—Record title

§ 2:10 —Marketable title

§ 2:11 —Insurable title

§ 2:12  Public records

§ 2:13  Place of recording—Generally

§ 2:14 —Registered and unregistered land

§ 2:15 —Non-testamentary trusts

§ 2:16 —Two or more districts

§ 2:17 Indefinite references—Curative statute M.G.L. c. 184,
§ 25

§ 2:18 —All right, title and interest

§ 2:19 —Other descriptions

§ 2:20 —Deeds to trustees

CHAPTER 3. PURCHASE AND SALE
AGREEMENTS

§3:1 Preliminaries—Oral agreements and statutes
requiring a writing to create or convey an interest in
land: Statute of Frauds (M.G.L. 259, § 1(4)); M.G.L. c.
183, § 1 and M.G.L. c. 203, § 1

§ 3:2 —Email communications and the Uniform Electronic
Transactions Act, M.G.L. c. 110G

§3:3 —Part performance or detrimental reliance, and
quantum meruit

§34 —Offer forms

§3:5 Elements of agreement—Sellers

§3:6  — —Death of seller before closing

§3:7 —Buyers

§3:8 —Interest of buyers

§3:9 —Premises

§ 3:10 —Sale inclusions and exclusions; Fixtures
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§ 3:11 —Form of deed
§ 3:12 —Quality of title
§ 3:13 —Plan of premises

§ 3:14 —Registered land considerations; transfer certificates
of title.

§ 3:15 —Payment of agreed purchase price

§ 3:16 —Place for performance and Electronic Recording (E-
Recording) of Documents

§ 3:17 —Time for performance

§ 3:18 —Condition of premises at closing

§ 3:19 —Extension to solve problems

§ 3:20 —Failure of seller to solve problems

§ 3:21 —Buyer’s election to accept title
§ 3:22 —Acceptance of deed
§ 3:23 —Clearing title with purchase money

§ 3:24 —Insurance coverage
§ 3:25 —Closing adjustments
§ 3:26 —Broker fees, warranty, and joinder

§ 3:27 —Deposit holding; Escrows

§ 3:28 —Default by buyer—Liquidated damages

§ 3:29 —Seller’s spouse

§ 3:30 —Negating warranties and representations with an
exculpatory clause (also known as a merger clause or
an integration clause)

§ 3:31 —Mortgage contingency

§ 3:32 —Inspection contingency, which can be waived only
under limited circumstances

§ 3:33 —Zoning (and other land use regulation) and building

compliance
§ 3:34 —Health and safety conditions—Lead paint
§ 3:35 — —Fire safety
§ 3:36 — —UFFI (Urea Formaldehyde Foam Insulation)
§ 3:37 — —Radon
§ 3:38 — —Asbestos
§3:39 — —M.G.LA. c. 21E
§ 3:40 —Other conditions
§ 3:41 —Administrative provisions—Notices to parties
§ 3:42 — —Execution of required documents

§ 3:43 —Legal effect of agreement
§ 3:44  Specific performance of a real estate agreement,
option, or right of first refusal

CHAPTER 4. TYPES AND ELEMENTS OF
DEEDS

§4:1 Deed Liability on covenants: Historical introduction;
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Definitions of terms and what constitutes a covenant,;
Types of covenants at common law; Covenants
running with the land and covenants personal to
immediate parties to the deed; Breach of covenants;
Measure of damages for breach; Liability of
conservators, trustees, heirs and personal
representatives

§4:2 Encumbrances in general: Duty to disclose known
encumbrances; What constitutes an encumbrance;
Municipal lien encumbrances; What constitutes a
breach of a covenant against encumbrances; What is
not a breach of the covenant against encumbrances;
Measure of damages for breach

§4:3 Oral agreements concerning encumbrances

§4:4 Subject matter—Realty v. personalty

§4:5 Types of deeds—Warranty deeds—Short form

§ 4:6 — —Meaning of warranty covenants

§4:7 — —Effect of warranty covenants

§4:8 — —Estoppel by deed and its corollary estoppel by
lease

§4:9 —Quitclaim deeds—Short form

§4:10 — —Meaning of quitclaim covenants

§4:11 — —Effect of quitclaim covenants

§4:12 — —Estoppel by deed

§ 4:13 Types of deeds-Personal Representative’s deeds
(formerly known as executor’s and administrator’s
deeds)—Title after death

§ 4:14 Types of deeds—Personal Representative’s deeds
(formerly known as executor’s and administrator’s
deeds)—Conveyances

§ 4:15 —Trustee’s deeds

§ 4:16 —Guardian’s and Conservator’s deeds

§ 4:17 —Release deeds

§4:18 —Confirmatory deeds

§4:19 —Cemetery deeds

§ 4:20 Elements of deeds—Grantees—Errors in names and
other scriveners’ errors

§4:21 —Words of grant

§ 4:22 —Life estates

§ 4:23 —Consideration—Generally

§ 4:24 — —Illegal consideration

§ 4:25 —Descriptions—Generally

§ 4:26  Resolving conflicts in deed descriptions

§ 4:27 Elements of deeds—Descriptions—Street numbers
§ 4:28 — —State, county, municipality

§4:29 — —Plans
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Elements of a deed—Descriptions—By plan reference

Elements of deeds—Descriptions—Metes and bounds

— —Running description

— —Title references

— —Plan reference

— —Ambiguities, conflict and errors

— —Bootstrapping

— —Boundary on a public or private way, watercourse,
wall, fence, railroad right of way, or other similar
linear monument under the derelict fee statute,
M.G.L. c. 183, § 58

— —“More or less”

—Signatures—Sunday execution

— —Forgery

— —Individuals

— —Corporations

— —Limited partnerships

— —Limited liability companies and partnerships

— —Trustees

— —Attorneys under power

— —Unincorporated associations

—Seals

—Authority

—Acknowledgments

—Notarizations

—DMaterial alterations

—Filling in blanks

—Delivery—Necessity for delivery

— —Death of grantor before recording

— —Date of delivery

— —Delivery to third persons

— —Delivery in escrow

— —Delivery to registry

— —Acceptance

—Recordation—Generally

— —Registered land

— —Unregistered land

— —Recording as delivery

— —Delayed recording

Reformation of deeds and other instruments

Rights of first refusal

Options to purchase

Simultaneous deeds doctrine—Deeds recorded at the
same time construed as a single transaction
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CHAPTER 5. PARTIES TO DEEDS
§5:1 Designation by name

§ 5:2 Mistake in name

§ 5:3 Assumed name

§ 5:4 Grantors—Definitions

§5:5 —Individuals—Compos mentis presumption

§5:6 — —Minor grantors

§5:7 — —Mentally Ill grantors

§5:8 — —Developmentally disabled grantor

§5:9 — —Conservator or guardian or spendthrift grantors
§ 5:10 — —Married men

§ 5:11 — —Married women

§ 5:12 —Native Americans
§ 5:13 —Joint tenants
§ 5:14 —Tenants by the entirety

§ 5:15 —Tenants in common

§ 5:16 —Corporations—Generally

§ 5:17 — —Professional

§ 5:18 — —Dissolved

§ 5:19 — —Transfers of substantially all assets
§ 5:20 — —Due diligence

§5:21 — —Mergers

§ 5:22 — —Foreign

§ 5:23 — —Non-profit or tax-exempt

§ 5:24 —General partnerships

§ 5:25 —Partnerships—Liability of partners
§ 5:26 —Limited partnerships

§ 5:27 —Limited liability companies

§ 5:28 —Limited liability partnerships

§ 5:29 —Massachusetts business (corporate) trusts

§ 5:30 —Joint ventures

§ 5:31 —Unincorporated associations

§ 5:32 —Nominee trustees

§ 5:33 —Executors, administrators, devisees, and heirs at
Law

§ 5:34 —Testamentary trustees

§ 5:35 —Guardians and conservators

§ 5:36 —Sheriffs
§ 5:37 —Trustees in bankruptcy

§ 5:38 —Powers of attorney (attorneys-in-fact)
§ 5:39 —Religious societies
§ 5:40 —Governments—Federal, state, county, municipal

§ 5:41 —Railroads
§ 5:42 —Aliens
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Grantees—Individuals

—dJoint tenants—Other than husbands and wives and
unequal interests

— —Husbands and wives

—Tenants by the entirety

—Tenants in common

—Relationship between cotenants

—Transfers to self and others

—Homesteads

—Corporations

—General partnerships

—Partnerships—Liability of partners

—Limited partnerships

—Limited liability companies

—Limited liability partnerships

—Massachusetts business (corporate) trusts

—dJoint ventures

—Unincorporated associations

—Trustees

—Other fiduciaries

—Religious societies

Life estates

CHAPTER 6. DOWER AND HOMESTEAD

§ 6:1
§ 6:2
§ 6:3
§ 6:4
§ 6:5
§ 6:6
§ 6:7
§ 6:8
§ 6:9
§ 6:10
§ 6:11
§ 6:12
§6:13
§6:14
§ 6:15
§ 6:16
§6:17

Common Law dower

Common Law curtesy

Abolition of lifetime dower and curtesy
Abolition of curtesy

Procedure for assignment of dower
Effect of claiming dower

Release of dower
Homestead—Regular—Historically

— —At present

—Elderly or disabled—Generally
—Creation

—Termination and Abandonment
—Other provisions

—Problem period

—Insolvency

—Bankruptcy

—Attachment and levy on civil execution

CHAPTER 7. LEASES

§7:1

Scope of chapter
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§7:2 Types of occupancy arrangements

§ 7:3 Leasehold covenants

§ 74 Recording requirements

§7:5 Option to purchase

§7:6 Right of first refusal

§ 7:7  Assignments by lessor

§ 7:8  Assignments by lessees and subleases

§7:9 Subordination to mortgage

§ 7:10 Termination of leases

§ 7:11 Long-term leases

§ 7:12 Tenant’s due diligence

§ 7:13 Rent control

§ 7:14 Manufactured housing communities

§ 7:15 Leased premises—What constitutes “premises”
§ 7:16 Discrimination in renting residential property

CHAPTER 8. EASEMENTS

§ 8:1 Introduction: origin of this chapter on easements, with
caveat for litigators

PART 1. NATURE OF EASEMENTS IN
MASSACHUSETTS LAW

§ 8:2 Definitions: easement, right of way and passageway,
dominant and servient estates

§ 8:3 Easement compared to a lease, license and profit a
prendre (which is a type of easement).

§ 8:4 Rights to lateral and subjacent support, and party walls

§ 8:5 Easement appurtenant vs. easement in gross

§ 8:6 Easement contrasted with private land use restriction
(also called “Restrictive Covenant”) and clauses
implying promises by grantee

§ 8:7 Perpetual vs. temporary (i.e., time limited) easement

§ 8:8 Exclusive vs. non-exclusive easement (non-exclusive
presumption)

§ 8:9 “A page of history . . .”: history of the law of easements
and treatises on easements

PART II. CREATION OF EASEMENTS

§ 8:10 Creation of easements must occur within some legally
established category

§ 8:11 Easement by express grant or reservation in a deed,
will or other writing

§ 8:12 How to draft a grant or reservation of an easement

§ 8:13 Easement by prescription (i.e., 20 years or more
adverse use)
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§ 8:14
§ 8:15
§ 8:16
§8:17
§8:18
§8:19
§ 8:20
§ 8:21
§ 8:22
§ 8:23
§ 8:24

§ 8:25

PART
§ 8:26

§ 8:27
§ 8:28

§ 8:29

§ 8:30
§ 8:31

PART

§ 8:32

§ 8:33
§ 8:34

PART

§ 8:35

Implied easement based on reasonable necessity

Implied easement by estoppel (also called easement by
boundary on a way)

Easements created by statutes

Easements created by court judgment

Easements created by written agreement

Easements created by eminent domain

Public easements created by dedication

Easement in gross

Easements in registered land

Common scheme: imposition by law of easement
appurtenant to all lots in a subdivision

Burden of proof and judicial rules governing creation
of easements

Easement by equitable estoppel—Based on conduct or
representation

III. USE OF EASEMENTS

Introduction: types of litigation over use of easements;
burden of proof is on easement holder

Easement by express grant or reservation

Easement by prescription: use is established and
limited by nature of use during 20-year prescriptive
period

Implied easement: whether based on reasonable
necessity or estoppel (boundary on a way), implied
easement may be used for any purpose for which the
land to which it is appurtenant may be lawfully used

Extent and limits of appurtenant rights

Limits on use: overburdening of easements

IV. LAND SUBJECT TO EASEMENTS (THE
“SERVIENT ESTATE”)

Locating and relocating easements on the ground,;
width of easements

Maintenance and repair of easement

Land subject to an easement may be used for any
purpose which does not unreasonably interfere with
the easement holder’s rights

V. TERMINATION AND EXTINGUISHMENT
OF EASEMENTS

Introduction: definitions of “termination” vs.
“extinguishment” of easements; burden of proof is on
party claiming easement has been extinguished
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$ 8:39
§ 8:40
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§ 8:43
§ 8:44

§ 8:45
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Extinguishment by grant or release

Extinguishment by adverse acts (prescription): conduct
of servient estate owner, inconsistent with the
easement, continuing for 20 years or more

Extinguishment by abandonment: requires conclusive
unequivocal evidence of acts inconsistent with the
easement, demonstrating an intent to abandon;
nonuse alone, no matter how long continued, is not
enough

Extinguishment by merger of title: easement and
underlying land owned by the same party

Termination of easement by necessity

Extinguishment by frustration of purpose: total and
permanent impossibility of enjoyment of an easement
limited by its terms to particular purpose(s)

Extinguishment by court judgment

Extinguishment by eminent domain taking of servient
estate

Termination by condition subsequent or conditional
limitation

Extinguishment by estoppel

CHAPTER 9. MORTGAGES

§ 9:1
§ 9:2
§9:3
§9:4
§ 9:5
§ 9:6
§ 9:7
§ 9:8
§ 9:9
§ 9:10
§9:11
§ 9:12
§9:13
§9:14

§ 9:15
§ 9:16
§ 9:17
§9:18
§ 9:19
§ 9:20
§ 9:21

XXX

Overview of mortgages

Title vs. Lien

Note vs. Security

Mortgage statutory short form

Mortgage covenants

Statutory condition

Who may be a mortgagor

Deed with separate agreement

Equitable mortgages

Open-end mortgages

Purchase money mortgages and their priority

Leasehold mortgages

Construction mortgage

Mortgage without liability on note—Non-recourse
mortgage

—Lack of consideration

Mortgage for future advances

Assignment of rents

Effect of recording UCC financing statement

Second mortgages—Generally

—Home equity loans

Government-guaranteed mortgages
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Cooperative bank mortgages

Other institutional mortgages

Alternative forms—Variable rate mortgages

—Graduated payment mortgages

—Balloon mortgages

—Bi-weekly mortgages

—Reverse mortgages

—Performance mortgages

Participation loan mortgages

Real estate taxes

Eminent domain

Casualty losses—Insurance

Usury

Points

Truth in lending—Generally

—Right of rescission—Generally

— —Waiver

Other disclosures

Prohibited discrimination—Redlining

—UFFT and lead paint

Title certification

Acceleration and 90-day notice under M.G.L. c. 244,
§ 35A; reasonable steps and good faith effort to avoid
foreclosure under M.G.L. c. 244, § 35B; federal
preemption for national bank and federal savings
association mortgages executed before July 21, 2010
or July 21, 2011

Due-on-sale clauses

Penalties—Generally

—Pre-payment penalties

—Late charges

Subordination of mortgages

Assignment of mortgage

Assignment of mortgage to owner of equity

Extension agreements

Assumption of mortgages

Partial releases—Generally

—Agreement of mortgagee to give

Discharges

Discharges after April 13, 2006

Obligation of estate to pay joint mortgage obligation
upon death of joint owner

Equitable subrogation

Regulation of mortgage lenders and brokers

Dragnet clauses
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§ 9:61 Merger of mortgage into fee simple

§ 9:62 Mortgage of property held in statutory (M.G.L. c. 209,
§ 1, enacted by 1979 Mass. Acts, c. 727) tenancy by
the entirety

§ 9:63 Predatory Home Loan Practices Act (PHLPA), M.G.L.
c. 183C

CHAPTER 10. MORTGAGE FORECLOSURE

§ 10:1 Overview of foreclosures with checklist for conducting
a foreclosure

§ 10:2  Defending against mortgage foreclosures in
Massachusetts

§10:3 Preliminary matters

§ 10:4 Soldiers’ and Sailors’ Civil Relief Act (now called
Servicemembers Civil Relief Act, 50 U.S.C.A.
§§ 3901 to 4043)

§ 10:5 Foreclosure procedure prior to January 1, 1991

§ 10:6 Foreclosure procedure since January 1, 1991

§ 10:7 Procedure under Soldiers’ and Sailors’ Civil Relief act
(now called Servicemembers Civil Relief Act, 50
U.S.C.A. §§ 3901 to 4043)—Complaints

§ 10:8 Moratorium between July 11, 1991, and November 7,
1991

§10:9 Foreclosure procedure—Publication of notice

§ 10:10 —Mailing of notice

§ 10:11  Authority to foreclose

§ 10:12 Foreclosure by entry

§ 10:13 Foreclosure by sale—Generally

§ 10:14 —Adjournment of sale

§ 10:15 —Mortgagee’s affidavit of sale

§ 10:16 —Purchase by co-tenant

§ 10:17 —Purchase by owner of equity

§ 10:18 Mortgagee’s duty in foreclosing

§ 10:19 Rights, duties, and obligations of a foreclosing
mortgagee to tenants and others

§ 10:20 Proceeds of sale—Credits allowed

§ 10:21 Power of sale—Disposition of proceed

§ 10:22 Tax liens—Generally

§ 10:23 —United states’ right of redemption

§ 10:24  Other federal liens

§ 10:25 Bankruptcy—Automatic stay

§ 10:26 —Preferences and fraudulent conveyances
§ 10:27 Foreclosure of second mortgages

§ 10:28  Suits for deficiency

§ 10:29 Foreclosure by action (judicial foreclosure)

XXX11



TaBLE oF CONTENTS

§ 10:30 Foreclosures involving FDIC and RTC

§ 10:31

Income tax consequences of foreclosures

§ 10:32 Deeds in lieu of foreclosure
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Liens—Generally

Municipal liens—Real estate taxes

—Municipal lien certificates

—Other municipal liens

Betterments

Agricultural or horticultural property tax liens under
M.G.L. c. 61A & c. 61B

Forest land property tax liens under M.G.L. c. 61

Recreational land liens

Municipality’s right of refusal under M.G.L. chapters
61, 61A & 61B, which ripens into an option upon
conversion to residential, commercial or industrial
use

Death tax liens—Generally

—Federal

—Massachusetts

—Gifts in contemplation of death

Financing statements

Condominium liens

Federal tax liens

Massachusetts tax liens

Mechanic’s liens—Introduction; determining validity
of the lien and lien priorities

—Dissolving the lien

Lis pendens

Lis pendens special motion to dismiss
Final judgments or decrees
Attachments

Levy of execution

Sheriff’s sales

Seizures by government—Federal RICO
—Federal drug seizures

—State seizures

Lien priorities

Medicaid liens

Child support liens

CHAPTER 12. TAX TITLES

§12:1

Historical summary
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§ 12:2 Assessment
§ 12:3 Assessments—Community Preservation Act

§12:4 —Exemptions

§ 12:5 Billing—Generally
§12:6 —Quarterly bills

§12:7 Abatements—Generally
§12:8 —Appeal of denial

§ 12:9 Duration of lien

§ 12:10 Tax bill, notice and demand
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considerations
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§ 15:2 —Testamentary
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§ 16:1 Online resources and forms for the Massachusetts
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Code (MUTC)

§ 16:2 Probate records
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§ 16:4 Probate proceedings—Generally—On and after July
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general

§ 16:6 Personal representative—On and after July 1, 2011

§ 16:7  Probate of wills—Generally—Prior to July 1, 2011
and under the Mass. Uniform Probate Code, M.G.L.

c. 190B
§ 16:8 Probate of will—Waiver by surviving spouse
§ 16:9 —Pretermitted children

§ 16:10 —Predeceased devisee

§ 16:11 —Ademption

§ 16:12 Intestacy—Descent and distribution

§ 16:13 Probate of estates

§ 16:14 Testate proceedings—Generally—On and after July 1,
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§ 16:15  Supervised administration—Generally—On and after
July 1, 2011

§ 16:16  Closing estates—Generally—On and after July 1,
2011

§ 16:17 Voluntary administration of small estates consisting
entirely of personal property (no real estate)
§ 16:18 Construction of wills
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§ 16:26 —Under power in will
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§ 16:28 — —Distribution

§ 16:29 —Presumption of highest price

§ 16:30 Joint property

§ 16:31 Estates of absentees

§ 16:32 Estates of non-residents

CHAPTER 17. OTHER PROBATE MATTERS

§17:1 Online resources and forms for the Massachusetts
Uniform Probate Code (MUPC) and Uniform Trust
Code (MUTC)

§17:2 Guardians—Generally—Prior to July 1, 2009 and
under the Mass. Uniform Probate Code, M.G.L. c.
190B

§17:3 —Minors

§17:4 —Custodians for minors

§17:5 —Incapacitated persons

§17:6 —Spendthrifts

§17:7 Temporary guardians

§17:8 Conservators

§17:9 Nonresident wards and protected persons

§ 17:10 Termination of guardianship

§ 17:11 Duties and powers of guardians and conservators

§ 17:12  Sales of real estate by guardians and conservators

§ 17:13 Guardianships and conservatorships—Generally—On
and after July 1, 2009

§ 17:14  Guardianships and conservatorships of minors—On
and after July 1, 2009

§ 17:15 Guardianships only—Generally—On and after July 1,
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§17:16  Conservatorships only—Generally—On and after July
1, 2009
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§ 17:18 Antenuptial agreements—Generally

§17:19 —Requirements for validity
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§ 17:22  Divorce—Generally

§ 17:23 —Tenancy by the entirety

§ 17:24 —Division of property

§ 17:25 Enforcement of probate court judgments

§ 17:26  Durable powers of attorney

§ 17:27 Trusts

§ 17:28 Partition of Real Property; governed by M.G.L. c. 241

CHAPTER 18. EMINENT DOMAIN

§18:1 Constitutional and statutory authority

§18:2 Who may take by eminent domain?

§18:3 Purposes for which land may be taken

§18:4 Regulatory takings

§ 18:5 Procedure

§ 18:6 Alternative procedure—dJudicial proceedings

§ 18:7  Procedure for federal takings

§18:8 Damages

§18:9 Who is entitled to damages?

§ 18:10 Betterments

§ 18:11 Laying out of state highways

§ 18:12 Laying out of public ways

§ 18:13 Laying out of statutory private ways

§ 18:14 Distinguishing public and private ways

§ 18:15 Discontinuance of public ways and discontinuance of
maintenance of a public way

§ 18:16 Redevelopment and housing authorities, urban
renewal agencies, and urban redevelopment
corporations

§ 18:17 Effects of a taking

§ 18:18 Taking without compensation—Public easements by
prescription

CHAPTER 19. CONSUMER PROTECTION

§19:1 Remedies for fraud or deceit—Generally

§19:2 —Chapter 93A actions—Unfair or deceptive acts or
practices

§ 19:3 Fraud—Common law—Generally

§19:4 — —Ownership representations

§19:5 — —Title representations

§ 19:6 — —Value representations

§19:7 — —Profits representations

§19:8 — —Area representations

§ 19:9 — —Condition representations

§ 19:10 — —Husband and Wife
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§19:11
§ 19:12
§19:13

§19:14
§ 19:15

§19:16
§19:17
§19:18
§ 19:19

§ 19:20
§ 19:21
§ 19:22

— —Remedies—Specific restitution
— — —Rescission

Fraud distinguished from undue influence—Common

law

Fraud—Chapter 109A actions—Generally

— —Actual intent to hinder, delay, or defraud any
creditor of the debtor

— —Constructive fraud

— —Creditors’ remedies

— —Preferences

—Actions prior to October 6, 1996, under former
Chapter 109A, the Massachusetts Uniform
Fraudulent Conveyance Act

Consumer protection in lending—Chapter 140D

—M.G.L. c. 184, § 17B

—RESPA

CHAPTER 20. BANKRUPTCY

§ 20:1
§ 20:2
§ 20:3
§ 20:4

§ 20:5

§ 20:6

§ 20:7

§ 20:8

§ 20:9

§ 20:10
§ 20:11
§ 20:12
§ 20:13
§ 20:14
§ 20:15
§ 20:16
§ 20:17
§ 20:18
§ 20:19
§ 20:20
§ 20:21

Types of bankruptcy

Bankruptcy under pre-1978 Act

Notice of bankruptcy filing

Bankruptcy under post-1978 code—“Straight”
bankruptcy

—Reorganization

Effect of filing bankruptcy—Automatic stay

Relief from automatic stay

First meeting of creditors

Debtor’s exemptions

Discharge of debtor

What a trustee may avoid—Generally

—Preferences

—Fraudulent conveyances

Mortgage foreclosure as fraudulent conveyance

Abandonment of property by trustee

Debtor in possession

The position of a secured creditor

Conveyances under pre-1978 Act

Conveyances under post-1978 code

Effect of bankruptcy on liens

Effect of bankruptcy on tenancies by the entirety

CHAPTER 21. LAND COURT
PROCEEDINGS

§21:1

Jurisdiction of land court
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§ 21:2 Land court procedure

§ 21:3 Land Court motion practice: Land Court Rules 4
through 10

§21:4 Land Court trial practice

§ 21:5 Jury trial in a Land Court case

§ 21:6 Exclusive jurisdiction—Registration of title

§ 21:7 —Confirmation of title without registration
§ 21:8 —Complaints affecting registered land
§ 21:9 —Tax titles

§ 21:10 —Writs of entry

§ 21:11 —To require actions to try title

§ 21:12 —To determine validity of encumbrances

§ 21:13 —Discharge of an old mortgage

§ 21:14 —To establish authority to convey land

§ 21:15 —To determine boundaries of flats

§ 21:16 —To determine enforceability of equitable restrictions

§ 21:17 —To determine municipal boundaries

§ 21:18 —To determine either the validity of a zoning
enactment or its application to a particular parcel of
land under M.G.L. c. 240, § 14A

§ 21:19 Concurrent jurisdiction—Generally

§ 21:20 —Servicemembers Civil Relief Act cases

§ 21:21 Appeals from land court final judgments and
interlocutory orders

§ 21:22 Drafting a Land Court complaint, preventing removal
of a zoning appeal to Housing Court, and
withstanding a Rule 12(b)(6) motion to dismiss

§ 21:23 Limited Assistance Representation (LAR) in the Land
Court: A trap for the unwary lawyer

CHAPTER 22. REGISTERED LAND
§ 22:1 Nature of registered land
§ 22:2 Procedure in registration cases—Generally

§ 22:3 —Notice to interested parties

§ 22:4 —Determining boundaries of way

§ 22:5 —Bounding on waterfront, sea or pond
§ 22:6 —Contested cases

§ 22:7 —Decree of registration

§ 22:8 —Decree of confirmation

§ 22:9 —Encumbrances surviving registration

§ 22:10 —Reopening decree

§ 22:11 Who may petition for registration

§ 22:12 Dealing with land after registration

§ 22:13 Owner’s duplicate certificates of title

§ 22:14  Approval of documents by land court—Generally
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§ 22:15
§ 22:16
§ 22:17
§ 22:18
§ 22:19
§ 22:20

§ 22:21
§ 22:22
§ 22:23
§ 22:24

—Condominiums

—Death of registered owner

Permanence of registration

Easements in registered land

Adverse claims

Changes in registered land records (supplemental or
“S” petitions, also written as S-petitions or S
petitions)

Fraudulent conveyances

Lost certificates—After April 8, 1997

Assurance fund

Removal/withdrawal of land from registration system
under M.G.L. c. 185, § 52

CHAPTER 23. ZONING

§23:1
§ 23:2

§ 23:3
§ 23:4
§ 23:5
§ 23:6
§ 23:7

§ 23:8
§ 23:9
§23:10

§23:11
§ 23:12
§ 23:13
§ 23:14
§ 23:15

§ 23:16
§ 23:17

§ 23:18
§ 23:19
§ 23:20
§ 23:21

§ 23:22

Constitutional and statutory authority

Zoning Appeal Bond under M.G.L. c. 40A, § 17 and
Boston Zoning Act, § 11

Test for determining validity of zoning by-laws

Validity of zoning by-laws—Contract zoning

Effective date of Zoning Act

Construction of zoning by-laws—Generally

—A zoning by-law may be prohibitive, permissive, or
both

—Ambiguity construed in favor of land owner

—What is a lot? Merger of substandard lots

—PFrontage requirements for divisions and
subdivisions

Earth removal by-laws and quarry reclamation

Zoning districts—Generally

—MBTA community multi-family housing

—Spot zoning

What may and may not be regulated—the Dover
Amendment, M.G.L. c. 40A, § 3

Nonconforming lots, uses and structures

Section 6 finding to change, extend or alter a
preexisting nonconforming use or structure, or to
expand a structure on a preexisting nonconforming
lot

Using easements to address zoning issues

Condominium conversions

Wetlands

Enactment and amendment of zoning by-laws—
Generally

—Effective date of amendments
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§ 23:24
§ 23:25

§ 23:26
§ 23:27
§ 23:28
§ 23:29
§ 23:30
§ 23:31
§ 23:32
§ 23:33
§ 23:34

§ 23:35
§ 23:36
§ 23:37
§ 23:38
§ 23:39
§ 23:40
§ 23:41

§ 23:42

§ 23:43
§ 23:44
§ 23:45
§ 23:46
§ 23:47
§ 23:48
§ 23:49
§ 23:50
§ 23:51

§ 23:52
§ 23:53

§ 23:54
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Protection of subdivision plans

Enforcement of zoning by-laws

Building permits and zoning enforcement under
M.G.L. c. 40A, § 7

Boards of appeals—Generally

—Appeals from building inspector

Special permits—Generally

—Telecommunications towers

—Procedure

Variances—Generally

—Procedure

Judicial review—Generally

—Standing as a “person aggrieved” under M.G.L. c.
40A, § 17 and constitutional argument that all
persons have standing under Mass. Const. Pt. 1
Declaration of Rights, Art. 11

—Settlement

Site plan review (also called site plan approval)

Planned unit developments

Cluster zoning

Comprehensive permits

Anti-snob zoning

Exceptions to zoning—Religious and educational
institutions, M.G.L. c. 40A, § 3, I 2

Exceptions to zoning—Agricultural use (M.G.L. c.
40A, § 3, 1 1), solar energy (M.G.L. c. 40A, § 3, 1 9)

Accessory and incidental uses

Buffer zones

Reapplication after denial

Smart growth zoning and housing production

Development districts

Expedited permitting

Business improvement districts

Short-term or vacation rentals

M.G.L. c. 240, § 14A Land Court action to determine
validity or application of local zoning to a particular
parcel of land

Zoning vs. land use restrictions

Zoning vs. general bylaw or ordinance prohibiting or
regulating marijuana establishments

Zoning for Accessory Dwelling Units (ADUs), M.G.L.
c. 40A, § 3(11)

CHAPTER 24. SUBDIVISION CONTROL

§24:1
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§ 24:2
§ 24:3
§ 24:4
§ 24:5
§ 24:6
§ 24:7
§ 24:8
§ 24:9
§ 24:10
§ 24:11
§ 24:12
§ 24:13
§ 24:14
§ 24:15
§ 24:16
§ 24:17
§ 24:18
§ 24:19
§ 24:20
§ 24:21

§ 24:22
§ 24:23
§ 24:24

When subdivision control law came into effect

Determination of subdivision—Generally

—Statutory exceptions

Approval not required plans—Procedure

—Time limit for planning board action

—Protection from zoning changes

—Checkerboarding

Subdivision plans—Generally

—Preliminary plan—Generally

— —When required

—Definitive plan—Generally

— —Referral of plan to board of health

— —Planning board hearing

— —Waivers by planning board

—Approval of plan—Generally

— —Securing construction of ways

— —Modification of plan approval

Constructive approval

Requirements for recording plans

Creating sub-standard lots—Board of appeals
variance

Planning board rules and regulations

Official map

Appeals to court

CHAPTER 25. OTHER GOVERNMENTAL
REGULATIONS INVOLVING LAND USE AND

SALES

§ 25:1 Environmental regulation—Generally

§ 25:2 —Massachusetts Wetlands Protection Act

§ 25:3 —Private right of action to enforce the Massachusetts
Wetlands Protection Act

§ 25:4 Lawsuits to protect the environment under M.G.L. c.
214, § 7A

§ 25:5 Standing—Nature’s right to environmental protection

§ 25:6  Environmental regulation—Local wetlands bylaws
and ordinances

§ 25:7 Environmental regulations—Massachusetts Rivers
Protection Act

§ 25:8 Environmental regulation—Massachusetts Wetlands
Restriction Act

§ 25:9 —Municipal flood plain regulation

§ 25:10 —National Flood Insurance Program (NFIP)

§ 25:11 —Massachusetts waterways permits

xliii



REeAL Estate Law

§ 25:12 —Massachusetts coastal zone management

§ 25:13 —Massachusetts ocean sanctuaries

§ 25:14 —Massachusetts Scenic Rivers Act

§ 25:15 —Federal Water Pollution Control Act

§ 25:16 —Massachusetts Clean Waters Act

§ 25:17 —Federal Safe Drinking Water Act

§ 25:18 —Federal Clean Waters Act

§ 25:19 —Interstate compacts

§ 25:20 —Federal Resource Conservation and Recovery Act

§ 25:21 —Federal Comprehensive Environmental Response,
Compensation, and Liability Act

§ 25:22 —Massachusetts Hazardous Waste Management Act

§ 25:23 —Massachusetts Oil and Hazardous Material Release
Prevention and Response Act

§ 25:24 —Massachusetts Hazardous Waste Facilities Citing
Act

§ 25:25 —Municipal hazard waste ordinances

§ 25:26 —National Environmental Policy Act

§ 25:27 —Massachusetts Environmental Policy Act

§ 25:28 —Federal Clean Air Act

§ 25:29 —Massachusetts air pollution regulations

§ 25:30 —Massachusetts and municipal sewage disposal
regulations

§ 25:31 Land use regulation—Massachusetts billboard
regulations

§ 25:32 —Municipal earth removal regulations

§ 25:33 —Massachusetts Historic District Act

§ 25:34 —Massachusetts historical preservation restrictions

§ 25:35 —Massachusetts conservation restrictions

§ 25:36 —Massachusetts agricultural preservation
restrictions

§ 25:37 —Massachusetts watershed preservation restrictions

§ 25:38 —Massachusetts affordable housing restrictions

§ 25:39 —Municipal scenic mountains regulations

§ 25:40 —Massachusetts public lands and easements
regulations

§ 25:41 —Massachusetts Public Shade Tree Act

§ 25:42 —Municipal Scenic Roads Act

§ 25:43 —Massachusetts forest land controls

§ 25:44 —Massachusetts agricultural land controls
§ 25:45 —Americans with Disabilities Act of 1990
§ 25:46  Spite fences

§ 25:47 Public safety regulation—Lead paint

§ 25:48 —Fire safety

§ 25:49 —UFFI
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§ 25:50
§ 25:51
§ 25:52
§ 25:53
§ 25:54
§ 25:55
§ 25:56
§ 25:57
§ 25:58
§ 25:59

§ 25:60
§ 25:61

§ 25:62
§ 25:63

—Radon

—Asbestos

Land sales regulation—Land bank commissions

—Interstate Land Sales Full Disclosure Act

Land sale regulation—Railroad land sales

Underground fuel tanks

Community Preservation Act

Real estate transactions—Anti-terrorism

—Anti-money laundering program

Regional land use regulation—Martha’s Vineyard
Commission

—Cape Cod Commission

Regional land use regulation—Quabbin Reservoir,
Ware River and Wachusett Reservoir Watershed
Protection Act

Federal Endangered Species Act

Massachusetts Endangered Species Act

CHAPTER 26. WATER RIGHTS

§ 26:1
§ 26:2
§ 26:3
§ 26:4
§ 26:5
§ 26:6
§ 26:7
§ 26:8
§ 26:9
§ 26:10

History of water rights

Tidewaters—Seashore

—Rivers

—Division of flats

—Changes in flats

—Docks and wharves

Fresh water—Rivers

—Great ponds

—Mills, dams and reservoirs

—Drainage: reasonable use doctrine and private
nuisance

CHAPTER 27. ADVERSE POSSESSION

§ 27:1

§27:2
§ 27:3

§ 27:4
§ 27:5
§ 27:6
§ 27:7

§ 27:8
§ 279

Public policy and history of adverse possession;
summary of elements of proof

Requirements (elements of proof)—Actual possession

Requirements—Open (visible) and notorious to put
record title holder on notice

—Exclusive

—Duration—Generally

— —Tacking

—Hostile not permissive, but acquiescence is not
permission

—~Color of title

Parties who can or cannot claim title by adverse
possession
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§27:11
§ 27:12
§ 27:13

§27:14
§27:15
§27:16
§ 27:17
§ 27:18

§27:19

§ 27:20

§ 27:21
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Property and parties against whom adverse
possession may not be claimed

Extent of possession

Evidence of adverse possession

Interruption of adverse possession by commencement
of litigation, physical entry by record title holder, or
lack of continuous occupation

Prescriptive easements

Establishing record title

Boundary line agreements

Encroachments

Standard of proof, burden of production, burden of
persuasion (burden of proof) and evidentiary
presumptions in adverse possession litigation

Conveyance of adversely possessed land prior to
expiration of statute of limitations transfers both
legal title and a right of action to recover possession

Expiration of the 20-year adverse possession statute
of limitations vests good title, which cannot be
constitutionally divested

Adverse possession barred where trespasser’s use of
the land is prohibited by law or “is against public
policy.”

CHAPTER 28. CLOSINGS

§ 28:1
§ 28:2
§ 28:3
§ 28:4
§ 28:5

§ 28:6

§ 28:7

§ 28:8

§ 28:9

§ 28:10
§ 28:11
§ 28:12
§ 28:13
§ 28:14
§ 28:15
§ 28:16
§ 28:17
§ 28:18
§ 28:19
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Closings—Generally
Disclosures—Application for loan
—Truth-in-lending

RESPA

Other lender documents—Secondary market
documents

Identification of parties signing

Payment of purchase price

Money Laundering Control Act

Massachusetts deed excise stamps—Generally
—Deed in lieu of foreclosure

—Nominee trusts

—Divorce settlements

Land bank and other fees

Rescission

Certifications, opinions—Title

—Zoning

—M.G.L. ¢c. 93 § 70

Title insurance

Income tax reporting requirements—Withholding tax
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§ 28:20 —Reporting sales or exchanges

§ 28:21 —Foreclosures

§ 28:22  Responsibility of closing attorney—loan transactions

§ 28:23 Responsibility of buyers’ attorney at closings

§ 28:24 Responsibility of closing attorney—Common pitfalls
to avoid

§ 28:25  Closings involving FDIC

§ 28:26  Escrows

§ 28:27 Title 5 state septic system regulations and local board
of health regulations

§ 28:28 Good funds

CHAPTER 29. HOW TO CONDUCT A

RESIDENTIAL CLOSING

§29:1 Overview

§ 29:2 Pre-closing activities—Generally

§29:3 —Seller’s attorney

§29:4 —Lender’s attorney

§ 29:5 —Buyer’s attorney

§29:6 The closing

§ 29:7 —Responsibility of the closing attorney
§ 29:8 Post-closing activities

CHAPTER 30. TITLE INSURANCE

§ 30:1 Overview

§ 30:2 Nature of title insurance and risks insured against
§ 30:3 Risks insured—Expanded coverage policy

§30:4 Types of policies—Owner’s

§ 30:5 —Loan
§ 30:6 —Leasehold owner’s
§ 30:7 —Leasehold loan

§ 30:8 Losses covered and liability limitations
§ 30:9 Types of endorsements—Zoning

§ 30:10 —Other

§ 30:11  Exclusions and exceptions

§ 30:12 —Expanded coverage policy

§ 30:13 Affirmative coverage

§ 30:14 Continuation of policy coverage

CHAPTER 31. HOW TO EXAMINE A TITLE

§ 31:1 Introduction

§ 31:2 Registry of deeds records

§ 31:3 Finding a starting point
§31:4  Following the chain of title
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§ 31:5 What instruments to abstract

§ 31:6 What information to abstract

§ 31:7 Special problems—Generally

§ 31:8 —DMortgages

§ 31:9 —Attachments

§ 31:10 —Trusts

§ 31:11 —Tenancies by the entirety

§ 31:12 —Guardianships and conservatorships

§ 31:13 —Decedents

§ 31:14 —Corporations

§ 31:15 —Bankruptcy

§ 31:16 —Tax titles

§ 31:17 —Tax liens

§ 31:18 —Subdivisions

§ 31:19 —Orders of conditions

§ 31:20 —Delayed recording

§ 31:21 —Idem sonans

§ 31:22 —Estoppel by deed

§ 31:23  Other sources of record title—Generally

§ 31:24 —Probate court

§ 31:25 —City or town clerks

§ 31:26 —Assessors

§ 31:27 —County commissioners’ highway and railroad
records, and records of municipal public ways

§ 31:28 —Secretary of state

§ 31:29 Registered land

§ 31:30 Problems involving computerization

CHAPTER 31A. RIGHTS IN OR TITLE TO
REAL ESTATE ESTABLISHING AND

PROTECTING

§ 31A:1 Registration of title

§ 31A:2 Confirmation of title

§ 31A:3 Action to quiet or determine or remove a cloud on
title

§ 31A:4 Action to try title

§ 31A:5 Declaratory judgment

§ 31A:6 Partition

§ 31A:7 Slander of title action

§ 31A:8 Slander of title: avoiding litigation

§ 31A:9 Actions involving violation of private land use
restrictions

§ 31A:10 Actions involving violation of public land use
regulation
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§ 31A:11 Recorded affidavits

§ 31A:12  Filling Gaps in Title—Missing probates
§ 31A:13 —Missing deed

§ 31A:14 Comparison table

CHAPTER 32. HISTORICAL DATA
RELATING TO COUNTIES, CITIES AND

TOWNS OF MASSACHUSETTS
§ 32:1 Generally

Volume 28B

PART II. FORMS, OPINIONS, AND
STANDARDS

CHAPTER 33. AFFIDAVITS

§33:1 Affidavit as to adverse possession

§ 33:2  Affidavit of military service (superior court)

§33:3 Affidavit of no divorce—#1

§33:4 —#2

§ 33:5 Affidavit of non-use as to paper street

§ 33:6 Affidavit of service (superior court)

§ 33:7 Affidavit under M.G.L. c. 183, § 5B

§ 33:8  Fannie mae affidavit and agreement

§ 33:9 First refusal compliance—Affidavit

§ 33:10 Mortgage foreclosure affidavit—Appraisal and
advertising (Ruebeck)

§ 33:11 Mortgagor’s estoppel affidavit—Deed in lieu of
foreclosure

§ 33:12 Name affidavit

§ 33:13 Non-foreign seller affidavit

§ 33:14 Plaintiff's affidavit in support of motion for real
estate attachment

§ 33:15 Smoke detector affidavit and indemnification
agreement

CHAPTER 34. ATTACHMENTS

§ 34:1 Discharge of attachment
§ 34:2 Motion for approval of attachment at ex parte hearing
§ 34:3 Motion for approval of attachment (regular)

CHAPTER 35. BANKRUPTCY
§ 35:1 Clerk’s certificate—Intended sale
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—Intention to abandon property

Discharge of debtor

Motion for relief from automatic stay and for authority
to foreclose mortgage

Notice of Chapter 7 Bankruptcy Case—No proof of
claim deadline (for individuals or joint debtors)—
B-309A

—Proof of claim deadline set (for individuals or joint
debtors)—B-309B

—No proof of claim deadline set (corporations or
partnerships)—B-309C

—Proof of claim deadline set (for corporations or
partnerships)—B-309D

CHAPTER 36. BROKERAGE AGREEMENTS

§ 36:1
§ 36:2
§ 36:3
§ 36:4
§ 36:5
§ 36:6
§ 36:7
§ 36:8
§ 36:9
§ 36:10
§ 36:11
§ 36:12
§ 36:13
§ 36:14
§ 36:15

§ 36:16

Agreement for Exclusive Right to Sell—Greater
Boston Real Estate Board form

—With Designated Agency—Greater Boston Real
Estate Board form

—With Consent to Dual Agency—Greater Boston
Real Estate Board form

Agreement for Exclusive Agency—Greater Boston
Real Estate Board form

—With Consent to Designated Agency—Greater
Boston Real Estate Board form

—With Consent to Dual Agency—Greater Boston
Real Estate Board form

Buyer Representation Agreement—Greater Boston
Real Estate Board form

—With Consent to Designated Agency—Greater
Boston Real Estate Board form

—With Consent to Dual Agency—Greater Boston
Real Estate Board form

Facilitation Agreement—Greater Boston Real Estate
Board form

Time Extension Agreement—Greater Boston Real
Estate Board form

Agreement to Suspend Marketing—Greater Boston
Real Estate Board form

Massachusetts Consent to Designated Agency—
Greater Boston Real Estate Board form

Notice of Designated Agency—Greater Boston Real
Estate Board form

Massachusetts Consent to Dual Agency—Greater
Boston Real Estate Board form

Notice of Dual Agency—Greater Boston Real Estate
Board form
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CHAPTER 37. CERTIFICATES

§ 37:1
§37:2
§37:3
§37:4
§ 375
§ 37:6
§ 377
§37:8
§ 37:9
§37:10

§ 37:11
§ 37:12

§ 37:13
§37:14
§ 37:15
§ 37:16
§ 37:17
§ 37:18
§37:19

§ 37:20

§37:21

§ 37:22

§ 37:23

Certificate of clerk—General authorization

—Specific transaction authority

Certificate of limited partnership

Certificate of amendment of limited partnership

Estoppel certificate—Month-to-month tenant

—Tenant at will

—Tenant under lease

Nominee trust certificate of beneficiaries

Nominee trust certificate of trustees

Certificate of nominee trustee—Nominal
consideration transfer of registered land

Nominee trustees’ deed and certificate

Sublease certificate and agreement—Major lessor and
sublessee

Title certificate based on title policy—Unregistered
land—Refinancing

Title certification under Chapter 93—Registered land

—Unregistered land

— —Based on title opinion of another attorney

Urea Formaldehyde Foam Insulation (UFFI)
certificate

Certificate of organization for limited liability
company

Registration statement for limited liability
partnership

Certificate of trustee of non-testamentary trust under
M.G.L. c. 184 § 35—Recorded standard real estate
trust

Certificate of trustee of non—testamentary trust under
M.G.L. c. 184 § 35—Recorded nominee real estate
trust

Certificate of trustee of non—testamentary trust under
M.G.L. c. 184 § 35—Unrecorded real estate trust

Certificate of trustee as to resignation of trustee, and
to appointment of new trustee, and acceptance of
appointment by new trustee

CHAPTER 38. COMPLAINTS
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