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PART I. TREATISE

CHAPTER 1. HISTORICAL INTRODUCTION
§ 1:1 Introduction: “Upon this point a page of history is

worth a volume of logic.”
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§ 1:3 The feudal system of Medieval England with

definitions of terms
§ 1:4 Common law conveyancing and evolution of the

modern deed
§ 1:5 Types of estates in land—Generally
§ 1:6 Types of estates—Fee simple absolute
§ 1:7 —Fee tail (also known as entail)
§ 1:8 —Conditional or defeasible fees
§ 1:9 — —Termination of conditional fee by statute of

limitations, rule against perpetuities, judicial sale, or
(for a fee simple subject to a condition subsequent)
waiver

§ 1:10 — —Fee simple determinable (fee simple subject to a
special limitation)

§ 1:11 — —Fee simple subject to a condition subsequent (fee
simple subject to a right of entry for a condition
broken)

§ 1:12 — —Fee simple subject to an executory limitation (fee
simple subject to a conditional limitation)

§ 1:13 —Life estate
§ 1:14 —Estate for years
§ 1:15 A short history of feudal estates
§ 1:16 Future interests—Generally
§ 1:17 —Remainders—Generally
§ 1:18 —Vested remainders
§ 1:19 —Contingent remainders
§ 1:20 The statute of uses—Generally
§ 1:21 —Conveyancing
§ 1:22 The rule against perpetuities—Common law
§ 1:23 —Statutory rule
§ 1:24 —Class gifts
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§ 1:25 Conveyancing at Common Law

CHAPTER 2. THE RECORDING SYSTEM
§ 2:1 History of recording statute
§ 2:2 Conveyances without deeds—Proprietors in common,

towns and the Commonwealth
§ 2:3 Present recording statute—Generally
§ 2:4 —Conveyances
§ 2:5 —Leases
§ 2:6 —Assignment of rents and profits
§ 2:7 —Actual notice
§ 2:8 —Constructive notice: party recording document must

insure proper indexing in registry of deeds records
§ 2:9 Types of title—Record title
§ 2:10 —Marketable title
§ 2:11 —Insurable title
§ 2:12 Public records
§ 2:13 Place of recording—Generally
§ 2:14 —Registered and unregistered land
§ 2:15 —Non-testamentary trusts
§ 2:16 —Two or more districts
§ 2:17 Indefinite references—Curative statute M.G.L. c. 184,

§ 25
§ 2:18 —All right, title and interest
§ 2:19 —Other descriptions
§ 2:20 —Deeds to trustees

CHAPTER 3. PURCHASE AND SALE
AGREEMENTS
§ 3:1 Preliminaries—Oral agreements and statutes

requiring a writing to create or convey an interest in
land: Statute of Frauds (M.G.L. 259, § 1(4)); M.G.L. c.
183, § 1 and M.G.L. c. 203, § 1

§ 3:2 —Email communications and the Uniform Electronic
Transactions Act, M.G.L. c. 110G

§ 3:3 —Part performance or detrimental reliance, and
quantum meruit

§ 3:4 —Offer forms
§ 3:5 Elements of agreement—Sellers
§ 3:6 — —Death of seller before closing
§ 3:7 —Buyers
§ 3:8 —Interest of buyers
§ 3:9 —Premises
§ 3:10 —Sale inclusions and exclusions; Fixtures
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§ 3:11 —Form of deed
§ 3:12 —Quality of title
§ 3:13 —Plan of premises
§ 3:14 —Registered land considerations; transfer certificates

of title.
§ 3:15 —Payment of agreed purchase price
§ 3:16 —Place for performance and Electronic Recording (E-

Recording) of Documents
§ 3:17 —Time for performance
§ 3:18 —Condition of premises at closing
§ 3:19 —Extension to solve problems
§ 3:20 —Failure of seller to solve problems
§ 3:21 —Buyer’s election to accept title
§ 3:22 —Acceptance of deed
§ 3:23 —Clearing title with purchase money
§ 3:24 —Insurance coverage
§ 3:25 —Closing adjustments
§ 3:26 —Broker fees, warranty, and joinder
§ 3:27 —Deposit holding; Escrows
§ 3:28 —Default by buyer—Liquidated damages
§ 3:29 —Seller’s spouse
§ 3:30 —Negating warranties and representations with an

exculpatory clause (also known as a merger clause or
an integration clause)

§ 3:31 —Mortgage contingency
§ 3:32 —Inspection contingency, which can be waived only

under limited circumstances
§ 3:33 —Zoning (and other land use regulation) and building

compliance
§ 3:34 —Health and safety conditions—Lead paint
§ 3:35 — —Fire safety
§ 3:36 — —UFFI (Urea Formaldehyde Foam Insulation)
§ 3:37 — —Radon
§ 3:38 — —Asbestos
§ 3:39 — —M.G.L.A. c. 21E
§ 3:40 —Other conditions
§ 3:41 —Administrative provisions—Notices to parties
§ 3:42 — —Execution of required documents
§ 3:43 —Legal effect of agreement
§ 3:44 Specific performance of a real estate agreement,

option, or right of first refusal

CHAPTER 4. TYPES AND ELEMENTS OF
DEEDS
§ 4:1 Deed Liability on covenants: Historical introduction;
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Definitions of terms and what constitutes a covenant;
Types of covenants at common law; Covenants
running with the land and covenants personal to
immediate parties to the deed; Breach of covenants;
Measure of damages for breach; Liability of
conservators, trustees, heirs and personal
representatives

§ 4:2 Encumbrances in general: Duty to disclose known
encumbrances; What constitutes an encumbrance;
Municipal lien encumbrances; What constitutes a
breach of a covenant against encumbrances; What is
not a breach of the covenant against encumbrances;
Measure of damages for breach

§ 4:3 Oral agreements concerning encumbrances
§ 4:4 Subject matter—Realty v. personalty
§ 4:5 Types of deeds—Warranty deeds—Short form
§ 4:6 — —Meaning of warranty covenants
§ 4:7 — —Effect of warranty covenants
§ 4:8 — —Estoppel by deed and its corollary estoppel by

lease
§ 4:9 —Quitclaim deeds—Short form
§ 4:10 — —Meaning of quitclaim covenants
§ 4:11 — —Effect of quitclaim covenants
§ 4:12 — —Estoppel by deed
§ 4:13 Types of deeds-Personal Representative’s deeds

(formerly known as executor’s and administrator’s
deeds)—Title after death

§ 4:14 Types of deeds—Personal Representative’s deeds
(formerly known as executor’s and administrator’s
deeds)—Conveyances

§ 4:15 —Trustee’s deeds
§ 4:16 —Guardian’s and Conservator’s deeds
§ 4:17 —Release deeds
§ 4:18 —Confirmatory deeds
§ 4:19 —Cemetery deeds
§ 4:20 Elements of deeds—Grantees—Errors in names and

other scriveners’ errors
§ 4:21 —Words of grant
§ 4:22 —Life estates
§ 4:23 —Consideration—Generally
§ 4:24 — —Illegal consideration
§ 4:25 —Descriptions—Generally
§ 4:26 Resolving conflicts in deed descriptions
§ 4:27 Elements of deeds—Descriptions—Street numbers
§ 4:28 — —State, county, municipality
§ 4:29 — —Plans
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§ 4:30 Elements of a deed—Descriptions—By plan reference
§ 4:31 Elements of deeds—Descriptions—Metes and bounds
§ 4:32 — —Running description
§ 4:33 — —Title references
§ 4:34 — —Plan reference
§ 4:35 — —Ambiguities, conflict and errors
§ 4:36 — —Bootstrapping
§ 4:37 — —Boundary on a public or private way, watercourse,

wall, fence, railroad right of way, or other similar
linear monument under the derelict fee statute,
M.G.L. c. 183, § 58

§ 4:38 — —“More or less”
§ 4:39 —Signatures—Sunday execution
§ 4:40 — —Forgery
§ 4:41 — —Individuals
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§ 4:43 — —Limited partnerships
§ 4:44 — —Limited liability companies and partnerships
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§ 4:46 — —Attorneys under power
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§ 4:48 —Seals
§ 4:49 —Authority
§ 4:50 —Acknowledgments
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§ 4:53 —Filling in blanks
§ 4:54 —Delivery—Necessity for delivery
§ 4:55 — —Death of grantor before recording
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§ 4:57 — —Delivery to third persons
§ 4:58 — —Delivery in escrow
§ 4:59 — —Delivery to registry
§ 4:60 — —Acceptance
§ 4:61 —Recordation—Generally
§ 4:62 — —Registered land
§ 4:63 — —Unregistered land
§ 4:64 — —Recording as delivery
§ 4:65 — —Delayed recording
§ 4:66 Reformation of deeds and other instruments
§ 4:67 Rights of first refusal
§ 4:68 Options to purchase
§ 4:69 Simultaneous deeds doctrine—Deeds recorded at the

same time construed as a single transaction
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CHAPTER 5. PARTIES TO DEEDS
§ 5:1 Designation by name
§ 5:2 Mistake in name
§ 5:3 Assumed name
§ 5:4 Grantors—Definitions
§ 5:5 —Individuals—Compos mentis presumption
§ 5:6 — —Minor grantors
§ 5:7 — —Mentally Ill grantors
§ 5:8 — —Developmentally disabled grantor
§ 5:9 — —Conservator or guardian or spendthrift grantors
§ 5:10 — —Married men
§ 5:11 — —Married women
§ 5:12 —Native Americans
§ 5:13 —Joint tenants
§ 5:14 —Tenants by the entirety
§ 5:15 —Tenants in common
§ 5:16 —Corporations—Generally
§ 5:17 — —Professional
§ 5:18 — —Dissolved
§ 5:19 — —Transfers of substantially all assets
§ 5:20 — —Due diligence
§ 5:21 — —Mergers
§ 5:22 — —Foreign
§ 5:23 — —Non-profit or tax-exempt
§ 5:24 —General partnerships
§ 5:25 —Partnerships—Liability of partners
§ 5:26 —Limited partnerships
§ 5:27 —Limited liability companies
§ 5:28 —Limited liability partnerships
§ 5:29 —Massachusetts business (corporate) trusts
§ 5:30 —Joint ventures
§ 5:31 —Unincorporated associations
§ 5:32 —Nominee trustees
§ 5:33 —Executors, administrators, devisees, and heirs at

Law
§ 5:34 —Testamentary trustees
§ 5:35 —Guardians and conservators
§ 5:36 —Sheriffs
§ 5:37 —Trustees in bankruptcy
§ 5:38 —Powers of attorney (attorneys-in-fact)
§ 5:39 —Religious societies
§ 5:40 —Governments—Federal, state, county, municipal
§ 5:41 —Railroads
§ 5:42 —Aliens
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§ 5:43 Grantees—Individuals
§ 5:44 —Joint tenants—Other than husbands and wives and

unequal interests
§ 5:45 — —Husbands and wives
§ 5:46 —Tenants by the entirety
§ 5:47 —Tenants in common
§ 5:48 —Relationship between cotenants
§ 5:49 —Transfers to self and others
§ 5:50 —Homesteads
§ 5:51 —Corporations
§ 5:52 —General partnerships
§ 5:53 —Partnerships—Liability of partners
§ 5:54 —Limited partnerships
§ 5:55 —Limited liability companies
§ 5:56 —Limited liability partnerships
§ 5:57 —Massachusetts business (corporate) trusts
§ 5:58 —Joint ventures
§ 5:59 —Unincorporated associations
§ 5:60 —Trustees
§ 5:61 —Other fiduciaries
§ 5:62 —Religious societies
§ 5:63 Life estates

CHAPTER 6. DOWER AND HOMESTEAD
§ 6:1 Common Law dower
§ 6:2 Common Law curtesy
§ 6:3 Abolition of lifetime dower and curtesy
§ 6:4 Abolition of curtesy
§ 6:5 Procedure for assignment of dower
§ 6:6 Effect of claiming dower
§ 6:7 Release of dower
§ 6:8 Homestead—Regular—Historically
§ 6:9 — —At present
§ 6:10 —Elderly or disabled—Generally
§ 6:11 —Creation
§ 6:12 —Termination and Abandonment
§ 6:13 —Other provisions
§ 6:14 —Problem period
§ 6:15 —Insolvency
§ 6:16 —Bankruptcy
§ 6:17 —Attachment and levy on civil execution

CHAPTER 7. LEASES
§ 7:1 Scope of chapter
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§ 7:2 Types of occupancy arrangements
§ 7:3 Leasehold covenants
§ 7:4 Recording requirements
§ 7:5 Option to purchase
§ 7:6 Right of first refusal
§ 7:7 Assignments by lessor
§ 7:8 Assignments by lessees and subleases
§ 7:9 Subordination to mortgage
§ 7:10 Termination of leases
§ 7:11 Long-term leases
§ 7:12 Tenant’s due diligence
§ 7:13 Rent control
§ 7:14 Manufactured housing communities
§ 7:15 Leased premises—What constitutes “premises”
§ 7:16 Discrimination in renting residential property

CHAPTER 8. EASEMENTS
§ 8:1 Introduction: origin of this chapter on easements, with

caveat for litigators

PART I. NATURE OF EASEMENTS IN
MASSACHUSETTS LAW

§ 8:2 Definitions: easement, right of way and passageway,
dominant and servient estates

§ 8:3 Easement compared to a lease, license and profit à
prendre (which is a type of easement).

§ 8:4 Rights to lateral and subjacent support, and party walls
§ 8:5 Easement appurtenant vs. easement in gross
§ 8:6 Easement contrasted with private land use restriction

(also called “Restrictive Covenant”) and clauses
implying promises by grantee

§ 8:7 Perpetual vs. temporary (i.e., time limited) easement
§ 8:8 Exclusive vs. non-exclusive easement (non-exclusive

presumption)
§ 8:9 “A page of history . . .”: history of the law of easements

and treatises on easements

PART II. CREATION OF EASEMENTS
§ 8:10 Creation of easements must occur within some legally

established category
§ 8:11 Easement by express grant or reservation in a deed,

will or other writing
§ 8:12 How to draft a grant or reservation of an easement
§ 8:13 Easement by prescription (i.e., 20 years or more

adverse use)
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§ 8:14 Implied easement based on reasonable necessity
§ 8:15 Implied easement by estoppel (also called easement by

boundary on a way)
§ 8:16 Easements created by statutes
§ 8:17 Easements created by court judgment
§ 8:18 Easements created by written agreement
§ 8:19 Easements created by eminent domain
§ 8:20 Public easements created by dedication
§ 8:21 Easement in gross
§ 8:22 Easements in registered land
§ 8:23 Common scheme: imposition by law of easement

appurtenant to all lots in a subdivision
§ 8:24 Burden of proof and judicial rules governing creation

of easements
§ 8:25 Easement by equitable estoppel—Based on conduct or

representation

PART III. USE OF EASEMENTS
§ 8:26 Introduction: types of litigation over use of easements;

burden of proof is on easement holder
§ 8:27 Easement by express grant or reservation
§ 8:28 Easement by prescription: use is established and

limited by nature of use during 20-year prescriptive
period

§ 8:29 Implied easement: whether based on reasonable
necessity or estoppel (boundary on a way), implied
easement may be used for any purpose for which the
land to which it is appurtenant may be lawfully used

§ 8:30 Extent and limits of appurtenant rights
§ 8:31 Limits on use: overburdening of easements

PART IV. LAND SUBJECT TO EASEMENTS (THE
“SERVIENT ESTATE”)

§ 8:32 Locating and relocating easements on the ground;
width of easements

§ 8:33 Maintenance and repair of easement
§ 8:34 Land subject to an easement may be used for any

purpose which does not unreasonably interfere with
the easement holder’s rights

PART V. TERMINATION AND EXTINGUISHMENT
OF EASEMENTS

§ 8:35 Introduction: definitions of “termination” vs.
“extinguishment” of easements; burden of proof is on
party claiming easement has been extinguished
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§ 8:36 Extinguishment by grant or release
§ 8:37 Extinguishment by adverse acts (prescription): conduct

of servient estate owner, inconsistent with the
easement, continuing for 20 years or more

§ 8:38 Extinguishment by abandonment: requires conclusive
unequivocal evidence of acts inconsistent with the
easement, demonstrating an intent to abandon;
nonuse alone, no matter how long continued, is not
enough

§ 8:39 Extinguishment by merger of title: easement and
underlying land owned by the same party

§ 8:40 Termination of easement by necessity
§ 8:41 Extinguishment by frustration of purpose: total and

permanent impossibility of enjoyment of an easement
limited by its terms to particular purpose(s)

§ 8:42 Extinguishment by court judgment
§ 8:43 Extinguishment by eminent domain taking of servient

estate
§ 8:44 Termination by condition subsequent or conditional

limitation
§ 8:45 Extinguishment by estoppel

CHAPTER 9. MORTGAGES
§ 9:1 Overview of mortgages
§ 9:2 Title vs. Lien
§ 9:3 Note vs. Security
§ 9:4 Mortgage statutory short form
§ 9:5 Mortgage covenants
§ 9:6 Statutory condition
§ 9:7 Who may be a mortgagor
§ 9:8 Deed with separate agreement
§ 9:9 Equitable mortgages
§ 9:10 Open-end mortgages
§ 9:11 Purchase money mortgages and their priority
§ 9:12 Leasehold mortgages
§ 9:13 Construction mortgage
§ 9:14 Mortgage without liability on note—Non-recourse

mortgage
§ 9:15 —Lack of consideration
§ 9:16 Mortgage for future advances
§ 9:17 Assignment of rents
§ 9:18 Effect of recording UCC financing statement
§ 9:19 Second mortgages—Generally
§ 9:20 —Home equity loans
§ 9:21 Government-guaranteed mortgages
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§ 9:22 Cooperative bank mortgages
§ 9:23 Other institutional mortgages
§ 9:24 Alternative forms—Variable rate mortgages
§ 9:25 —Graduated payment mortgages
§ 9:26 —Balloon mortgages
§ 9:27 —Bi-weekly mortgages
§ 9:28 —Reverse mortgages
§ 9:29 —Performance mortgages
§ 9:30 Participation loan mortgages
§ 9:31 Real estate taxes
§ 9:32 Eminent domain
§ 9:33 Casualty losses—Insurance
§ 9:34 Usury
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§ 9:38 — —Waiver
§ 9:39 Other disclosures
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§ 9:58 Equitable subrogation
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§ 9:60 Dragnet clauses
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§ 9:61 Merger of mortgage into fee simple
§ 9:62 Mortgage of property held in statutory (M.G.L. c. 209,

§ 1, enacted by 1979 Mass. Acts, c. 727) tenancy by
the entirety

§ 9:63 Predatory Home Loan Practices Act (PHLPA), M.G.L.
c. 183C

CHAPTER 10. MORTGAGE FORECLOSURE
§ 10:1 Overview of foreclosures with checklist for conducting

a foreclosure
§ 10:2 Defending against mortgage foreclosures in
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§ 10:4 Soldiers’ and Sailors’ Civil Relief Act (now called
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§ 10:30 Foreclosures involving FDIC and RTC
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§ 22:18 Easements in registered land
§ 22:19 Adverse claims
§ 22:20 Changes in registered land records (supplemental or

“S” petitions, also written as S-petitions or S
petitions)

§ 22:21 Fraudulent conveyances
§ 22:22 Lost certificates—After April 8, 1997
§ 22:23 Assurance fund
§ 22:24 Removal/withdrawal of land from registration system
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possession may not be claimed
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§ 36:4 Agreement for Exclusive Agency—Greater Boston

Real Estate Board form
§ 36:5 —With Consent to Designated Agency—Greater

Boston Real Estate Board form
§ 36:6 —With Consent to Dual Agency—Greater Boston

Real Estate Board form
§ 36:7 Buyer Representation Agreement—Greater Boston

Real Estate Board form
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