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IV. PRETRIAL PROCEEDINGS

A.

§ 14:31

§ 14:32
§ 14:33
§ 14:34

PRE-ARRAIGNMENT

Pretrial proceedings—Pre-arraignment—Rejection by
police or prosecutor

— —Attorney input into rejection decision

— —Independent significance of filing of case

— —Clearing arrest records after rejection of case
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§ 14:36
§ 14:37
§ 14:38
§ 14:39
§ 14:40
§14:41
§ 14:42

§ 14:43
§ 14:44
§ 14:45
§ 14:46
§ 14:47
§ 14:48
§ 14:49
§ 14:50
§ 14:51

§ 14:52
§ 14:53
§ 14:54

§ 14:55
§ 14:56

§ 14:57
§ 14:58

§ 14:59

§ 14:60
§ 14:61
§ 14:62

§ 14:63
§ 14:64
§ 14:65
§ 14:66
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PRETRIAL PROCEEDINGS

Pretrial proceedings—Arraignment—Generally

— —Obtaining and analyzing police report

— —Coordinating with counsel for a co-defendant

— —Negotiating for dismissal

— — —Factual innocence

— — —~Clearing record

— — —Dealing with multiple charges

— —Demurrer: Challenging constitutionality of law
on its face

— — —Grounds

— — —Standing

— — —Procedures

— — —Appeals and writs

— —Continuances in arraignment court

— —Pleas—Not guilty: Moving toward trial

— — —Guilty or no contest: Next stop, sentencing

— — —Plea bargaining

— —Creative dispositions—Continuance in
contemplation of dismissal

— — —Office hearings
— — —Diversion
— —Probation violations

PRETRIAL

1. Investigation of facts

Pretrial proceedings—Pretrial—Investigation of
facts—Generally

— — —Reviewing accusatory pleading and police
report

— — —Interviewing witnesses
— — —Visiting scene

2. Assessment of facts

Pretrial proceedings—Pretrial—Assessment of facts—
Location

— — —Witnesses
— — —Entrapment and enticement
— — —Inconsistent defenses (or theories)

3. Motions
Pretrial proceedings—Pretrial—Motions—Generally
— — —Discovery

— — —Nonstatutory motion to dismiss
— — —Other motions
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4. Preparation of evidence

§ 14:67 Pretrial proceedings—Pretrial—Preparation of
evidence—Experts
§ 14:68 — — —Visual aids

V. TRIAL AND AFTER
A. FINAL CONSIDERATIONS BEFORE TRIAL
1. Trial vs. Plea: Reprise

§ 14:69 Trial and after—Final considerations before trial—
Trial vs. Plea: Reprise

§ 14:70 — — —Fact situation

§ 14:71 — — —Credibility contest

§ 14:72 — — —Plea bargain offered

§ 14:73 — — —Likely outcome

§ 14:74 — — —Employment consequences
§ 14:75 — —Jury vs. Judge Trial

§ 14:76 — —Will client take stand?

2. Motions in limine

§ 14:77 Trial and after—Final considerations before trial—
Motions in limine

§ 14:78 — — —Relevance of sexual orientation
§ 14:79 — — —Relevance of prior offenses
§ 14:80 — — —Relevance of previous complaints

B. TRIAL PREPARATION
§ 14:81 Trial and after—Trial preparation

1. JURY INSTRUCTIONS
§ 14:82 'Trial and after—Trial preparation—dJury instructions

§ 14:83 — — —Standard instructions
§ 14:84 — — —Special instructions
§ 14:85 — — —Preparing for appeal

2. CLOSING ARGUMENT
§ 14:86  Trial and after—Trial preparation—Closing argument

§ 14:87 — — —Introductory remarks

§ 14:88 — — —Burden of proof; Presumption of innocence;
Reasonable doubt

§ 14:89 — — —Facts in light of jury instructions

§ 14:90 — — —Credibility

§14:91 — — —Hung jury
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3. VOIR DIRE
§ 14:92 Trial and after—Trial preparation—Voir dire—
Generally
§ 14:93 — — —General background information
§ 14:94 — — —Concepts of fair trial
§ 14:95 — — —Specifics of case
§ 14:96 — — —Specific examples

4. ONE TRIAL MATTERS
§ 14:97 Trial and after—Trial preparation—Opening

statement
§ 14:98 — —Examination of witnesses
§ 14:99 — —Motion after close of people’s case
§ 14:100 — —Rules of evidence

§ 14:101 —Motions after trial

5. SENTENCING
§ 14:102 'Trial and after—Sentencing—Generally

§ 14:103 — —Preparation of documents and testimony
§ 14:104 — —Probation department

§ 14:105 — —Punishment

§ 14:106 — —Registration

§ 14:107 —Postconviction activities

6. CONSIDERATION

§ 14:108 Lawrence v. Texas
§ 14:109 Constitutional challenges to criminal statutes after
Lawrence

Appendix 14A. Sample Retainer Agreement
Appendix 14B. Sample Demurrer
Appendix 14C. Sample Jury Instructions

CHAPTER 15. CRIMINAL JUSTICE

I. CRIMINAL DEFENSE OF LESBIAN-GAY-
BISEXUAL-TRANSGENDERED AND AIDS
ACTIVISTS

§ 15:1 Introduction

§ 15:2 The prevalence of activism

§ 15:3 The role of the activist-lawyer

§ 15:4  Preparation for the demonstration

§ 15:5 ~ —Pre-action meetings and information

§ 15:6 —Permits and issues of police communication
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§ 15:7 —Legal support
§ 15:8 At the demonstration—The lawyer
§ 15:9 —Legal observers

§ 15:10 The arrest

§ 15:11 Common charges

§ 15:12 The judicial process—Arraignments
§ 15:13 —Pre-trial motions

§ 15:14 —Dismissals and sentences

§ 15:15 —Trial

II. LESBIANS, GAYS, BISEXUALS AND THE NON-
GENDER-CONFORMING AS VICTIMS OF
CRIMES

§ 15:16 Introduction
§ 15:17 The scope and depth of the problem—Underreporting

§ 15:18 —Secondary victimization—By society and service
agencies

§ 15:19 — —The criminal justice system

§ 15:20 — —The homosexual panic defense

§ 15:21 Defining “bias” violence
§ 15:22 Hate crimes legislation and remedies—State and

local laws
§ 15:23 —The constitutionality of bias-crime laws
§ 15:24 —Federal legislation
§ 15:25 —Victim services agencies

III. PROBLEMS OF LESBIAN, GAY, BISEXUAL,
AND NON-GENDER-CONFORMING

PRISONERS
§ 15:26  Introduction: the need for advocacy and public
attention

§ 15:27 Seeking protection from harm
§ 15:28 —Sentencing
§ 15:29 —Remedies during incarceration

Appendix 15A. Affirmation for Pre-Trial Motions in
Demonstration Case

PART D. AIDS

CHAPTER 16. REPRESENTING CLIENTS
LIVING WITH HIV

I. OVERVIEW
§ 16:1 Introduction
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§ 16:2 Facts about HIV—Medical facts

§ 16:3 —Psychological and social concerns

§ 16:4 Facts about HIV/AIDS—Advancements in HIV
treatment and prevention

II. PRACTICAL ISSUES IN REPRESENTING
CLIENTS LIVING WITH HIV

§ 16:5 Introduction

§ 16:6  Disclosure of HIV-positive status in litigation
§ 16:7 Use of pseudonym in litigation

§ 16:8 Case evaluation and settlement

III. PREPARATION FOR ILLNESS, INCAPACITY,
AND DEATH

A. OVERVIEW

§ 16:9 Getting one’s affairs in order
§ 16:10 Health, financial, and estate planning

B. CRITICAL DOCUMENTS

§ 16:11  Generally

§ 16:12 Financial power of attorney

§ 16:13 Nomination of guardian and/or conservator

§ 16:14 Advance Health Care Directives

§ 16:15 Non-probate transfers on death

§16:16 Wills

§ 16:17 —Testamentary capacity and undue influence
§ 16:18 —Funeral plans and burial instructions

§ 16:19 Trusts

§ 16:20 Additional considerations for parents

IV. OBTAINING PUBLIC BENEFITS
A. FEDERAL PROGRAMS

§ 16:21  Generally

§ 16:22  Social security disability benefits—Social Security
Disability Insurance (SSDI)

§ 16:23 —Supplemental Security Income (SSI)

§ 16:24 —Evaluation of the disability

§ 16:25 —Presumptive SSI benefits

§ 16:26 —Application process

§ 16:27 —Appeal process

§ 16:28 —Trial work period/return to work

§ 16:29 Medicaid

§ 16:30 Medicare
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§ 16:31 Food stamps
§ 16:32 Veterans’ benefits

B. STATE AND LOCAL PROGRAMS

§ 16:33  State disability insurance
§ 16:34 General assistance and welfare

C. OTHER BENEFIT PROGRAMS
§ 16:35  Generally

V. LEGAL PROTECTIONS FOR PEOPLE LIVING
WITH HIV/AIDS

§ 16:36 Introduction

§ 16:37 The Americans with Disabilities Act (ADA)

§ 16:38 The Rehabilitation Act of 1973

§ 16:39 The Family and Medical Leave Act

§ 16:40 The Fair Housing Act

§ 16:41 State and local antidiscrimination laws

§ 16:42 State laws protecting the confidentiality of HIV-
related information

VI. CRIMINAL LAW AND HIV/AIDS

§ 16:43 Introduction

§ 16:44 HIV specific criminal statutes

§ 16:45 HIV as a sentence enhancement

§ 16:46  Collateral Consequences of HIV Criminal Convictions

CHAPTER 17. HIV TESTING

I. OVERVIEW

§ 17:1 Introduction

§ 17:2 HIV Testing: Background and Current Policy

§ 17:3 HIV Testing: Problems and Concerns with Current
Policy

§17:4 Testing procedures

II. PREVENTING DISCRIMINATION; ASSURING
CONFIDENTIALITY OF RESULTS

§ 17:5 Anonymous and confidential HIV testing
§ 17:6 Reporting requirements
§ 17:7 Consent and Counseling requirements

III. MANDATORY TESTING
§17:8 Generally
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§17:9 Screening as public health tool

§ 17:10 Blood donations

§ 17:11 Workplace screening

§ 17:12 —Specific legislation

§ 17:13 —State handicapped discrimination laws

§ 17:14 —Federal handicapped discrimination laws

§ 17:15 —The Fourth Amendment

§ 17:16 —Other causes of action

§ 17:17 Insurance

§17:18 Family life

§ 17:19 Newborn infant screening

§ 17:20 Outside of employment—Persons accused or convicted
of crimes

§ 17:21 —Police protection and first provider statutes

§ 17:22 —Other mandatory HIV testing provisions

§ 17:23 —Constitutional and other challenges

§ 17:24 Mandatory disclosure—Statutes and statutory
remedies

§ 17:25 —Partner notification
§ 17:26 —Constitutional challenges

CHAPTER 18. EMPLOYMENT AND AIDS

I. OVERVIEW

§ 18:1 Introduction
§ 18:2 Conversion of benefits: Top priority

II. SURVEYING THE LEGAL THEORIES

§18:3 Generally
§ 18:4 Rehabilitation Act of 1973

§ 18:5 —Federal government or agency as employer

§ 18:6 —Federal contractor as employer

§ 18:7 —Recipients of Federal Aid

§18:8 —Recent interpretations and applications of the Act

§ 18:9 Americans with Disabilities Act

§ 18:10 State statutory and regulatory protection

§ 18:11 Local ordinances

§ 18:12 Common law protection—Public policy

§ 18:13 —Promises made in the employee handbook

§ 18:14 —Implied covenants—Termination only for cause
§ 18:15 — —Good faith and fair dealing

§ 18:16 —Right to privacy; Defamation

§ 18:17 —Emotional distress

III. PRACTICAL CONSIDERATIONS

§ 18:18 Understanding the requirement for exhaustion of
administrative remedies
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§ 18:19

§ 18:20
§ 18:21
§ 18:22

Expedited trial dates; Preserving evidence with
videotaped depositions

Jury selection

Mitigation

Conclusion

Appendix 18A. Sample Demand Letter for an AIDS-Based

Termination Case

Appendix 18B. Los Angeles Ordinance Prohibiting AIDS-

Related Discrimination

Appendix 18C. San Francisco Ordinance Prohibiting AIDS-

Related Discrimination

CHAPTER 19. INSURANCE AND AIDS
I. OVERVIEW

§ 19:1
§ 19:2
§ 19:3
§19:4

Introduction

Regulatory overview

Obtaining coverage for those with HIV
Continuing Financial Challenge of AIDS

II. MAINTAINING COVERAGE FOR THOSE WITH
HIV

§ 19:5
§ 19:6
§ 19:7

Cancellation
COBRA

State laws

III. OBTAINING CLAIMS PAYMENT FOR THOSE
WITH HIV

§19:8

§19:9

§ 19:10
§19:11
§19:12
§19:13
§19:14
§19:15

Process

—Experimental treatments/off-label drugs
Home care and private nursing

Managed care issues

HIV exclusion and caps

Preexisting condition exclusions
Disability claims

Returning to work

IV. RESISTING RESCISSION

§19:16
§19:17
§19:18
§19:19
§ 19:20

Generally

Intent

Materiality of undisclosed facts
The impostor defense

“End-runs” around incontestability

Ixv
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V. ANTIBODY TESTING AND DISCRIMINATION IN
INSURANCE UNDERWRITING

§ 19:21
§ 19:22
§ 19:23
§ 19:24
§ 19:25
§ 19:26

Generally

Antibody screening

—As condition to application

—Nonconsensual or without adequate information
—Limiting the damage of positive

Demographic screening

Appendix 19A. National Association of Insurance

Commissioners Guidelines for Medical/
Lifestyle Questions on Applications;
Underwriting Guidelines Affecting AIDS
and ARC

Table of Laws and Rules
Table of Cases
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