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limited liability companies, or partnerships) from its definition of
“person.” However, courts are split on whether dissolved business
entities without assets are “persons” within CERCLA

CERCLA overview—CERCLA’s liability scheme—Four classes of PRPs

— — —A fee title holder cannot be a non-owner under CERCLA

— — —A “bare legal title” holder may (possibly) be liable for (a) a very
small or (b) even no share of cleanup costs

— — —Parties do not always agree on what is or is not a “facility” under
CERCLA

In 40 years of CERCLA litigation, courts, typically, have liberally
construed “facility.” Still, courts have refused to deem separate parcels
that do not share a common historical ownership/contaminant source a
single CERCLA facility

Even if the off-site contaminated properties are not deemed part of the
same CERCLA facility from which there was a release of a hazardous
substance (“the release site”), the release site’s owner/operator is liable
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into the environment
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CERCLA Liability of Trustees and Trust Beneficiaries

Subject only to certain affirmative defenses, current owners of
contaminated property are strictly liable for cost recovery—Even if they
did not cause the contamination

CERCLA plaintiffs do not need to prove a link between the defendant’s
specific disposal and the site’s cleanup

CERCLA plaintiffs need not show that a defendant’s equipment
ownership is linked to releases or cleanup costs

A CERCLA defendant who loaned equipment to an independent third-
party who used the equipment to pollute is liable as an owner

CERCLA plaintiffs need not prove the defendant’s waste contaminated
plaintiff’s property to establish defendant’s CERCLA liability

The meaning of “arranged for”: The overriding issue in CERCLA arranger
liability cases

Applying Burlington Northern is challenging: most courts use the
Appleton Township of Islip “knew/should have known” test, though they
differ on whether § 107(a)(3) arrangers must specifically know a
substance is hazardous

It is an open question (outside the Fourth Circuit) whether—for arranger
liability—CERCLA requires knowledge that disposed-of-waste is
hazardous

The overriding issue in CERCLA arranger liability cases—Under
CERCLA (and California law), for liability to attach, the plaintiff must
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prove a causal connection between a release/threatened release and the
plaintiff’s response costs; not between the defendant and the release;
that is, whether a particular defendant is liable depends on a separate
liability element of both CERCLA and its California state counterpart
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—The government meets its burden to prove causation by showing the
connection between the defendant generator PRP’s waste and the
cleanup conducted

Sending or selling of transformers may/may not constitute a basis for
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dispose of hazardous substances incurs CERCLA “arranger liability”
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whenever there is a release of “any” hazardous substance; every circuit
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— —Under the strong majority rule, it is not a valid defense in a
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information and belief

Under Ohio law, the purchaser of a corporation’s assets—Subject to
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For a PRP to incur CERCLA liability on an assumption of liability theory,
plaintiff is not required to prove the predecessor corporation no longer
exists (A case of first impression)

XX1ii



ENVIRONMENTAL LiIABILITY ALLOCATION: Law AND PRACTICE

§ 3:55 State law determines whether the U.S. can bring a CERCLA case against
a shareholder who is not a successor-in-interest

§ 3:56 Disposal must have occurred while the ex-owner defendant owned the
site—If not, it is not liable. However, there is no such requirement for a
current owner defendant

§ 3:57 CERCLA overview—Courts are split on how broadly to interpret
“disposal” under CERCLA: cases concerning the sale of property
containing hazardous substances

§ 3:58 The selling of a contaminated site does not eliminate CERCLA liability for
past owners or operators

§ 3:59 CERCLA overview—Specific issues related to CERCLA’s four-part liability
system—“Disposal” is not limited to direct spills/leaks onto land or into
water

§3:60 —Courts are split on whether CERCLA “owner and operator” status is
determined when (a) cleanup costs are incurred, or, (b) the lawsuit
seeking reimbursement is filed

§ 3:61 Mere oversight is insufficient for “operator liability” under CERCLA, but
it is not necessary that the operator be directly responsible for the
hazardous substance release

§ 3:62 A party can be an ex-owner/operator of a facility although it owned/
operated only a part of that facility

§ 3:63 Even after Burlington Northern, a company can incur arranger liability
though it was not involved in the waste’s transport or disposal

§ 3:64 “Disposal” does not mean the productive use of a material

§ 3:65 A company can be liable as an arranger for products that had never been
sold—Again, even if it was not involved in their transport and disposal

§ 3:66 CERCLA overview—Specific issues related to CERCLA’s Four-Part
Liability System—Parties that perform cleanups can demand
reimbursement from other PRPs without fear that their contribution
actions will be sabotaged by the impossibility of making meticulous
factual determinations concerning each party’s causal contribution

§ 3:67 —Specific issues related to CERCLA’s four-part liability system-a parent
corporation can only incur CERCLA liability via veil piercing

§ 3:68 Open Question: Whether a jury can decide to pierce the corporate veil in a
CERCLA Case

§ 3:69 CERCLA overview—“Specific issues related to CERCLA’s four-part
liability system—What facts must be proven to pierce the corporate veil
and impose CERCLA liability on a parent company?”

§3:70  —Courts are split on whether “owner and operator” status should be
determined when (a) cleanup costs are incurred, or (b) the lawsuit
seeking reimbursement is filed

§3:71 For the government to incur CERCLA operator liability, government
approval of process standards for managing, containing, and disposing of
hazardous materials is insufficient

§ 3:72 The federal government does not incur CERCLA liability just because the
contamination is the result of services performed in support of a national
defense program

§3:73 The government’s payment of indirect charges is not an acknowledgment
or indication of cercla liability

§3:74 CERCLA overview—A brief history of CERCLA lender liability

§ 3:75 —CERCLA defenses—Original CERCLA defenses

§ 3:76 — —The divisibility defense is unavailable to defendants in a CERCLA
contribution action

§ 3:77 — —A terror attack can (sometimes) trigger the act of war exception to
CERCLA liability

XX1V



TaBLE oF CONTENTS

§ 3:78
§3:79
§ 3:80
§ 3:81
§ 3:82
§ 3:83

§ 3:84

§ 3:85

§ 3:86

§ 3:87
§ 3:88
§3:89
§3:90
§ 3:91
§ 3:92
§ 3:93

§ 3:94

§ 3:95

§ 3:96

§ 3:97

§ 3:98
§ 3:99

— —SARA’s modest expansion of defenses

— —Current landowner defenses: the expanded innocent landowner
defense; the bona fide prospective purchaser defense; and the contiguous
property owner defense

“Innocent landowners”—Did not exist when CERCLA enacted; after its
1986 creation, it was commonly asserted but seldom successfully

—Underwent amendment in 2002

—CERCLA defendants have the burden of proving—By a preponderance
of evidence—They exercised due care, and took precautions against
foreseeable third-party actions/omissions

—Courts construe this defense narrowly: defense unavailable if contract
between landowner and a third party is connected with the handling of
hazardous substances

A jury’s decision on a state cause of action for negligence can (and most
likely will) determine the court’s subsequent decision on the third-party
defense

“Innocent landowners”—The third-party defense is generally unavailable
to lessors

“Innocent landowners”: A defendant who acquired a site after hazardous
substances were released may use this defense if they meet one of three
criteria

“Innocent landowners”—Defendant must show that—Before it acquired
the facility—It carried out “all appropriate inquiry”

—LEven if landowner establishes this defense, it may also be required to
provide full cooperative assistance and facility access

—Contiguous property owner defense—§ 107 amended in 2002 to
establish this defense

— —Defense subject to eight conditions; defendant must have conducted
“all appropriate inquiry”; defendant must not have known of
contamination before its purchase

— —§ 107(a) empowers USEPA to issue written assurances

—Bona fide prospective purchaser defense—§ 107 amended in 2002 to
create this defense—Definition of a BFPP

— —Defense prevents a BFPP from reaping a financial benefit resulting
from certain occurrences

—Expansion of innocent landowner provisions—SBLRBRA amends
CERCLA by clarifying the defense in § 101(35)(B), by making three
important changes

— —For property bought before May 31, 1997, courts consider five factors
to decide whether AAI occurred

— —For property bought after May 31, 1997, and until November 1, 2005,
courts consider whether buyer complied with either the requirements (A)
Promulgated in the USEPA’s AAI interim rule, or (b) the interim
environmental industry standard for all appropriate inquiries in ASTM
E1527-00 Phase I Environmental Site Assessment Process

— —For property bought between November 1, 2005, and November 1,
2006 (the date the AAI became effective)—for purposes of the AAT—
Courts will consider whether the buyer complied with either the
requirements set forth in the USEPA interim rule or the requirements of
the interim environmental industry standard for AAI

Defendants acted pursuant to regulatory directives

45 years of allocation under CERCLA: mysterious legislative history;
criticism of CERCLA’s ambiguous wording; CERCLA product of last-
minute compromise
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§ 3:100 —CERCLA on allocation: originally, CERCLA silent on allocation, but its
tortuous legislative history reveals another story

§ 3:101 45 years of allocation under CERCLA: criticism of CERCLA’s ambiguous
wording; Courts fairly quickly establish that joint and several liability
should be imposed unless divisibility could be proved

§ 3:102 45+ years of allocation under CERCLA: Superfund Amendments and
Reauthorization Act of 1986 (“SARA”)

§ 3:103 Almost 45 years of allocation under CERCLA: mysterious legislative
history; criticism of CERCLA’s ambiguous wording; and CERCLA
product of last minute compromise—The development of Federal
Common Law CERCLA allocation—The prominent role of the Gore
factors

§ 3:104 40 plus years of allocation under CERCLA: mysterious legislative history;
criticism of CERCLA’s ambiguous wording; and CERCLA product of last
minute compromise—The U.S. Supreme Court’s 2004 Christmas
surprise—Cooper Industries, Inc. v. Aviall Services, Inc., and the court’s
2007 decision in U.S. v. Atlantic Research

§ 3:105 Settlement of CERCLA allocation claims: despite the U.S. Supreme
Court’s clarification—in A¢l. Research Corp.—concerning the interplay
between § 107(a) and § 113(f), it is still difficult to determine which
CERCLA subsection must be used for parties seeking reimbursement of
response costs

§ 3:106 During CERCLA litigation, when is allocation decided?

§ 3:107 There does not always need to be a separate allocation hearing before a
court can make an allocation of CERCLA liability

§ 3:108 Settlement of CERCLA allocation claims

§ 3:109 —Four key judicial factors

§ 3:110 —Procedural fairness

§ 3:111 — —Arms-length negotiations between/among counsel who have been
involved in the litigation regarding the site for years (and who represent
sophisticated clients) evidences the proposed consent decree is
procedurally fair and reasonable

§ 3:112 — —Use of a Private Mediator Evidences a Settlement’s Procedural
Fairness

§ 3:113 —A court must not approve a CERCLA settlement if it knows too little: it
would not be fair (procedurally/substantively)

§ 3:114 —Specific procedural fairness issues—Exhaustive detail is not needed
before the reviewing court can approve a CERCLA settlement

§ 3:115  Procedural fairness requires notice to non-settling parties

§ 3:116  Consent decrees are not required to specify the extent of liability
attributable to each settling defendant

§ 3:117  Settlement of CERCLA allocation claims—Specific procedural fairness
issues—It is not important is the fact that the local daily newspaper
misreported the settlement sum

§ 3:118 — —It is fair for the EPA to delegate its negotiating authority to certain
PRPs, such as a PRP steering committee
§ 3:119 — —1It is fair for the EPA not to allow de minimis PRPs to join in a

settlement agreement with other PRPs. Likewise, it is fair for the EPA
not to inform de minimis PRPs in advance that they would be excluded
from the settlement agreement?

§ 3:120 — —Excluding the objecting non-settling defendants from settlement
talks does not affect their procedural fairness
§ 3:121 — —The EPA does not have to allow third parties to participate in

CERCLA settlement negotiations
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— —The EPA has no duty to provide extremely detailed financial
information in the proposed consent decree about a settling PRP’s ability
to pay

— —Unsubstantiated Allegations of Cronyism and Conflict-of Interest Do
Not Constitute Procedural Unfairness, Especially if—Even if true, they
are moot

— —1It is procedurally fair for an EPA-retained outside consultant to
prepare the allocation (the EPA need not prepare the allocation)

—Substantive fairness

If a plaintiff settles but still has claims against other defendants, the
court must ensure the settlement is fairly apportioned before blocking
contribution claims. Otherwise, a defendant found liable for cost recovery
under § 107(a) would be strictly liable with no chance to seek
contribution from settling parties under § 113(f)(1)

There are different ways to prove a settlement agreement is substantively
fair

Under the “ability to pay” approach, the parties (and the court) need not
evaluate comparative fault for the proposed consent decree to be
substantively fair

It is very difficult for an objecting, non-settling party to successfully argue
against the EPA’s ability to pay determination

A non-settling objector’s contention that a settling party could be
misleading the government regarding its ability to pay is, typically (if
not always), a losing argument

It is both substantively fair and reasonable to settle based on the PRP’s
ability to pay even if that PRP has liability insurance

Court need not—and should not—require exhaustive/conclusive/
undisputed evidence of total costs v. the settling defendant’s individual
liability to determine substantive fairness

The existence of “orphan shares” should not impact a substantiveness
fairness determination

Settlement of CERCLA allocation claims—Substantive fairness—Specific
issues regarding substantive fairness—It is substantively fair for the
EPA to discount its potential claim to obtain an early settlement

— — —A reviewing court may uphold a settlement even if the data
supporting the settlement is quite fragmented

— — —One group of PRPs be treated differently than another group of
PRPs at the same site on the grounds of ability to pay

— — —The risk of “disproportionate liability” to a non-settlor is not
enough to make a CERCLA settlement substantively unfair

— — —The EPA need not provide a specific allocation share for each PRP
before a reviewing court can approve a CERCLA settlement?

— — —1It is not substantially unfair just because the EPA did not follow
the guidelines in its own PRP Search Manual

The fact that the settlors’ liability apportionments are imprecise
estimates—whether based on volumetric contribution or some other
metric—is “not dispositive” in a court’s decision to approve a CERCLA
settlement agreement

Settlement of CERCLA allocation claims—Reasonableness

A court must not approve a CERCLA settlement if it has insufficient
information about its foreseeable litigation risks and transaction costs: it
would not be reasonable

The fact that a settlement calls for the arrangers to divvy up 100
percent—as opposed to splitting only the “arranger share” of—the
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remediation costs does not automatically make the CERCLA settlement
substantively unfair

§ 3:144  Settlement of CERCLA allocation claims—Reasonableness—Proposed
consent decree is not unreasonable just because it is based on funding
from a contingent insurance recovery

§ 3:145 —Consistency with CERCLA’s purpose

§ 3:146 NBARs—Nonbinding preliminary allocations for responsibility (what are
NBARs, and when are they prepared?)

§ 3:147 — —How are NBARs prepared and what is the NBAR formula?

§ 3:148 — —How and when does the EPA collect and assess the information
necessary to prepare NBARs?

§ 3:149 The six “Gore Factors” plus other factors courts use in CERCLA
allocations—A recap of the Gore factors

§ 3:150 —Geographic location and litigation exposure may be properly considered
in allocation

§ 3:151 —It is only logical that the courts rely on the Gore factors

§ 3:152 —Other factors (in addition to the Gore factors)

§ 3:153 —Application of factors varies from case to case

§ 3:154 An indemnification provision can be relevant to an equitable allocation of
environmental liability even if it is time-barred; issue preclusion
(collateral estoppel) does not apply to bar the court’s consideration of a
contractual indemnity provision that another court in separate litigation
held was time-barred

§ 3:155 The six “Gore Factors” plus other factors courts use in CERCLA
allocations—Application of factors varies from case to case—If a PRP
continued/may have continued to sign contracts with the government in
reliance on its expectation; based on its course of dealings with the
government; that its CERCLA cleanup costs would be reimbursed/
shared, the court should include this fact as a relevant factor in its
allocation analysis

§ 3:156 — —A recent example of a court approved allocation scheme

§ 3:157 — —In allocating environmental liabilities, the government should take
into account the possibility that a PRP may prevail on its divisibility
defense or on its potential cost recovery claim

§ 3:1568 — —It is not equitable to saddle a military contractor with 100% of
CERCLA cleanup costs if such costs were largely incurred during war-
effort production

§ 3:159 Time on the risk v. production—Based allocation methodologies

§ 3:160 Control over disposal of contaminants v. title to the contaminants

§ 3:161 The six “Gore Factors” plus other factors courts use in CERCLA
allocations—Volume of waste is usually the predominant factor

§ 3:162 —The difficulty (perhaps, even unreliability) of calculating mass
discharge, does not necessarily mean that volume should be given light
weight in an allocation of liability

§ 3:163 —In the absence of clear evidence of culpable intent by a party for the
harm to the entire site, the amount of a pollutant a party discharges is
the most important factor in allocating responsibility for the cleanup

§ 3:164 Courts applying the six “Gore Factors” and other considerations under
CERCLA generally find that, when evaluating mass discharged, it is
inappropriate to consider a party’s equitable share of pollutants released
by others if the original party’s responsibility for those pollutants has
already been addressed through factors such as knowledge, culpability,
and benefit. This approach avoids double-counting a party’s involvement
and maintains fairness in liability allocation
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The six “Gore Factors” plus other factors courts use in CERCLA
allocations—Sometimes, there are enough facts for a court to find that a
particular facility, party, or disposal action was responsible for a specific
proportion of contamination at a site; however, in cases where there are
insufficient facts for the court to find that a particular facility, party, or
disposal action was responsible for a specific proportion of contamination
at a site, the court must decide the probable sources of contamination at
the site

—Calculating/proving volumetric shares

—Courts reject volumetric theories of equitable allocation based on
customer liability

—In a CERCLA cost recovery/contribution case, courts should not
accept—As evidence of the volume of waste sent to the site—A
stipulation that a party has chosen not to sign

—Courts are not required to do the following: quantify (a) the exact
amount of and relative toxicity of the hazardous substances that each
party released and (b) the associated cleanup costs of those specific
substances

—Parties usually emphasize some (not all) of the Gore Factors

—Courts have often expressed frustration with the Gore factors

Under CERCLA’s contribution provision, it is permissible to use the
settling parties’ waste volumes, and not the dollar value of their
settlements, as the primary equitable factor in the allocation of site
cleanup costs among remaining liable parties

If the PRP has taken actions to render itself judgment proof, the court
does not consider the PRP’s inability to pay a judgment when
determining its equitable share of response costs

There is a difference in the burden of proof between divisibility cases and
equitable allocation cases

State CERCLA counterpart statutes typically mirror CERCLA’s burdens
of proof

State courts’ use of Gore and Gore-like Factors

The application of the Gore Factors to responsibility allocation is often
affected by site-specific attributes and technical information, which can
be complex and variable

Limitations on Gore Factors—Allocation of responsibility is often hindered
by complex, variable site conditions and technical details. Determining
contributions is challenging due to numerous wastes and chemicals,
complex site-specific factors, and even with few waste types, accurately
assessing timing and impact remains difficult despite advanced forensic
methods

Limits of Gore Factors—Responsibility allocation is often constrained by
complex site characteristics and technical data. Hazardous substances:
Precise waste records for each party are often lacking; timing and
duration are hard to determine, and it’s difficult to link environmental
impacts to released quantities

Limitations on the Gore Factors—Application to allocation of
responsibility often limited by complicated and highly variable site
attributes and extremely technical information—Toxicity: critical, but
often difficult to determine

Gore Factors are often hard to apply for assigning responsibility due to
complex site conditions and technical data. Directly linking involvement
in manufacture, treatment, storage, transport, or disposal to
environmental impact and costs is challenging

Gore Factors (Such as degree of care) are often limited by complex site
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ENVIRONMENTAL LiIABILITY ALLOCATION: Law AND PRACTICE

conditions and technical details, making it difficult to assign
responsibility or accurately calculate environmental impacts and costs

Limitations on the Gore Factors—Application to allocation of
responsibility often limited by complicated and highly variable site
attributes and extremely technical information—Degree of cooperation:
very hard to directly calculate/attribute environmental impacts and
resulting costs

Typically, courts do not make individual allocations for each contaminant
of concern

Under CERCLA’s contribution provision, it is permissible to use the
settling parties’ waste volumes, and not the dollar value of their
settlements, as the primary equitable factor in the allocation of site
cleanup costs among remaining liable parties

The proper approach to allocation based on site-specific factors and
attributes: a discussion of typically important site-specific factors and
criteria that could be used for an equitable allocation

—Volumes, types and characteristics of hazardous substances

—Site history, use and waste management practices

—Site area and location

—Site hydrogeology

—Magnitude and extent of environmental impacts

—Toxicity

—Site remediation

—Interaction with regulatory agencies

Individual or stand-alone plume allocation method: commonly used to
allocate contribution/responsibility for commingled plume representing
releases from multiple sites or PRPs

—It may be possible to determine the extent of the plume and relative
contribution to the overall plume from one or more sources

—Often based on results of analytical/mumerical computer modeling

—Results of the stand-alone plume analysis can be used in many ways to
distinguish relative PRP contributions

—Once stand-alone plumes for each site/PRP are determined, costs can be
allocated using several approaches

Area of contribution method: alternative to complicated stand-alone
method—It uses the area of environmental impact as a surrogate for
contaminant volume and mass

Volume of contribution method: Calculates impact volumes by factoring in
both the area affected and the depth of environmental impact, unlike the
area of contribution method

Mass of contribution method: very similar to volume of contribution
method, but incorporates information regarding chemical properties to
calculate the mass of specific chemicals that may be attributable to
different parties

Mass/volume of contribution method: Reflects the relative importance of
chemical mass and volume of environmental impact attributable to each
PRP in conducting a stand-alone plume analysis for cost allocation

Dealing with orphan shares under the various allocation formulas

Party seeking contribution has the burden of proving the existence and
appropriate allocation of orphan shares

If a party establishes the existence of orphan PRPs, the court allocates
responsibility for those shares among the identified PRPs according to
their assigned proportions. The party demonstrating the orphan shares
remains liable for those shares
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§ 3:207  Only unpaid liabilities, not simple claims of future cleanup, are
considered costs incurred in response to a release

§ 3:208 A plaintiff in a CERCLA action cannot rely on a counterclaim by the
United States against them in one CERCLA case to require the
defendant to contribute to their liability to the United States in a
different, separate CERCLA case

§ 3:209 When Can a PRP Sue for Contribution?

§ 3:210 A PRP can seek reimbursement for cleanup costs from other PRPs
without needing to precisely determine each party’s exact share of
responsibility

§ 3:211 It is an open question whether a solvent identified party’s share of
CERCLA costs qualifies as an “orphan”

§ 3:212 If a solvent and identified PRPs’ share can be considered an “orphan
share” under CERCLA, the district court has discretion to apply or not
apply the doctrine based on case specifics

§ 3:213 It is an open question whether a solvent identified party’s share of
CERCLA costs qualifies as an “orphan”

§ 3:214  Allocable Costs—A PRP may recover only necessary response costs
consistent with the NCP; case law defines “consistent” and “necessary”

§ 3:215 Standard of appellate review for compliance with the NCP

§ 3:216  If the plaintiff demonstrates a prima facie case showing that response
costs were incurred due to the release of hazardous substances, those
costs are considered consistent with the NCP. The responsibility to
provide evidence then shifts to the defendant

§ 3:217 Private parties can recover certain preliminary investigation and
monitoring costs regardless of compliance with the NCP

§ 3:218 Employee health and safety costs are not recoverable under CERCLA

§ 3:219 Whether “public participation” is required under the NCP when a
government environmental agency oversees the cleanup remains
unresolved

§ 3:220 What costs are allocable?—Specific issues regarding what allocable costs
comprise

§ 3:221  Allocable costs—Key considerations for attorneys’ fees: Courts often
require evidentiary hearings before determining if such fees are allocable

§ 3:222  Court requires specific, factual information before deciding whether
certain litigation related costs are recoverable

§ 3:223 The recoverability for demolition costs depends on whether they were
necessary response costs consistent with the NCP

§ 3:224 The government can recover attorney’s fees as part of CERCLA response
costs

§ 3:225  Allocable costs—Experts’ fees and attorney’s fees treated equally

§ 3:226  On occasion, litigants have sought to recover attorney fees in a section
107(a) action by asserting that, due to the closely related nature and
complexity of cost recovery and contribution actions, section 127(j)
should apply as though the matter were one for contribution. However,
this argument has consistently been unsuccessful (our research has not
identified any case in which it has prevailed)

§ 3:227 CERCLA allows governments to recover attorney fees for more than just
unavoidable response cost actions

§ 3:228  Allocable costs: Defining future costs and expert disagreements

§ 3:229  Allocable costs—EPA oversight costs—Recoverable by EPA

§ 3:230 —Clarifying specific aspects—Indirect costs—Eligibility for recovery

§ 3:231 —Clarification of components: Penalties and punitive damages—Under
CERCLA, only governmental entities may recover penalties and punitive
damages, and such costs are not allocable in a § 113(f) action
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§ 3:232 —A PRP cannot claim contribution for remediation costs covered by
insurance—The collateral source rule does not apply to CERCLA cases

§ 3:233 What costs are allocable?—Specific issues regarding what allocable costs
comprise—Summary: governments, typically, entitled to all their
response costs—“Arbitrary and capricious” standard applied (not “hard
look” doctrine) when EPA’s costs at issue

§ 3:234 Equitable allocation of response costs—The usual procedure: district
courts’ broad discretion; typical order of allocation

§ 3:235 — —Some circuits review for an abuse of discretion the district court’s
choice of factors that it considers for equitable allocation of CERCLA
costs, but review for clear error the allocation the court devises under
such factors

§ 3:236 — —It is not necessarily an abuse of discretion for the court to evaluate
the government’s role as an “owner” rather than “operator” in its
analysis of the Gore Factors

§ 3:237 —The usual procedure: A court’s use of the word ‘fault” in its analysis of
the Gore factors is not conclusive evidence that it misinterpreted
CERCLA'’s strict liability scheme

§ 3:238 —The usual procedure: district courts’ broad discretion; typical order of
allocation—Accounting for settled shares of other PRPs
§ 3:239 — —CERCLA does not specify how settlements in private party cost

recovery actions should be apportioned/evaluated for fairness

§ 3:240 Typically, fairness hearings are not required when courts choose the pro-
tanto method

§ 3:241 Under the UCFA (Pro Tanto), disclosure of settlement terms is not
required for court approval of settlements—The opposite is true for the
UTCA (Pro Rata)

§ 3:242 Whatever approach (the UTCA’s pro tanto or the UCFA’s pro rata) a
district court selects in its final order approving a settlement agreement,
if it fails to follow that same approach in the future, it could easily
create a result that that is (a) unfair and (b) inconsistent with
CERCLA’s goals

§ 3:243 Equitable allocation of response costs—The usual procedure: district
courts’ broad discretion; typical order of allocation—Accounting for
“orphan shares”

§ 3:244 Where no party presents evidence about the basis for a defaulting party’s
CERCLA liability, at least one case stands for the rule that, in this
situation, there is no basis to assign orphan shares to the defaulting
party

§ 3:245 Equitable allocation of response costs—The usual procedure: district
courts’ broad discretion; typical order of allocation—Creation of an
“orphan share”

§ 3:246 — —Accounting for future costs

§ 3:247 — —Typically (not always), a court cannot equitably allocate response
costs until a Remedial Investigation and Feasibility Study (RI/FS) is
completed, a Record of Decision (ROD) is issued, and a remedy is
selected; however, as just indicated, a government-approved remediation
plan is not a prerequisite for the court’s entry of an order allocating
liability

§ 3:248 — —Where the record does not make clear that a party is defunct,
bankrupt, uninsured, or otherwise lacking of resources, courts do not
take ability to pay into account in determining the equitable allocation
among the parties

§ 3:249 — —Assuming that a solvent and identified PRP’s contributive share of
CERCLA response costs can constitute an “orphan share” (and, therefore,

XXX11



TaBLE oF CONTENTS

§ 3:250

§ 3:251
§ 3:252

§ 3:253
§ 3:254
§ 3:255
§ 3:256
§ 3:257
§ 3:258

§ 3:259
§ 3:260

§ 3:261

§ 3:262

§ 3:263
§ 3:264

§ 3:265

§ 3:266

§ 3:267

§ 3:268

be allocable among other parties liable in a CERCLA contribution
action), does the district court abuse its discretion by declining to apply
the “orphan share” doctrine?

— —There is no requirement for a separate allocation hearing before a
court can allocate CERCLA liability

— —Recalcitrance (“lack of cooperation”) multiplier

— —1It is an open question whether a solvent identified party’s share of
CERCLA costs qualify as an “orphan”

— —Courts of appeal use the abuse of discretion standard when
reviewing a district court’s allocation of CERCLA response costs

— —Uncertainty multipliers

— —Prejudgment interest

— —Ability to pay

Monetary judgments (not just declaratory judgments) are available in
contribution actions

Counterclaims for contribution—When plaintiff has resolved its liability to
government, it cannot be held liable to defendant(s)

— —Contribution claims under state law

District courts have the discretion to apply the UCFA contribution bar to
state law claims in a CERCLA action

For non-divisible harm, a CERCLA plaintiff PRP cannot successfully
assign value to certain discrete invoice settlement amounts unless the
settlement documents evidence that value: paucity of authorities on this
issue, also, a split on documentation requirements, and admissibility of
expert witness testimony

Parties that perform cleanups can demand reimbursement from other
PRPs without fear that their contribution actions will be sabotaged by
the impossibility of making meticulous factual determinations concerning
each party’s causal contribution

Proposed legislation to reform CERCLA allocation

For non-divisible harm, there is a paucity of authority on whether
settlement amounts (including but not limited to insurance recoveries)
should be automatically set off from plaintiffs’ recoveries against non-
settling defendants

A district court can order a per capita (equally to each party-aka “even
steven”) allocation of CERCLA damages against a group of defaulting
defendants that, because of their default, have failed to produce evidence
that would enable the court to make a more individualized allocation

Funding a settlement agreement does not automatically make the whole
sum compensable in a CERCLA contribution action—Even if that
payment obligation is irrevocable: Instead, the contribution seeking
party still must show the settlement costs were for necessary response
costs consistent with the NCP

If an appellate court reverses the district court’s environmental liability
ruling, on remand the district court must vacate its equitable allocation
ruling

A court will not approve a CERCLA settlement (and Issue a Contribution
Bar) for non-parties—It has no personal jurisdiction over such parties

APPENDICES
Appendix 3A. Sample Points and Authorities in CERCLA Cost Recovery Action

Regarding Allocation (Discussion of Gore Factors): Motion for
Partial Summary Judgment
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Appendix 3B. Sample Points and Authorities in CERCLA Response Costs
Recovery Action: Opposition to Motion for Partial Summary
Judgment

Appendix 3C. Sample Reply Points and Authorities in CERCLA Response Costs
Recovery Action: Reply Memorandum in Support of Motion for
Partial Summary Judgment

Appendix 3D. Sample Points and Authorities in Support of CERCLA Settlement/
Proposed Consent Decree

Appendix 3E. Sample Points and Authorities in Opposition to CERCLA
Settlement/Proposed Consent Decree

Appendix 3F. Sample Reply Points and Authorities in Support of CERCLA
Settlement/Proposed Consent Decree

Appendix 3G. “Interview with an Allocator”

CHAPTER 4. DEALING WITH GOVERNMENTAL
AGENCIES AND THE NON-SETTLOR PRP

§4:1 Introduction

§4:2 What is the lead agency?

§4:3 Determining the “lead agency”—For spills: most federal statutes have
response authority units; under CERCLA, not clear who speaks for
president, but with other statutes, such authority is clear

§4:4 — —Executive Order 12580

§ 4:5 — —Executive Order 12777

§ 4:6 — —The NCP directs state, local, and federal agencies to act together,
regionally

§4:7 — —Federal government always has opportunity to be the lead agency, but
it makes no sense for small sites

§ 4:8 — —Frequently, there are divisions of labor among state and federal
agencies

§4:9 — —Federal and state response lines

§ 4:10 —For abandoned waste sites: typically, determining lead agency for
abandoned waste sites is easier than for spills

§4:11 — —Who has the most money, time and expertise?

§4:12 — —42 U.S.C.A. §9028: Congress wanted to put more work in the states’
hands

§ 4:13 — —The difference between “response” and “enforcement”

§4:14 — —The bigger the problem, the more likely states will request the EPA
take lead

§ 4:15 — —Some states have more of an independent philosophy than others

§ 4:16  Occasional friction between agencies—Technical disagreements, not turf
battles: usually, resolved by scientific consensus via common practices

§ 4:17 Who, at the EPA, determines whether the EPA should be the lead agency:
EPA’s administrators/managers (with input from EPA scientists and
attorneys)

§ 4:18 The rights of PRPs (and others) who object to the EPA’s decision to lead/
abdicate the lead

§ 4:19 Practical differences to PRPs if the EPA or a state agency is the lead
agency

§4:20 The lead agency for response is also the lead agency for enforcement

§4:21 The types of EPA personnel who pursue PRPs: civil investigators, criminal
investigators, EPA attorneys
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Available penalties against PRPs

EPA does try to identify all PRPs

Interacting with other PRPs—Information gathering

CERCLA does not require the EPA to include all potentially responsible
parties (PRPs) in settlement negotiations; the agency has the discretion to
negotiate and settle with parties of its choosing

Interacting with other PRPs—Formal PRP organization and steering
committees

Settlement incentives for PRPs: almost always it is advisable for PRPs to
settle

Settling parties in a CERCLA action may subsequently file third-party
CERCLA contribution claims against a non-settling defendant, even
though the settling parties did not admit CERCLA liability

Settlement incentives for PRPs: almost always it is advisable for PRPs to
settle—Contribution protection

—CERCLA’s contribution protection does not always apply to suits under
state CERCLA counterpart statutes

—CERCLA’s contribution protection does not apply to claims based on
contractual indemnity

—Disproportionate liability is a very real danger for non-settlors

—Contribution protection is limited to those “matters addressed in” a
qualifying administrative or judicially approved settlement”

—There is authority supporting contribution protection for a party that
settled with non-governmental parties

—It is unclear whether a municipality or special government entity
constitutes a “state” pursuant to § 9613(f)(2)

—Parties that enter into settlements with municipalities are not protected
by CERCLA’s explicit language but are protected by CERCLA’s goal of
achieving equity

—There is nothing in either the CERCLA statute or CERCLA case law
which indicates what level of judicial approval is required to make a
settlement agreement a basis for a valid contribution claim

—A CERCLA contribution claim exists only for those who have resolved
their liability for some or all of a response action, or for some or all of the
costs of such action

—Covenants not to sue

—“Orphan” share compensation

—Mixed funding

—Special accounts

—Suspended listing

—Potentially lower cleanup costs

—The threat of joint and several liability and strict liability

The types of settlements the U.S. may sign with PRPs—EPA’s settlement
goal

—Administrative orders on consent (“AOCs”) or judicial consent decrees
(“CDs”)

—Beginning the settlement process

Non-settling PRPs may intervene to oppose consent decrees that could bar
their contribution rights

Settlement considerations—Notice of proposed settlement

CERCLA allocation settlements and alternative dispute resolution
(arbitration, mediation, mini-trials, and fact-finding)

—~Critique of the EPA’s CERCLA settlement efforts
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—Case law on CERCLA ADR

Standards for review of a proposed consent decree and other EPA actions
under CERCLA—Limited to administrative record; three-pronged test
(fairness, reasonableness, and consistency with CERCLA’s goals) under
arbitrary and capricious standard

—In a highly technical case (such as the typical environmental liability
allocation case), a trial court does not usually need to involve itself in the
complex evidentiary details

—Appellate review of district court’s decision to approve CERCLA consent
decree (abuse of discretion standard)

—Lesser standard of deference given to state agencies

EPA allocations are rare, but when they occur, they are (almost always) in
the form of NBARs

—The type of EPA personnel who perform allocations

When should a PRP settle? (behooves PRPs to settle ASAP)

—Why most environmental attorneys prefer to wait until after the EPA has
prevailed in its litigation or has settled with the PRP defendants before
filing suits

EPA and non-profit/charitable organizations

Intervention rights of non-settling PRPs and objections to proposed
CERCLA settlements

Non-settling PRPs can intervene to challenge consent decrees that may
eliminate their contribution rights

A CERCLA plaintiff can maintain its claim against a non-settling
defendant after it settles with a defendant who is responsible for the same
toxic waste as the non-settling defendant

A PRP who refuses to participate in an EPA allocation proceeding does not
become a “party” under the Federal Alternative Dispute Resolution Act
just because the allocation proceeding may harm its interests: the EPA
does not need its consent and the court can consider the allocation report
when deciding whether to enter the consent decree

Discoverability by non-parties of draft environmental settlement
agreements: public records subject to statutory disclosure requirements

Miscellaneous settlement issues—Under CERCLA, administrative judicial
settlements—But not private settlements—Qualify as offsets

—Where the EPA has settled with a particular PRP and the harm from the
site is divisible, another PRP who is not responsible for harm to the entire
site is not entitled to a reduction of its liability for the full amount of the
first PRP’s settlement

Settlement agreement between the plaintiff (state) and a prp third-party
defendant that was neither judicially approved nor subject to
administrative review does not bar the original prp defendant’s 113(f)
contribution claim

In deciding whether to approve a CERCLA settlement, the courts must
apply three factors—Fairness, reasonableness, and consistency and
faithfulness with CERCLA’s objectives. These three standards also apply
to the approval of settlements involving CERCLA claims between/among
private parties (again, not just to settlements between the government
and private parties)

Insurance and CERCLA settlements

—Settlement considerations—Alternative Dispute Resolution (“ADR”)

— —SARA'’s pro-settlement mandates

A PRP may/may not successfully use settlement discussions as evidence in
an environmental liability allocation dispute—be cautious!
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§ 4:76

§ 4:77

§4:78

§ 4:79

§ 4:80

CHAPTER 5. THE DE MINIMIS, DE MICROMIS, AND

Federal Rule of Evidence 408 (evidence of compromise offers and
negotiations inadmissible at trial) does not prevent a court from reviewing
an EPA allocation report when deciding whether to enter a consent decree

F.R.E. 802 (hearsay) does not bar court from considering EPA allocation
report when deciding on consent decree

When a federal court reviews a settlement of a case brought under both
state and federal law, the court applies state substantive law to the state
claims

California federal district courts often combine California case law with
federal case law in their determinations of whether a CERCLA settlement
is in good faith (under California law) and fair and reasonable (under
CERCLA)

Alternative Dispute Resolution (ADR) and environmental allocation

ABILITY TO PAY PRP

§5:1

§ 5:2
§5:3
§ 5:4

§ 5:5

§ 5:6
§ 5:7
§5:8

§5:9

§5:10

§ 5:11
§ 5:12

§5:13
§5:14
§ 5:15
§5:16

§ 5:17

Recap: Federal fund to clean up polluted sites; USEPA acts as
administrator and decides if site to be added to National Priorities List
(NPL)

Recap: Sites proposed for NPL via Federal Register, Three mechanisms for
placing sites on the NPL

Recap: The National Priorities List: Primary purposes; inclusion of a site
does not necessarily require owners/operators to perform cleanup

Recap: No site eligible for superfund monies for long term remediation if
not on NPL

Recap: CERCLA applies retroactively: Typically, joint and several liability
is imposed; four categories of PRPs; risk transfer agreements valid, but
not binding on government agencies

Recap: CERCLA liability depends on nature and extent of PRP’s hazardous
waste contribution

Usually, apportionment of CERCLA liability requires expenditure of
significant sums for attorneys and environmental consultants

Recap: Belatedly, Congress responds by passing Superfund Amendments
and Reauthorization Act of 1986 (“SARA”)

Recap: Multiple statutory protections for “innocent landowners”: innocent
landowner liability exemption; contiguous landowners exemption; and
bona fide prospective purchasers exemption

Multiple statutory protections for limited volume “de minimis” and
miniscule volume “de micromis” PRPs

Multiple statutory protections for financially challenged PRPs

If the complaint raises a reasonable possibility that a defendant is not a de
micromis PRP, a court will not sustain a motion to dismiss based on that
defendant’s alleged de micromis PRP status. Instead, it will allow the
plaintiff to take discovery on this issue

Statutory support for “de minimis” PRP settlements—SARA pro-early
settlement negotiations for peripheral PRPs

—How a PRP proves its low level of hazardous impact and/or its limited
involvement in the facility operations causing the hazardous substance
release

—USEPA authorized to enter into covenants not to sue

—De minimis PRP who has resolved its liability with USEPA not liable for
contribution; impact on other PRPs

Negotiating settlements for de minimis PRPs—What government agencies
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can/cannot do—Subject to its discretion, USEPA shall as quickly as
possible settle with a de minimis PRP; neither USEPA nor state
environmental agencies are required to complete a RI/F'S before settling

with PRPs

§ 5:18 — —Requirements for de minimis settlements

§ 5:19 — —USEPA may provide a Covenant not to sue concerning the facility in
issue

§ 5:20 — —USEPA may provide special covenants not to sue

§5:21 — —USEPA considers whether the covenant or condition is in the public
interest

§ 5:22 — —A de minimis PRP settlement must be entered as a consent decree or
incorporated into an Administrative Order on Consent (“AOC”)

§ 5:23 — —Proposed consent decree must undergo public review and comment

§ 5:24 — —District Courts must give wide berth to USEPA’s choice of de minimis

PRP eligibility criteria, but they must still examine the adequacy of the
settlement process

§ 5:25 — —District Courts do not violate the non-settling PRP’s due process
rights by failing to conduct a full evidentiary hearing before approving a
proposed CERCLA consent decree

§ 5:26  Negotiating settlements for de minimis PRPs—What government agencies
can/cannot do—For purposes of approving proposed consent decrees, if the
data that the EPA uses to allocate liability is within the broad spectrum
of believable/reasonable approximations, district courts should not second
guess

§ 5:27 Negotiating settlements for de minimis PRPs—What government agencies
can/cannot do—Non-settling PRPs can challenge settling de minimis
PRPs’ eligibility for CERCLA de minimis protections contained in consent

decrees

§5:28 — —Impact of de minimis PRP settlements on other PRPs

§ 5:29 — —USEPA has a statutory duty to require a settling de minimis PRP to
waive all of the claims it may have against other PRPs

§5:30 — —USEPA may decline to offer a settlement to a potential de minimis
PRP

§5:31 — —USEPA required ASAP to make a settlement to a potential de minimis
PRP

§5:32 — —“De minimis landowner” PRPs

§ 5:33 — —USEPA has several procedural opportunities to facilitate de minimis
PRP settlements; often, however, USEPA waits too long; global
settlements

§ 5:34 — —USEPA usually waits for formation of joint defense/working groups
before settling

§ 5:35 — —PRP settlement approaches and impediments to settlements to

USEPA negotiating early de minimis prp settlement agreements
§5:36 Why the existence of joint and several liability is so significant—Why it is
advantageous for the USEPA to offer early de minimis PRP settlements

§ 5:37 —Test of reasonableness—Is the settlement a reasonable compromise?

§ 5:38 —Courts examine de minimis PRP settlements on an individual case by
case basis

§ 5:39 —USEPA has flexibility to diverge from apportionment formulas

§ 5:40 —Proposed consent decrees are substantively fair despite big premiums
charged to de minimis PRPs

§5:41 —Common attacks on de minimis PRP settlement agreements

§ 5:42 —USEPA has great discretion to devise de minimis settlement proposals,

especially if there are many PRPs and the situation is complex
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§ 5:45
§ 5:46
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§ 5:54

§ 5:55
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§ 5:57

§ 5:58
§ 5:59
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§ 5:61

—USEPA can impose penalties on uncooperative PRPs

—District courts perform multifaceted evaluations of the reasonableness of
de minimis PRP consent decrees: likely efficaciousness; satisfactory
compensation to the public; relative strength of the parties’ litigating
position, and foreseeable risks of harm

Definition/description of de micromis PRPs

—CERCLA § 122 amends CERCLA § 107—Adds two liability defenses and
an ability-to-pay settlement procedure (not limited to small business
PRPs)

—Significant limitations on the de micromis prp defense

—Burdens of proof—Depends on who is the plaintiff: documentary evidence
is critical

—Under CERCLA § 107(a)(3), USEPA’s toxicity contribution
determinations are final, and not subject to judicial review

De micromis settlements—Introduction: USEPA has sole discretion to
determine total de micromis eligibility; USEPA policy on de micromis
PRPs before passage of SBLRBRA; usually, de micromis PRPs are
associated with waste disposal sites

— —De Micromis status based on USEPA’s evaluation of “waste-in lists
and volumetric ranking”

— —Some deserving PRPs will not qualify for de micromis PRP status—
Instead, they will be classified as (a) non-exempt de micromis parties, or
(b) de minimis PRPs

— —USEPA has discretion to determine—On a site-by-site basis—The
appropriate cut off for de minimis and non-de minimis PRPs

— —USEPA assesses two component payments: “baseline” and “premium”
(USEPA calculations; payment matrixes; “adjustment factors”;
“presumptive premiums”)

— —DOJ approval mandatory for all consent decrees regarding: de
minimis and de micromis settlements when site costs exceed $500,000

— —USEPA has several “communication tools” to facilitate negotiation and
implementation of de minimis and de micromis settlements: “model
letters”; “offer letters”; “working groups” and “liaison counsel”; mediators;
miscellaneous tools

“Ability to pay settlements”: Definition; factors USEPA considers;
installment payment schedules—Sometimes—Available; must provide all
available information

— — —If PRP granted ATP status, it must satisfy several conditions

— — —ATP settlements provide PRPs with multiple benefits

Determination of settlement amounts: USEPA has substantial discretion to
determine amount and bases for settlement with de minimis/de micromis
PRPs—Federal courts refuse to make USEPA disclose excess settlement
sums

Scope of CERCLA liability protections provided to settling PRPs is limited

CHAPTER 6. THE LAW ON ALLOCATION OF
ENVIRONMENTAL LIABILITY

§ 6:1

§ 6:2

Introduction: elements of a prima facie CERCLA case; four classes of PRPs;
bifurification; PRPs have burden of proof; imposition of costs; economic
necessity for PRPs to “spread the grief”

Statutory cost allocation provisions: neither CERCLA § 107 nor § 113
include specific language/guidance for allocation, but courts still rely on
them for allocation
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§ 6:3

§ 6:4
§ 6:5
§ 6:6
§ 6:7
§ 6:8
§ 6:9
§ 6:10
§ 6:11

§ 6:12

§ 6:13

§ 6:14

§ 6:15

§ 6:16
§ 6:17
§ 6:18
§ 6:19
§ 6:20
§ 6:21

§ 6:22
§ 6:23

§ 6:24
§ 6:25

§ 6:26

§ 6:27

x1

ENVIRONMENTAL LIABILITY ALLOCATION: Law AND PRACTICE

CERCLA § 122 (added by SARA) provides limited cost allocation guidance:
NBARs—Not binding, but courts often consider and apply one or more
NBAR factors

NBARs—Not admissible, and NBAR allocations not subject to judicial
review

USEPA cost allocation guidance: generally, courts defer to USEPA decision
making. Likewise, state courts, in state-CERCLA counterpart statute
disputes, typically, defer to state environmental agency decision making

NBARs primarily rely on volumetric data—Not toxicity

If NBAR based partly on toxicity, courts will grant it substantial deference,
but PRP has burden to show fairness requires toxicity be considered

Summary: to repeat, volume is the primary factor

CERCLA legislative history—Another basis for PRPs and courts to rely

CERCLA cost allocation disputes often arise between (among) the four
classes of PRPs

The Gore Factors: a collection of equitable criteria relevant to pollution
related conduct

Under the Gore factors, a party (including a government agency)—Even if
it did not contribute to the contamination—Can share in the allocation of
liability

Applicability of Gore factors outside of the CERCLA/CERCLA counterpart
statute context

Liability for and recoverability of CERCLA response costs are two separate
issues, but the successful plaintiff does not need to file a second CERCLA
claim to recover the disputed costs

The Gore Factors: a collection of equitable criteria relevant to pollution
related conduct—More common for district courts to rely on Gore Factors
than it is for PRPs to propose their application

Other factors that courts consider in allocations

Even before/without application of equitable factors, a court may decide to
allocate a 0% share of responsibility to a liable party based on its finding
that the liable party was responsible only for a negligible amount of harm

Other factors that courts consider in allocations—Contracts between the
parties regarding environmental liability

—Owner’s acquiescence in the operator’s activities

—Owner’s benefit from the operator’s activities

—Owner’s post-cleanup benefit

—Waste volume at generator related sites

Specific PRP vs. PRP disputes—Present Owners v. Past Owners: decisions
based on comparative fault; indemnity agreements enforcement; Gore
Factors; survey of case law

—Operators v. Operators: paucity of reported decisions

—Owners v. Operators: several decisions—Courts apply contractual
indemnity among the owners and comparative/relative fault among the
operators; survey of case law

—Multiple generators: extremely complex cases, posing daunting technical
challenges; generator PRPs dominate the ranks of PRPs at landfill sites;
generally, courts unlikely to disturb the CERCLA cost allocations USEPA
develops for settling generator PRPs; typically, courts rely on volumetric
contribution, but other factors may also be relevant; absent highly
unusual circumstances, a generator PRP stands little chance of
successfully opposing USEPA endorsed settlements

Specific PRP v. PRP disputes—Warehouse Owners v. Insolvent E-Waste
Generating Operators (Tenants) and Arrangers
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§ 6:28

§ 6:29
§ 6:30
§ 6:31

§ 6:32

§ 6:33

§ 6:34

§ 6:35

§ 6:36

§ 6:37
§ 6:38

Specific PRP vs. PRP disputes—Generators v. Owners and operators: courts
forced by circumstances to Jettison Volumetric Contribution Method,
generally, courts either apply some combination of Gore Factors or
allocate based on relative fault of the parties

—Generators v. Transporters: only a few reported decisions; where release
occurred during transport, courts often apply Gore Factors and examine
relative fault of PRPs

—Transporters v. Municipal PRPs: few reported decisions; courts apply
equitable factors, especially parties’ relative degree of involvement in the
decision to dispose of the waste at the impacted site

—Owner v. Neighboring Owner

—Disputes involving PRPs who are in more than one PRP’s class: if a PRP
belongs to multiple classes of PRPs, it probably will be allocated an
overall higher percentage of CERCLA costs because of (a) CERCLA-
procedural mechanics regarding cost allocation for multiple PRPs, and (b)
application of the Gore Factors, and comparative fault principles

Allocation is rarely an easy proposition, but it becomes even more
challenging where the most responsible PRP is not a party. In one such
case, the court used the Gore and Torres factors to make an equitable
allocation

Quantum of proof required for specific apportionment: no supreme court
guidance, but it appears the burden should be low enough to permit the
fact finder to divide damages based on the available evidence

Judicial review of allocation factors: very limited appellate review of
district court’s rulings

Judicial involvement with a CERCLA consent decree—Usually, PRPs prefer
performing cleanups under consent decrees, not § 106 administrative
orders

—USEPA often prefers to act as both CERCLA prosecutor and judge

—Courts have developed a three prong test to apply in CERCLA consent
decree cases involving the United States

CHAPTER 7. DIVISIBILITY

§7:1

§ 7:2
§ 7:3

§ 7:6
§ 7:7
§ 7:8
§7:9
§ 7:10

§ 7:11
§ 7:12

Introduction: most environmental divisibility disputes arise in CERCLA
litigation

Causation—Under CERCLA—Is especially vexing

—If the defendant did not (a) generate the waste or (b) arrange for the
waste’s disposal, the plaintiff, at the very least, must prove it is believable
that contamination from the defendant’s property migrated to the cleanup
site, some courts require more evidence of causation

Causation and divisibility under CERCLA

Scientific bases for divisibility: many possible factors—Quantity, nature,
types, properties, and toxicity of chemicals; hydrology; and, practically,
divisibility is difficult to establish

The role of Restatement (2d) of Torts

Various bases for CERCLA divisibility

Court makes CERCLA divisibility rulings

A court does not perform a divisibility analysis sua sponte

Divisibility requires a two-step analysis and the defendant has the burden
of proof at both steps. The defendant’s burdens of proof at the summary
judgment stage operate differently than at trial

Divisibility is not synonymous with contribution

Traditionally, proving CERCLA divisibility is, usually, very difficult—Much
more difficult to prove divisibility than allocability
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§ 7:13 —dJury finding that plaintiff could have avoided damages is not
apportionment of damages

§ 7:14 Courts are split on whether divisibility should be determined at the
liability phase or the damages phase of a cost recovery action

§ 7:15 History of CERCLA divisibility—The Chem-Dyne case—Pre-U.S. v.
Burlington Northern

§ 7:16 Illustrative case on the difficulty of proving divisibility: United States v.
Burlington Northern and Santa Fe Ry. Co.

§ 7:17 —Facts

§ 7:18 —The district court’s opinion

§ 7:19 —The Ninth Circuit’s initial opinion

§ 7:20 —The Ninth Circuit’s amended opinion

§ 7:21 —Petitions for certiorari

§ 7:22 —The Supreme Court’s opinion

§ 7:23  Burlington Northern’s impact: three basic views

§ 7:24 —The game-changer view

§ 7:25 —The U.S. Government’s view

§ 7:26 —The wait and see approach

§ 7:27 —Post-Burlington Northern case law on divisibility

§ 7:28  After Burlington Northern, geographical divisibility is still difficult to prove

§7:29 U.S. v. NCR Corp. and Appleton Papers, Inc. v. George A. Whiting Paper
Co.: a 10+ year litigation saga which indicates the government’s
prediction (that courts would treat Burlington Northern as a mere
restatement of the law on divisibility) was correct

§ 7:30 So far, Burlington Northern’s impact on a site with one or more “orphan
shares” has been negligible. Again, as explained above, Burlington
Northern has definitely not proven to be a “game changer” regarding
divisibility

§ 7:31 The law on divisibility of CERCLA claims—Specific discrete issues—Is
divisibility, usually, appropriate for summary judgment motions?

§ 7:32 — —Must divisibility be raised through a counterclaim?
§ 7:33 — —Are juries available for determination of CERCLA divisibility issues?
§ 7:.34 — —If a PRP can prove divisibility of its waste during the liability phase,

can it (a) avoid joint and several liability and (b) pay its proportionate
share of the response costs during the liability phase (instead of waiting
to a later contribution proceeding)?

§ 7:35 — —Is precise evidence concerning divisibility required for the court not to
impose joint and several liability?

§ 7:36  Even after Burlington Northern, a CERCLA defendant cannot successfully
argue that—Because the same investigative and cleanup costs would have
been incurred without its alleged contribution of contaminants to the
site—It should not be deemed a PRP

§ 7:37 The law on divisibility of CERCLA claims—Specific discrete issues—How is
it determined whether a polluted site includes “distinct harms”?

§ 7:38 — —Are there some harms for which divisibility is improper?

§ 7:39 — —Is divisibility always improper if the respective defendants’ wastes
were commingled?

§ 7:40 — —Who has the burden of proving divisibility?

§ 7:41 — —How difficult is it for a PRP to prove divisibility?

§ 7:42 — —As divisibility is an affirmative defense, the defendant has the burden
of proving it (by a preponderance of the evidence) at trial

§ 7:43 — —When will a divisibility defense become a complete defense to
CERCLA liability?
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§ 7:44
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§ 7:46
§ 7:47

§ 7:48
§ 7:49

§ 7:50

§ 7:51

§ 7:52

§ 7:53

§ 7:54
§ 7:55
§ 7:56
§ 7:57

§ 7:58

§ 7:59

§ 7:60

§ 7:61

§ 7:62

§ 7:63
§ 7:64

§ 7:65

— —What is the standard of review for CERCLA divisibility decisions?

— —For purposes of certification for immediate appeal under U.S.C.A.
§ 1292(b), divisibility is an issue of fact; not law

— —What deference, if any, must a district court give a special master in a
divisibility proceeding?

— —Are the harms caused by a municipality and an owner of the
municipality’s waste disposal site divisible?

— —1Is “geographic divisibility” a successful divisibility strategy?

— —1Is a simple fraction based on the time a PRP owns or operates the
land an adequate basis for divisibility?

— —May the proportion of hazardous products present on a portion of land
owned by the parties seeking divisibility—Relative to the entire parcel of
land where a chemical storage or distribution facility was located—Be
used as to divide the entire parcel’s cleanup costs?

— —If a defendant is unsuccessful in its attempt to prove divisibility, can it
later try to reduce its liability via contribution?

The law on divisibility of CERCLA claims-Specific discrete issues-Can a
court make an equitable allocation of liability after it finds the
contamination is divisible?

The law on divisibility of CERCLA claims—Specific discrete issues—Can a
defendant successfully assert a divisibility argument based on separate
injuries, if it fails to prove that the pollutants did not foul the entire site?

— —If most of the hazardous waste sources at a site cannot be identified,
does the defendant have a good chance of proving divisibility?

— —Although mixing of pollutants is not synonymous with indivisible
harm, it creates a rebuttable presumption of such harm

— —If a court determines that the pollution is not divisible, is it bound to
impose joint and several liability?

— —Is the environmental harm at a site usually directly proportionate to
the volume of waste contributed to the site?

— —Can a defendant successfully assert a divisibility defense based upon
the distinct phases/stages—Sometimes referred to as “operable units”—Of
the cleanup?

— —Can a prior owner successfully argue for apportionment of harm based
on its production records and the successor owner’s production records?

— —There is no requirement that a defendant select a particular
appointment (divisibility) method. Instead, the only requirement is that
the record must support a reasonable assumption that the respective
harm done is proportionate to the factor selected to approximate a party’s
responsibility

There a difference in the burden of proof between divisibility cases and
allocation cases

The law on divisibility of CERCLA claims—Specific discrete issues—Can a
chemical plant site and off-site areas be deemed “distinct facilities” for
purposes of CERCLA liability where the contamination from the site
migrated to the contiguous off-site areas?

— —Is there a trend toward divisibility in CERCLA cases?

— —The United States Supreme Court decision in Cooper Industries, Inc.
v. Aviall Servs., Inc. has not caused courts to be more receptive to
divisibility arguments (Atlantic Research eliminated the possibility of
courts using a much more relaxed divisibility standard to circumvent
Aviall)

—Specific discrete issues: A non-settling defendant is not entitled to an
offset for the sums paid by settling parties if the plaintiff received less in
settlement than it was ordered to pay in damages
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§ 7:67

§ 7:68
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§ 7:72

§ 7:73

ENVIRONMENTAL LIABILITY ALLOCATION: LAw AND PRACTICE

CERCLA divisibility should not be pled affirmatively (in the complaint),
but if it is not asserted in the answer, the defendant values it

The law on divisibility of CERCLA claims—Specific, discrete issues: If the
plaintiff received more in settlement than it was ordered to pay in
damages, plaintiff nevertheless can successfully resist a setoff if the
settlement sums were for divisible harms

For purposes of determining whether a setoff is warranted based on
divisible harm, courts do not deem defense costs divisible from response
costs

Quantum of proof necessary for apportionment of CERCLA/non-CERCLA
state counterpart statute claims

Costs incurred in asserting a divisibility defense are contractually
indemnifiable

If the defendant; either (a) in opposition to a summary judgment motion or
(b) during the final pretrial conference; fails to indicate that it will make a
divisibility defense, it waives the defense

An Owner’s CERCLA Liability is Apportioned Based on the Contamination
Attributable to Its Parcel—Not Its Activities

Courts Are Split on What Elements a Party Must Prove to Win a
Contribution Claim

APPENDICES
Appendix 7A. Sample Appellant/Defendant’s Brief Regarding Divisibility

Appendix 7B. Sample Appellee/Plaintiff’'s Opposition/Answering Brief Regarding

Divisibility

Appendix 7C. Sample Appellant/Defendant’s Reply Brief Regarding Divisibility

Appendix 7D. Sample Amicus Curiae Brief in Support of Appellant/Defendant

Regarding Divisibility

Appendix 7TE. Sample Amicus Curiae Brief in Support of Appellant/Defendant

Regarding Divisibility

Appendix 7F.  Petition for Writ of Certiorari, Burlington Northern & Santa Fe Ry.

Co. v. U.S.

Appendix 7G. Brief for Petitioners, Burlington Northern & Santa Fe Ry. Co. v.

US.

Appendix 7TH. Opposition Brief of the United States, Burlington Northern & Santa

Fe Ry. Co. v. U.S.

CHAPTER 8. RCRA ACTIONS

§ 8:1
§ 8:2
§ 8:3
§ 8:4
§ 8:5

§ 8:6

§ 8:7
§ 8:8
§ 8:9

xliv

Introduction: original intentions

1984 addition of Subtitle I to RCRA; role of the states; UST trust fund

An army of private attorneys general to force cleanup

Introduction: elements of claims and relief available

Creation of solid or hazardous waste—Definition of terms and criteria for
identifying characteristic of solid and hazardous waste

Nature of RCRA liability—Not perceived as “pernicious” as CERCLA (strict
liability; joint and several liability). However, RCRA is—Primarily—
prospective

Case law on RCRA retroactivity—Split of authority

Only injunctive relief available (not equitable restitution)

Standing to sue (citizen suit provisions added in 1984; private right of
action narrowly construed)
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§ 8:10
§ 8:11

§ 8:12

§ 8:13

§ 8:14
§ 8:15
§ 8:16
§8:17
§8:18
§ 8:19
§ 8:20
§ 8:21
§ 8:22
§ 8:23

§ 8:24
§ 8:25
§ 8:26

§ 8:27

§ 8:28

§ 8:29
§ 8:30

§ 8:31

Mandatory notice of suit (courts split on degree and extent to which citizen
must comply; compliance to be determined when the complaint was filed)

Requirements for proper notice (persons served, contents, and complaining
party)

Although failure to provide notice of intent to sue is fatal to a RCRA action,
notice to a previous owner suffices if the defendant purchased the facility
subject to such notice

In event notice requirements are not met, courts have broad discretion to
grant leave to amend or dismiss

Attorney’s fees prevailing claimant and devailing defendant entitled to

Expert’s fees are recoverable by any prevailing party

“Imminent and substantial endangerment” suits

—Phrase contains five key terms

—“May” requirement

—“‘Imminence” requirement

—“Substantial” requirement

—“Endangerment” requirement

—“Imminent and substantial” requirement

Previous owners/operators are prime targets under RCRA—Successor
landowners can sue past owners/operators under RCRA without regard to
fault

—Exemption for “innocent owners” after release(s) occurred

—No RCRA liability for passive, innocent ownership after leaks/releases
occurred

—RCRA plaintiff not forced to meet the stringent requirements of
CERCLA’s innocent landowner defense

—Causation (nexus) between owner/operator required, but it is not the
same as, typically, required to prove causation; RCRP plaintiff can meet
its burden of proof by showing that an owner/operator handled waste;
Possibility v. Probability

—Split of authority on whether a prior violation that remains unremedied
is a basis for a RCRA citizen suit against a former owner/operator:
majority view (yes), minority view (no)

—Alternative liability: once a plaintiff proves a three part test, the burden
of proof shifts to the defendant

Suits against previous owners/operators—Allocation (only one way for
liable defendant to avoid joint and several liability—Divisibility)

—Contribution (no express RCRA contribution provision, but RCRA private
cost recovery actions are considered equitable)

CHAPTER 9. ALLOCATION OF ENVIRONMENTAL
LIABILITY: A REPRISE OF PRIVATE PARTY
ENVIRONMENTAL ACTIONS, AND CONTRACTUAL
ALLOCATION OF ENVIRONMENTAL LIABILITIES

PART 1. THE ENVIRONMENTAL LIABILITIES WHICH ARE THE
SUBJECTS OF CONTRACTUAL ALLOCATION

§9:1 Introduction

§9:2 Common law toxic tort actions—Background

§ 9:3 Nuisance: introduction

§9:4 —Public nuisance
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§ 9:5 —Illustrative environmental public nuisance cases

§ 9:6 —Private nuisance

§9:7 —Illustrative environmental private nuisance cases

§9:8 —Can landowners be sued for nuisances created on their own property?

§9:9 —Can environmental nuisance actions be based on defective products?

§9:10 —Defenses to nuisance

§9:11 Trespass: introduction

§ 9:12 —Illustrative environmental trespass cases

§ 9:13 —Defenses to trespass

§ 9:14 —Trespass and former owners and occupiers—Background

§ 9:15 — —The California approach

§ 9:16 — —Non-California cases

§ 9:17 —Measure of damages

§ 9:18 —Similarities between nuisance and trespass in environmental cases—
Measure of damages

§ 9:19 — —Statute of limitations and continuing nuisance and trespass—
California’s approach

§ 9:20 — —Other states’ views on the statute of limitations and continuing
nuisance and trespass

§9:21 — —Courts are split on whether the continuing tort doctrine applies to
non-trespass or nuisance claims

§ 9:22 — —In the absence of an applicable statute, a plaintiff relying solely on the

continuing tort doctrine may not recover the costs of abatement and
restoration for all past contamination

§ 9:23 Trend in New Jersey against nuisance and trespass in environmental
pollution cases

§ 9:24 Negligence

§ 9:25 —Illustrative environmental negligence cases

§ 9:26 —Defenses to negligence

§ 9:27 Negligence per se

§ 9:28 —Illustrative environmental negligence per se cases

§ 9:29 —Defenses to negligence per se

§9:30  Strict liability: introduction

§ 9:31 —Impact of CERCLA and other strict liability environmental statutes

§ 9:32 —Trend towards applying strict liability in environmental cases?

§ 9:33 —Specific issues concerning environmental strict liability—Introduction—
Should strict liability apply to releases from underground gasoline tanks
in close proximity to residences and/or drinking water wells?

§9:34 — — —Is a gasoline supplier strictly liable for UST releases?

§ 9:35 — — —Is the release of radiation or mercury waste subject to strict
liability?

§ 9:36 — — —Should subsequent occupants/landowners of property contaminated
by previous owners/occupants be allowed to recover under a strict liability
theory?

§ 9:37 — — —Does strict liability apply to releases from waste disposal sites?

§ 9:38  Strict liability: Strict liability does not apply to inadequate excavation of a
known contaminated site

§ 9:39  Strict liability: introduction—Specific issues concerning environmental
strict liability—Introduction—Does strict liability apply to mere economic
injuries?

§ 9:40 —Defenses to strict liability

§ 9:41 Fraud and negligent misrepresentation

§ 9:42 Waste
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§ 9:43
§ 9:44

§ 9:45
§ 9:46
§ 9:47
§ 9:48

§ 9:49
§ 9:50
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§ 9:52
§ 9:53
§ 9:54
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There is no common law cause of action for “tortious contamination”

A defendant can have a valid equitable indemnity or contribution claim
against a plaintiff only if the plaintiff and the defendant were liable to a
third party for the same tort

Contract actions

State statutory liability—Introduction

— —States with “Little Superfunds”

— —CERCLA case law is often persuasive—But never controlling—As
respects state—CERCLA counterpart statutes

— —Other types of environmental statutes

Theories of damages in toxic tort personal injury cases—The three basic
types of toxic physical injuries: acute, latent, and sub-clinical

—Medical monitoring—Background

— —Under federal law

— —Under common law

— —Defenses to medical monitoring claims

— —If courts opt for medical monitoring, they usually opt for supervised
funds—Not lump sums

Emotional distress and cancerphobia

Increased risk of cancer

Theories of damages in toxic tort property damage cases

PART II. CONTRACTUAL ALLOCATION OF ENVIRONMENTAL

§ 9:59
§ 9:60

§ 9:61

§ 9:62
§ 9:63

§ 9:64
§ 9:65
§ 9:66
§ 9:67
§ 9:68
§ 9:69
§ 9:70

§ 9:71
§ 9:72
§ 9:73

§ 9:74
§ 9:75

§ 9:76
§ 9:77

LIABILITIES

Introduction

The three distinct stages of transferring contaminated real property:
background

Investigation of the property for contamination: Phase I—Is there a
problem?

— —All Appropriate Inquiry (“AAI”)

— —What is all appropriate inquiry (aka “Environmental Site Assessment
Standards”) (“Environmental Due Diligence”)

— —When must the AAI be conducted?

— —Who can conduct AAIs?

— —Phase I’'s—Good for both buyer and seller

Phase II—We have a problem

Phase III—This is what we need to do

Selecting the environmental consultant

Practical considerations regarding environmental site assessments:
problem clients

Practical considerations regarding environmental site assessments:
problem consultants

Practical considerations regarding environmental site assessments:
inherent problems

Motivated sellers should have their properties assessed for environmental
conditions before placing them on the market—Five distinct advantages

State statutory disclosure requirements

Difficulties allocating liability between buyers and sellers—Why litigation
often results after escrow has closed—Introduction

— — —Buyer’s considerations: avoid buying a pig in a poke
— — —Seller’s considerations: try to jettison as much liability as possible
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ENVIRONMENTAL LiIABILITY ALLOCATION: Law AND PRACTICE

Buying and selling: negotiating each party’s rights and responsibilities
regarding actual or possible contamination: the necessary provisions
regarding contamination in a sale and purchase agreement

Disposal of wastes should be addressed

Buying and selling: negotiating each party’s rights and responsibilities
regarding actual or possible contamination: the necessary provisions
regarding contamination in a sale and purchase agreement—The impact
of indemnity provisions on CERCLA liability

—CERCLA permits allocation of CERCLA liability (however such
allocations do not impact the government’s or other third party’s rights)

The distinction between agreements that allocate CERCLA costs between/
among parties (permissible) and agreements that transfer liability for
CERCLA costs between/among parties (impermissible) is universally
applied—no exception exists even if (a) the CERCLA litigation is
between the same parties that entered into the allocation agreement,
and (b) these parties are the government and its contractor

California Recognizes the Right of Parties to Allocate/Limit Risk Via
Contract Where California CERCLA Counterpart Statute Claims Are in
Issue

Buying and selling: negotiating each party’s rights and responsibilities
regarding actual or possible contamination: the necessary provisions
regarding contamination in a sale and purchase agreement—If the
indemnity agreement states that the seller is to “indemnify the buyer
only for liabilities concerning conduct of the business before the closing
date,” how is the buyer’s CERCLA liability determined for pre-sale or
post-sale conduct?

—CERCLA need not be explicitly mentioned in the indemnity agreement
to transfer CERCLA liability (but it is good practice to specifically
mention CERCLA)

Under California law, a pre-CERCLA environmental indemnification
agreement that explicitly covers “All Claims” includes CERCLA
liabilities

Military contactor CERCLA indemnity claims—A primer

Federal government indemnification/alleged indemnification for CERCLA
liabilities

Buying and selling: negotiating each party’s rights and responsibilities
regarding actual or possible contamination: the necessary provisions
regarding contamination in a sale and purchase agreement—Buyers and
sellers should clearly set forth whether the indemnification for
environmental claims bars/does not bar other remedies (such as
CERCLA actions)

It may be appropriate to bargain for a choice-of-law provision

Buying and selling: negotiating each party’s rights and responsibilities
regarding actual or possible contamination: the necessary provisions
regarding contamination in a sale and purchase agreement—Sale of
Assets v. Sale of Stock

—“As Is” clauses—Background

Survey of environmental cases on the value of “as is” clauses

“Carve-out” provisions—Typical clauses

Careful description of the property

Time limitations on indemnity

Representations and warranties

Environmental presumptions

Indemnification plus
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Appendix 9A. Sources of Environmental Risk Allocation Forms
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CHAPTER 10. LITIGATION OF ENVIRONMENTAL

ALLOCATION ISSUES

§ 10:1 Introduction

§10:2 No juries in CERCLA contribution or cost recovery actions

§10:3 Two ways to categorize CERCLA cases—By types of plaintiffs or types of
action

§10:4 A PRP does not have to wait until the EPA pursues other PRPs before it
can assert CERCLA claims for remediation

§ 10:5 Two ways to categorize CERCLA cases—By types of plaintiffs or types of
action—Summary of CERCLA contribution actions

§ 10:6 — —Summary of CERCLA cost recovery actions

§ 10:7 There a difference in the burden of proof between divisibility cases and
allocation cases

§10:8 The standard of proof required for a successful CERCLA response costs
claim: Enough evidence (and it can be 100% circumstantial) for a
reasonable and rational approximation of the defendant’s individual
contribution to the facility’s contamination

§10:9 Courts must dismiss CERCLA contribution claims if the plaintiff cannot
show inequitable liability

§10:10  The three year statute of limitations for CERCLA contribution claims is
triggered by judicially approved settlements or administrative orders

§ 10:11 A minimal declaratory judgment action (regarding only CERCLA

xlix



§ 10:12

§ 10:13
§10:14

§ 10:15

§ 10:16

§ 10:17

§ 10:18

§ 10:19
§ 10:20

§ 10:21

§ 10:22

§ 10:23
§ 10:24

§ 10:25

§ 10:26

§ 10:27
§ 10:28

§ 10:29

§ 10:30

ENVIRONMENTAL LiIABILITY ALLOCATION: LAw AND PRACTICE

liability) triggers the running of the statute of limitations to assert a
contribution (Section 113(f)(1)) claim (per the Sixth Circuit)

A PRP does not have to wait until it is under a legal duty to pay for all/
part of a site’s cleanup to sue for contribution

Declaratory judgment actions are available under both §§ 107 and 113

Declaratory relief appropriate even if (a) not all PRPs are named
defendants, or (b) liability is speculative

Declaratory relief available for future CERCLA response costs—But
future response costs (not yet incurred) are not recoverable

Courts Are Split on Whether a CERCLA Declaratory Relief Claim
Requires a Successful/At Least a Prima Facie Valid Foundational
Section 9607(a) Claim

A PRP’s liability for response costs is subject to just one judgment that
applies to all cost recovery and contribution actions concerning that
particular site; on the other hand, equitable allocation of response costs
depends on many factors (including but not limited to the “core factors”)

What constitutes an equitable allocation of response costs for one portion
of the site or one remedy for the site may not be the correct one for
another portion of the site or another remedy for the site

Elements of a prima facie case for CERCLA cost recovery

A motion to dismiss a claim/counterclaim for attorney’s fees in a Section
107(a) action is not premature just because it is filed in immediate
response to the complaint/counterclaim

Elements of a prima facie case for CERCLA cost recovery—Most district
courts permit a CERCLA PRP to assert a cost-recovery claim and an
alternative (backup) claim for contribution (in the event the plaintiff is
subsequently held liable for CERCLA response costs); however, to
maintain the § 107 claim, the plaintiff’s complaint must allege that it
did not pollute the site whatsoever

Different burdens of proof depending on whether the plaintiff is a
government agency or private party—But in all cases the court’s focal
point for review should be the administrative record

Private parties do not have standing to recover natural resource
damages under § 107

Insurers cannot file subrogation claims under § 107(a) to recover
response costs paid for their insureds

A state agency that provides grant money to a municipality to remediate
hazardous waste at a particular site incurs recoverable CERCLA
response costs

Issues related to CERCLA cost recovery actions—Allocation (aka
“Apportionment”) is available at the Liability Stage of a CERCLA cost
recovery action—Provided it is listed in the pre-trial order

—A PRP’s cleanup need not be “voluntary”—Meaning that the PRP need
not be an innocent party—For the PRP to sue under § 107(a)(4)(B)

The issue of reasonableness of response costs is often too detailed a
factual inquiry for summary judgment

Issues related to CERCLA cost recovery actions—(A) A motion to dismiss
is not the correct procedure to contest whether costs were necessary
and consistent with the NCP, and (b) It is very difficult for a defendant
to obtain summary judgment based on inconsistency with the National
Contingency Plan (NCP)

It is difficult—if not impossible—for a defendant to successfully move to
dismiss on the basis that the costs incurred were not necessary or
consistent with the NCP
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NCP’s cost effectiveness requirement does not always mandate the
cheapest method

In applying NCP’s cost effectiveness requirement, the method chosen
must be evaluated based on the circumstances when it was selected (no
Monday morning quarterbacking)

Issues related to CERCLA cost recovery actions—Courts are split on
whether a PRP’s investigatory costs are recoverable if the PRP did not
comply with the NCP

Elements of a prima facie case for CERCLA contribution

The NCP requires plaintiffs to provide accurate accounting of response
costs

Liability for and recoverability of CERCLA response costs are two
separate issues, but the successful plaintiff does not need to file a
second CERCLA claim to recover the disputed costs

Elements of a prima facie case for CERCLA contribution—A plaintiff in a
CERCLA contribution action need not plead specific equitable
contribution factors: the prima facie case requirements do not include
pleading the contribution factors

It is rare for a district court to allocate 0.00% of costs on summary
judgment—for a prp to be allocated zero costs, courts typically require a
trial

Elements of a prima facie case for CERCLA contribution—A plaintiff in a
CERCLA contribution action need not plausibly allege that it has
already accumulated expenses in excess of its fair share

A government-approved remediation plan is not a prerequisite for the
court’s entry of an order for recovery of CERCLA resource costs

Not all possible joint tortfeasors need be named as defendants in a
CERCLA contribution action

As respects administrative consent orders (ACOs), the accrual date and
limitations period for CERCLA contribution claims is frequently
disputed. However, there is unanimity that the date a settling party
pays /partially pays its settlement sum is irrelevant

Neither a Bankruptcy Court’s approval of a reorganization plan nor the
plan’s effective date triggers CERCLA’s statutes of limitation—Instead,
the trigger is the date the court approves the settlement with the EPA

The statute of limitations is not triggered for any costs not included
within settlement agreements

Even if the settlement—and resultant consent decree-(a) does not
mention CERCLA liability or (b) include the PRP’s admission of
liability, if it sufficiently addresses the relevant cleanup liability, it
triggers running of CERCLA’s statute of limitations

To trigger the statute of limitations to sue for contribution under 42
U.S.C. Section 9613(g)(3)(B) (“entry of a judicially approved settlement
with respect to such costs”), a settlement must impose costs on the
party seeking contribution

The statute of limitations begins to run upon entry of the settlement and
resultant consent order (aka “consent decree”)—not the completion of
the work to be performed under the settlement and consent order

Courts are split on whether different phases/“operable units” can trigger
CERCLA’s statute of limitations

Whether the work was removal or remedial can be very important for
Statute of Limitations purposes

Guideposts for determining whether the response action is a removal
action or remedial action
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After a CERCLA plaintiff voluntarily dismisses a defendant but then—
After the statute of limitations has expired—Amends the complaint to
reassert a claim against the same defendant, the statute of limitations
does not bar the claim if it (a) relates back to the original complaint’s
filing AND (b) the defendant received notice of the original complaint

Motions to dismiss a CERCLA contribution suit on the grounds plaintiff
paid only its portion of liability (as opposed to overpaying, with a
resultant right of contribution)

CERCLA’s traditional defenses—A recap

CERCLA defenses—A recap—Most realistic defenses

— —All appropriate inquiry (“AAI”)

— —Split of authority on whether equitable defenses may be used in
CERCLA cost recovery actions

Government entity that orders remediation is not a necessary and
indispensable party to declaratory judgment actions for enforcement of
private party environmental indemnity provisions

Settling parties in a CERCLA action can subsequently file third-party
CERCLA contribution claims against a non-settling defendant, even if
the settling parties did not admit CERCLA liability

The former Aviall conundrum (now, just a part of CERCLA history)

—The post-Aviall, pre-Atlantic Research split of authority on whether
§ 107 includes an implied right to contribution

—Post-Aviall cases permitting PRPs (barred from suing under § 113(f))
to sue under § 107

—Post-Aviall cases not permitting PRPs (barred from suing under
§ 113(f)) to sue under § 107

Post-Aviall, pre-Atlantic Research tips: a literature survey (of historical,
not practical, benefit)

U.S. v. Atlantic Research—PRPs who voluntarily clean up hazardous
wastes can sue other PRPs, under § 107(a)(4)(B), to recover their costs
Courts permit a party who has incurred “voluntary response costs”—and,
therefore, not permitted to sue under § 113(f)—To sue for cost recovery

under § 107(a)

The extent of a plaintiff's legal authority to remediate a site need not be
resolved before it is allowed to recover costs incurred in performing that
work

Under joint and several liability, a CERCLA plaintiff is not entitled to
recover from a defendant costs incurred for the cleanup of waste that
the plaintiff itself has contributed to the site

Post-U.S. v. Atlantic Research issues—PRPs who have incurred costs
involuntarily may not sue under Section 107(a) to recover their
response costs: That is, “a plaintiff’s limited to a contribution action
when one is available.” Put another way, after a PRP obtains protection
against contribution actions, it cannot sue for cost recovery. This can
prove fatal to an unwary PRP who waits too long (after the statute of
limitations has expired) to sue for recovery of response costs

A party may plead Section 107(a) and Section 113(f) claims in the
alternative unless they cannot prevail on one as a matter of law

Settlement must resolve a CERCLA-specific liability to trigger
§ 9613’s(F)(3)(B)’s right to contribution: Finally, the Supreme Court
rules on who may sue for contribution under § 113(F)(3)(B) in Territory
of Guam v. United States

A party’s right to contribution for some of its cleanup expenses does not
automatically bar it from suing for cost recovery of other cleanup
expenses
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Despite the U.S. Supreme Court’s clarification—In A¢l. Research Corp.—
Concerning the interplay between §§ 107(a) and 113(f), is it still often
difficult to determine which CERCLA subsection must be used for
parties seeking reimbursement of response costs

After United States v. Atl. Research Corp., PRPs still have the same
mechanisms to recover cleanup costs

Per U.S. Supreme Court—Only CERCLA—Specific settlements may form
the basis for a CERCLA contribution claim

Former Law

A PRP’s cleanup need not be “voluntary”—meaning that the PRP was an
innocent party—for the PRP to sue under § 107(a)(4)(B)

District courts within the Tenth Circuit agree; if a party seeks recover of
costs incurred due to an administrative order or judicially approved
settlement, it must do so under § 113(f), not under § 107(a)

Under the majority rule, unilateral administrative orders are not
equivalent to a “civil action” under § 113(f)(1)

Even if one of the statutory triggers for a contribution claim has
occurred for particular site expenses, a party may still assert a cost
recovery action for its other expenses

A non-settling PRP can bring a CERCLA cost recovery action against
settling and other non-settling PRPs if it was not compelled to perform
the cleanup (as a result of either a direct civil or administrative action
under § 106 or § 107)

A plaintiff that has settled with the government (without admitting
CERCLA liability as part of the settlement) before it was sued under
§ 106 or § 107 can recover response costs under § 107(a). However, it
cannot recover by suing for contribution under § 113

If both the same parties and hazardous waste site were involved in a
prior contribution action for future soil remediation costs, collateral
estoppel does not apply to bar reallocation of equitable liability shares
in a non-settling PRP’s subsequent CERCLA cost recovery action
against the settling and other non-settling PRPs for past cleanup costs

It is an open question whether a settling PRP—Who is coerced into
settling with the government to avoid litigation or a § 106 order—Is
performing “voluntarily,” under Atlantic Research

A party that the EPA incorrectly identified as being a PRP may recover
any costs it paid resulting from this incorrect identification. However, it
can so recoup only via a § 107 action—Not a § 113 action

If a plaintiff PRP settles with a state environmental agency and is
explicitly released from CERCLA liability, that PRP can then pursue a
§ 113 claim. Also, if the EPA (a) was not a party to the settlement, and
(b) had never delegated authority to the state environmental agency to
settle, the plaintiff can still maintain a § 113 claim

Under the majority rule, a PRP cannot seek joint and several liability
from another PRP

Trial Phasing

The federal government is always entitled to impose joint and several
liability under CERCLA, even if it is also a PRP

Atlantic Research—Probably—Does not create a means by which non-
settling PRPs can sidestep the contribution protection afforded to
settling PRPs by §§ 113(f)(2) and 122(g)

It is an open question how a settlement of a § 107 cost recovery action
impacts non-settling defendants. For instance, it is uncertain whether
(a) the settlement sum should be deducted from the plaintiff’s demand,
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or (b) the proportionate share of the settlor’s liability should be
subtracted from the plaintiff’s demand

Courts will not permit plaintiffs to amend CERCLA complaints to add
RCRA claims if the amended complaints violate RCRA notice
requirements

Courts may deny plaintiffs leave to amend their CERCLA complaints (to
add new parties) if they (plaintiffs) were dilatory in amending

Courts may/may not permit counterclaims for equitable apportionment
even after non-expert discovery ends

A tardy screening (i.e. construction of an “ethical wall” (aka a “Chinese
wall”)) probably will not save a law firm from disqualification in a
CERCLA case

An attorney’s prior membership in a joint defense group can be a valid
basis for a disqualification motion in a CERCLA case

In CERCLA contribution cases, declaratory relief for past and future
response costs is available

CERCLA declaratory judgment actions determine liability for—Not
recoverability of—Those costs

A district court—Depending on the facts—May/may not abuse its
discretion by denying a plaintiff PRP’s motion to amend its complaint
to assert a § 113(f) contribution claim, following an adverse grant of
summary judgment

A PRP’s prior federal action, including its counterclaims for contribution,
does not constitute an “initial action” under a CERCLA provision
(§ 113(g)(2)) stating that a later action for further response costs must
be made within three years of the response action’s completion

Any prior claims against the defendant, regardless of whether the
plaintiff filed it, do not automatically qualify as an “initial action” to
recover response costs under § 107(a)

Under CERCLA, a PRP can seek contribution from another PRP for
response costs even if the plaintiff PRP had released different
contaminants at different facilities than the defendant PRP

A PRP—After winning its divisibility argument—Can then seek
contribution under § 113(f)(1) from other PRPs

Post-U.S. v. Atlantic Research issues—Private party claims under § 107
are barred if the private plaintiff would otherwise be liable under
CERCLA, but, because of contribution protection, is immune from a
§ 113 counterclaim

PRPs who/which paid settlement sums to other private parties (for
reimbursement of their costs) are allowed to sue under § 107 (a)

Atlantic Research probably created a means by which nonsettling PRPs
can sidestep the contribution protection afforded to settling PRPs by
§§ 113(£)(2) and 122(g)

Problematic status of PRPs who are co-liable with a bankrupt debtor to a
third-party creditor: under Agere Systems, they may not have any
recourse to recover future costs from a PRP debtor’s bankruptcy estate

Post-U.S. v. Atlantic Research issues—“Voluntary” response costs include
all costs except those incurred as the result of a legal judgment or
settlement

—1It is an open question whether a CERCLA administrative order
qualifies as a “Civil Action” for purposes of a CERCLA Contribution
Action

Post-U.S. v. Atlantic Research issues—A PRP who is directed by a
government agency to evaluate and remediate—but who has not yet
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been subjected to either a lawsuit or an administrative order—has no
section 9613 claim

Defendant must timely object that a CERCLA Contribution claim did not
meet civil action requirements—Otherwise, it is waived

Post-U.S. v. Atlantic Research issues—For contribution claims under
§ 113(f), there must have been a “common liability” among/between
PRPs when the underlying claim was resolved

—It appears the “civil action” requirement in § 113(f)(2) is not
jurisdictional (Paucity of case law)

—CERCLA does not require that—when the government is not a
defendant—that a private PRP plaintiff serve a copy of the complaint
on the government—within a certain period

—Whether § 107 includes an implied right of contribution is an open
question

The same evidence can be used to support both a divisibilty defense and
a contribution claim

A defendant PRP in a § 107 cost recovery action may counterclaim for
§ 113 contribution relief

Post-U.S. v. Atlantic Research issues—It is assumed that § 107 provides
for joint and several liability

CERCLA does not preempt a private PRP’s state law claims brought
concurrently with its CERCLA § 107(a) claim

A consent order between an ex-owner and a state agency does not bar
the ex-owner from suing for CERCLA cost recovery (under section 9607
(a)

Private cost recovery under state CERCLA counterpart statutes

Assuming a PRP is eligible to sue another PRP under section 113(f) but
cannot recover because of contribution protections, this does not justify
allowing the PRP to pursue a section 107 cost recovery claim against
this other PRP

Private cost recovery under state CERCLA counterpart statutes—Under
California law, a plaintiff can bring a valid claim under California’s
Hazardous Substances Account (HSAA) even if it incurred no liability
(natural abatement suffices)

There is no independent cause of action for declaratory relief under
CERCLA

Private cost recovery under state CERCLA counterpart statutes—Under
California’s CERCLA counterpart statute, a county water district does
not have to prove that the defendant’s release caused it to incur
response costs

—Under CERCLA, if a state statute of limitations provides a
commencement date for claims resulting from a release of contaminants
that is earlier than the federal commencement date, the plaintiff
benefits from the more generous commencement date

—Under California law, a county water district can sue for statutory
indemnity against present and past owners and operators of an
industrial site that allegedly contributed to groundwater contamination,
even without proof the district was jointly and severally liable with the
defendants for the contaminated-related cleanup costs

The Complaint—Selecting and drafting appropriate causes of action—
Claims for declaratory relief under CERCLA

Summary of state CERCLA counterpart statutes

Under state CERCLA counterpart statutes, the wording of the particular
statute determines whether a plaintiff who seeks only to recover a
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portion of its cleanup costs may sue for implied contribution, or even
whether such a claim constitutes one for implied contribution

The Complaint—Selecting and drafting appropriate causes of action—
Introduction

Although § 107(a) and § 113(f) of CERCLA contain mutually exclusive
remedies, plaintiffs may plead inconsistently

The plaintiff’s identification/characterization of its CERCLA claim as one
for cost recovery is not binding on the court. Instead, the district court
must evaluate the facts, including the specifics of any settlement

The Complaint—Selecting and drafting appropriate causes of action—
Even though both the same (a) parties and (b) hazardous waste site
were involved in a prior contribution action for future soil remediation
costs, collateral estoppel does not bar reallocation of equitable liability
shares in a non-settling PRP’s subsequent CERCLA cost recovery action
against the settling and other non-settling PRPs for past cleanup costs

A complaint—To state a viable contribution claim under § 113(f)—Must
allege that the plaintiff resolved its CERCLA liability to the United
States or a state, either wholly or partly

A defendant’s allegation that it was adjudged liable for the costs of
identifying other PRP’s is sufficient to state a counterclaim against
plaintiff for contribution under CERCLA. The allegation does not have
to include that the defendant had already incurred costs of identifying
other PRPs

The Complaint—Selecting and drafting appropriate causes of action—
Introduction—State or federal court—Why plaintiffs usually choose
CERCLA as the basis for their cost recovery or contribution action

Successor Liability allegations must be made in the complaint, or else
the CERCLA claim will be dismissed

The Complaint—Selecting and drafting appropriate causes of action—
Introduction—CERCLA’s disadvantages

— —Consistency with the NCP must be determined by the NCP in effect
when response costs are incurred; not when the response action begins
or the claims are analyzed

— —The first (1982) version of the NCP mandated strict compliance.
However, all 1990-present time versions have reduced this level to
substantial compliance

— —If a plaintiff PRP settles with a state environmental agency and is
explicitly released from CERCLA liability, it can then pursue a § 113
claim. Likewise, even if the EPA (a) was not a party to the settlement,
and (b) had never delegated authority to the state environmental
agency to settle, the plaintiff can still maintain a § 113 claim

— —Introduction—Supplemental claims

There is a split of authority on whether CERCLA’s bar against double
recovery prohibits pleading related state causes of action

Although CERCLA Section 114(b) bars a party from receiving the same
recovery under both CERCLA and a comparable state/federal statute,
this section does not prohibit a court from considering payments from
third parties as either (A) an equitable factor, or (B) a double recovery

Availability of equitable defenses differs between CERCLA cost recovery
and CERCLA contribution actions

In a § 113(f) contribution action, counterclaims for contribution are
unnecessary, and, thus, subject to dismissal

Sometimes a court should decide the applicability of CERCLA’s
petroleum exclusion via a 12(b)(6) motion, but other times a court
should so determine pursuant to a summary judgment motion
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If CERCLA’s petroleum exclusion applies, state law will not be a
substitute for recovery: Plaintiffs cannot use state law to circumvent
CERCLA'’s bar against recovery for certain CERCLA related costs

Linkage between a failed CERCLA contribution claim and causes of
action for indemnification and breach of contract: It depends on
whether these related causes of action are based on the same facts as
the contribution course of action

Mere contractual indemnitors are without § 107 rights

CERCLA preempts state (common law/statutory) claims for contribution
and indemnity

Defendant’s responsive pleadings—Careful analysis needed to decide
whether to answer or move to dismiss, and a list of affirmative defenses
(their availability differs between CERCLA cost recovery and CERCLA
contribution actions)

The affirmative defense that CERCLA violates the Commerce Clause has
never proven successful

The Fact that the Plaintiff May Incur Additional Cleanup Costs Does
Not Make Its CERCLA Unripe

Discovery—Formal and informal—EPA—Key source of information

— —Informal discovery: advantages; limitations; the need to carefully
review the forum state’s law; and the misconception that court
guidance/opposing party consent is, generally, required

— —Dangers of overly aggressive discovery jeopardizing the opponent’s
liability insurance coverage (“Biting Your Nose to Spite Your Face”)

—The government’s double recovery defense against government
contractors in CERCLA litigation

Settlement considerations—Problem of future liability—SARA’s solution

—Courts are split on what constitutes resolution of liability to the U.S.
or a state under a settlement agreement for purposes of triggering a
CERCLA § 113(f)(3)(B) contribution claim

—After a settlement in a § 107 cost recovery action, it is unclear whether
(a) the settlement sum should be deducted from the plaintiff's demand,
or (b) the proportionate share of the settlor’s liability should be
subtracted from the plaintiff's demand

—Pre-trial conferences

Litigation Considerations: Courts will deny plaintiffs leave to amend
their CERCLA complaints (to add new parties) if they (plaintiffs) were
dilatory in amending

Courts may—Possibly—Permit counterclaims for equitable
apportionment even after non-expert discovery ends

Screening (i.e. construction of an “ethical wall” (aka a “Chinese wall”))
cannot save a law firm from disqualification in a CERCLA case, if it
waits too long to build the wall

Litigation considerations—An attorney’s prior membership in a joint
defense group can be a valid basis for a disqualification motion in a
CERCLA case

—It is an open question whether a plaintiff can assert a § 107(a) claim
for cost recovery even though it already entered an administrative
settlement with the EPA

—A district court may/may not abuse its discretion by denying a plaintiff
PRP’s motion to amend its complaint to assert a § 113(f) contribution
claim, following an adverse grant of summary judgment concerning its
§ 107(c) cost recovery claim

—DMotions for summary judgment: generally, calculation of damages is
not appropriate for summary judgment
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Iviii

ENVIRONMENTAL LiIABILITY ALLOCATION: Law AND PRACTICE

A co-defendant may not move for summary judgment to bar another co-
defendant’s affirmative defense when no crossclaims exist between
those defendants—But it may oppose another co-defendant’s motion for
summary judgment if it could be aggrieved by the decision (unless you
are a civil procedure nerd, you probably never thought about this
issue!)

CERCLA’s strict liability scheme does not trump ordinary summary
judgment rules

Litigation considerations—A PRP’s prior federal action, including its
counterclaims for contribution, does not constitute an “initial action” for
purposes (§ 113(g)(2)) (stating that a later action for further response
costs must be made within three years of the response action’s
completion)

—Any prior claim against the defendant, regardless of whether the
plaintiff filed it, does not qualify as an “initial action” to recover
response costs under § 107(a)

Under CERCLA, a PRP can seek contribution from another PRP for
response costs even if the plaintiff PRP had released different
contaminants at different facilities than the defendant PRP

A PRP—After winning its divisibility argument—Can then seek
contribution under § 113(f)(1) from other PRPs

Miscellaneous issues—Contractual allocation between or among
members of a joint defense group

A PRP—In an action in which CERCLA has already apportioned the
costs—May not pursue state law claims seeking to recover those same
CERCLA costs

Latest case law on issue left open by Atlantic Richfield: It is an open
question whether a PRP who (a) is sued by the EPA, (b) signs a consent
decree, and (c) incurs costs to perform the cleanup required by the
consent decree, can assert both section 107(a) and section 113(f) claims

Availability of jury trials under CERCLA state counterpart statutes

A non-settling defendant is not entitled to an offset for the plaintiff’s
insurance recovery if the plaintiff receives less in insurance settlement
than it was ordered to pay in damages

Not all pre-trial settlement sums should be deducted from the eventual
jury/court award

It is Improper to equitably allocate CERCLA response costs based merely
on the pleadings

Trial considerations—dJury selection

Trial considerations: Most CERCLA contribution and cost recovery
actions are proven by circumstantial evidence

An example of an extremely weak CERCLA contribution case

Trial considerations—Experts

—Opening statement

—Closing argument

Trial Considerations—In a CERCLA cost recovery/contribution case, it is
an open question whether the district court should accept—As evidence
of the volume of waste sent to the site—A stipulation that a party has
chosen not to sign

As CERCLA claims are exclusively federal, they are not compulsory in
state court litigation and thus not subject to claim preclusion in a
subsequent federal court action

A CERCLA allocation expert’s opinion on how to weigh the CERCLA
equitable allocation factors (a) interferes with the judge’s role, (b)



TaBLE oF CONTENTS

§ 10:192

§ 10:193
§ 10:194

§ 10:195

§ 10:196

§ 10:197

borders on attorney advocacy, and (c) constitutes an impermissible
expert lawyer opinion on the court’s ultimate legal conclusion

If no federal claim survives pre-trial motions, federal courts will not
exercise jurisdiction over the remaining state law claims—Conversely, if
a single federal claim remains, federal courts will accept supplemental
jurisdiction

Existence/non-existence of a liability insurance exception to a statute of
repose (non-claim statute): If one exists, it must be sufficiently pled

CERCLA plaintiffs may move to strike/dismiss third-party impleader
claims

Although some courts have ruled that a government approved
remediation plan in not required for a court order on equitable
allocation of costs, most courts have chosen to stay the contribution
action until the government decides on the remediation plan

Plaintiffs should expect sanctions if they include/maintain a section
107(a) claim after they enter into a consent decree

Despite Federal Rule of Civil Procedure 15’s directive on leniency,
attorneys should not wait too long to amend
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CHAPTER 11. EXPERTS IN ENVIRONMENTAL
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Introduction

The Dilemma presented by dueling experts in environmental allocation
disputes

Admissibility of expert testimony—Preliminary findings by trial judge

—The Requirement of Necessity

—Not conclusive

—Required qualifications

—Must be based on facts, not others’ opinions

—Relevant and material

Expert testimony by attorneys in environmental liability allocation
litigation

Special rules regarding scientific evidence

—The Frye case

—The Daubert case

—The Daubert progeny

—Daubert’s impact

—Application of the court’s “gatekeeping” function to expert testimony in
environmental allocation disputes

The Monte Carlo method of calculating the volume of a PRP’s waste
contribution to a particular site

—Does the Monte carlo method of calculating a PRP’s volumetric waste
fail the Daubert test?

An expert’s opinions may be excluded to the extent they recite/explain the
law, nevertheless, experts may testify on how to apply qualitative and
quantitative data to determine the ultimate decisions in an
environmental allocation dispute
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Ix

ENVIRONMENTAL LiIABILITY ALLOCATION: LAw AND PRACTICE

Expert testimony on allocation is not subject to the traditional Daubert
standards

An allocation expert’s model does not have to include a party’s
contribution to the site’s response costs to be admissible

An allocation expert may apply different methods to different cost types
or areas

An allocation expert may rely on other experts’ conclusions

Experts and summary judgment motions—Experts are essential for
winning/defeating motions for summary judgment in environmental
allocation cases

—Careful preparation of expert’s declaration is crucial

Daubert Challenges and “Daubert hearings”: Consider making them, but
such motions, typically, fail in trials regarding environmental liability
allocation (Though they may be useful even if the Daubert challenge
fails)

Make certain to comply with all applicable rules

Daubert’s role in deposition preparation

The submission of the Daubert motion

—Two ways to attack

Is a Daubert hearing necessary whenever there is an objection to scientific
expert opinion testimony?

Dangers of failing to disclose your expert witness’ opinions

Choosing a qualified allocation expert—Identify the precise issue(s)

— —How to find the right expert for your issue(s)

— —Common pitfalls to avoid: possibility your own experts will impeach
each other; dangers of dropping an expert witness after designation;
using the same expert witness for multiple issues; using as an expert
witness the same person who had been serving as a non-testimonial
consultant

— —Expect “Daubert” challenges to any proposed expert

— —Initial telephone conference with potential expert witness

Pre-trial discovery of experts

—Duty to supplement discovery

—To depose or not to depose, and if to depose, when to depose?

—Questioning the opposing expert

—Preparing Your expert witness for examination at deposition or trial

Non-testimonial expert consultants

—Selecting a non-testimonial expert consultant

Court appointed experts

Confused expert testimony re allocation makes for an errant allocation:
illustrative case—Trinity Industries, Inc. v. Greenlease Holding Company

In a CERCLA cost recovery action, courts should not be quick to bar
expert testimony (despite its limitations): there is a difference between
admissibility and evidentiary sufficiency

Courts are split on the breadth of allowable expert opinion in allocation
cases

According to a California federal district court, a non-scientist—With no
formal legal training—Is qualified to testify as an expert on how the
court should equitably allocate CERCLA liability

According to a California federal district court, a scientist (with no legal
training) may be qualified to testify about the public trust doctrine and
its role in the equitable allocation of CERCLA liability

Under California law, in a CERCLA indemnification dispute, expert
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testimony is admissible to assist the court in placing itself in the
contracting parties’ positions (to determine whether an indemnification
provision’s interpretation leads to commercially reasonable or
unreasonable results)
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