
Table of Contents

Volume 1

PART I. GENERAL PRINCIPLES
OF CORPORATE CRIMINAL
LIABILITY

CHAPTER 1. CORPORATE CRIME AND
PUNISHMENT
§ 1:1 Investigation and prosecution of corporate crime

in the Post-Watergate Era
§ 1:2 Investigation and prosecution of corporate crime

in the Twenty-First century
§ 1:3 Investigation and prosecution of corporate

crime—Resulting perceptions
§ 1:4 The nature of corporate criminal liability
§ 1:5 Collective Entity Rights
§ 1:6 The nature of corporate criminal liability—

Federal corporate prosecution guidelines
§ 1:7 —Deferred and non-prosecution agreements
§ 1:8 —Potential liabilities of corporate employees
§ 1:9 Criminal sanctions
§ 1:10 —Criminal fines
§ 1:11 — —Successive criminal and civil fines
§ 1:12 —Forfeiture
§ 1:13 —Probation
§ 1:14 — —Sentencing Reform Act of 1984
§ 1:15 —Corporate death sentence
§ 1:16 —Sentencing guidelines
§ 1:17 — —Purposes of punishment
§ 1:18 — —Constitutionality
§ 1:19 —The sanction of imprisonment
§ 1:20 —Guidelines for sentencing organizational

offenders history
§ 1:21 —Guidelines for sentencing organizational

offenders

xv



§ 1:22 — —Corporate probation

Appendix 1A. Federal Sentencing Guidelines Chapter
Eight, Sentencing of Organizations (Nov.
1, 2018)

Appendix 1B. Justice Manual, Principles of Federal
Prosecution of Business Organizations

Appendix 1C. Evaluation of Corporate Compliance
Programs

Appendix 1D. SEC Office of the Whistleblower

Appendix 1E. Effective Antitrust Enforcement

Appendix 1F. Remarks on Corporate Criminal
Enforcement

Appendix 1G. Keynote Address on White Collar Crime

Appendix 1H. DOJ, Further Revisions to Corporate
Criminal Enforcement Policies

Appendix 1I. DOJ’s Reported Corporate Enforcement
Actions 2023-2024

Appendix 1J. DOJ’s Corporate Crime Case Database

Appendix 1K. Summaries of Selected DOJ Press
Releases

Appendix 1L. Copies of Relevant DOJ Office of Public
Affairs Releases

Appendix 1M. Selected Corporate Integrity Agreements

CHAPTER 2. EVOLUTION OF
CORPORATE CRIMINAL LIABILITY
§ 2:1 Introduction
§ 2:2 Historical development of English Doctrine—

Evolution of the Corporate Form
§ 2:3 Historical development of english doctrine—The

corporate personality
§ 2:4 —Development of corporate liability
§ 2:5 Historical development of American doctrine—The

colonial corporation
§ 2:6 —Evolving theory
§ 2:7 — —Nuisance
§ 2:8 — —Nonfeasance versus misfeasance
§ 2:9 — —Crimes requiring intent

CORPORATE CRIMINAL LIABILITY

xvi



CHAPTER 3. IMPUTATION OF
CRIMINAL CONDUCT TO THE
CORPORATION
§ 3:1 Introduction
§ 3:2 Corporate liability for criminal acts of officers and

directors
§ 3:3 Corporate liability for criminal acts of managers

and supervisors
§ 3:4 Corporate liability for criminal acts of

subordinate agents employed within the
corporation

§ 3:5 Forfeiture of corporate property
§ 3:6 Corporate liability for criminal acts of agents

employed outside the corporation: Independent
contractors

§ 3:7 —Subsidiaries
§ 3:8 Scope of authority
§ 3:9 —Corporate liability for criminal acts committed

contrary to express instructions
§ 3:10 Corporate liability for criminal acts of acquitted

agents
§ 3:11 Effect of dissolution on corporate criminal

liability
§ 3:12 Effect of merger or acquisition on corporate

criminal liability

CHAPTER 4. IMPUTATION OF
CRIMINAL INTENT TO THE
CORPORATION
§ 4:1 Introduction
§ 4:2 Intent to benefit corporation
§ 4:3 —Closely held corporations
§ 4:4 Corporate assent to pattern of criminal conduct
§ 4:5 Collective knowledge of employees

CHAPTER 5. ATTRIBUTION OF
CRIMINAL CONDUCT TO CORPORATE
OFFICERS, MANAGERS AND
SUPERVISORS
§ 5:1 Introduction
§ 5:2 Criminal liability of direct participants

TABLE OF CONTENTS

xvii



§ 5:3 Criminal liability of indirect participants
§ 5:4 —Historical origin of respondeat superior doctrine
§ 5:5 —Historical origin of doctrine of parties to Crime
§ 5:6 —Historical origin of doctrine of parties to

crime—Nuisance
§ 5:7 —Mature doctrine
§ 5:8 Complicity under federal statutory law: 18 U.S.C.

§ 2
§ 5:9 —Basis for holding Nonparticipant Liable as

Principal
§ 5:10 —Incapacity to commit offense as principal
§ 5:11 —Limitation of actions
§ 5:12 —Prosecution of principal
§ 5:13 Sentencing guideline for aiding and abetting
§ 5:14 Strict criminal liability for improper discharge of

corporate responsibilities: the Federal Food,
Drug, and Cosmetic Act

§ 5:15 Strict criminal liability for improper discharge of
corporate responsibilities: The Federal Food,
Drug, and Cosmetic Act—United States v.
Dotterweich

§ 5:16 Strict criminal liability for improper discharge of
corporate responsibilities: the Federal Food,
Drug, and Cosmetic Act—The aftermath of
Dotterweich

§ 5:17 Strict criminal liability for improper discharge of
corporate responsibilities: The Federal Food,
Drug, And Cosmetic Act—United States v. Park

§ 5:18 —The “Objective Impossibility” defense
§ 5:19 Strict criminal liability for improper discharge of

corporate responsibilities: The Federal Food,
Drug, and Cosmetic Act—Implications of the
Federal Food, Drug, and Cosmetic Act cases

§ 5:20 — —Administrative enforcement policy

PART II. LIABILITY UNDER
MAJOR FEDERAL STATUTES

CHAPTER 6. CONSPIRACY
§ 6:1 Introduction
§ 6:2 The General Federal Conspiracy Statute: 18

U.S.C. § 371
§ 6:3 —The Agreement Element

CORPORATE CRIMINAL LIABILITY

xviii



§ 6:4 The general federal conspiracy statute: 18 U.S.C.
§ 371—The plurality requirement

§ 6:5 —Knowing participation
§ 6:6 —Mens Rea: Relationship between conspiracy

and object offense
§ 6:7 —The overt act requirement
§ 6:8 —Vicarious liability for object offense: The

Pinkerton rule
§ 6:9 —Withdrawal
§ 6:10 —The role of Wharton’s Rule in federal

conspiracy prosecutions
§ 6:11 —Conspiracy to defraud the United States
§ 6:12 — —Relationship between “offense” clause and

“defraud” clause
§ 6:13 —Single conspiracy with multiple objectives
§ 6:14 —Sentencing guideline for conspiracy offenses
§ 6:15 Sarbanes-Oxley conspiracies: 18 U.S.C. § 1349
§ 6:16 —Criminal penalties
§ 6:17 Intra-Enterprise conspiracies under section 1 of

the Sherman Act: 15 U.S.C. § 1
§ 6:18 —Development of the doctrine
§ 6:19 —Intra-Enterprise conspiracies under state

antitrust laws
§ 6:20 —Applicability of the Intra-Enterprise conspiracy

doctrine to unincorporated divisions
§ 6:21 Intra-Corporate conspiracies under section 1 of

the Sherman Act: 15 U.S.C. § 1
§ 6:22 Intra-Corporate conspiracies under general

federal conspiracy law: 18 U.S.C. § 371
§ 6:23 Distinction Between Civil and Criminal Violations

of Section 1 of the Sherman Act: Gypsum’s
Intent Requirement

§ 6:24 Distinction between civil and criminal violations
of section 1 of the Sherman Act: Gypsum’s intent
requirement—Post-Gypsum issues and
developments

§ 6:25 — —Incipient conspiracies
§ 6:26 — —Per Se violations
§ 6:27 —Withdrawal
§ 6:28 Antitrust leniency policy

Appendix 6A. Federal Predicate Crimes That Include
Conspiracy

TABLE OF CONTENTS

xix



CHAPTER 7. RICO: THE RACKETEER
INFLUENCED AND CORRUPT
ORGANIZATIONS ACT
§ 7:1 Introduction
§ 7:2 Prohibited activities: 18 U.S.C. § 1962
§ 7:3 Prohibited activities: 18 U.S.C. § 1962(a)—

Investment of racketeering income
§ 7:4 Prohibited activities: 18 U.S.C. § 1962(b)—

Acquiring or maintaining an enterprise
§ 7:5 Prohibited activities: 18 U.S.C. § 1962(c)—

Conducting the affairs of an enterprise through
racketeering activity

§ 7:6 The enterprise element
§ 7:7 —Association in fact
§ 7:8 —Public entities
§ 7:9 —Association of separate legal entities
§ 7:10 —Foreign corporations
§ 7:11 —Association of individuals and corporations
§ 7:12 —The Person-Enterprise rule for § 1962(c)
§ 7:13 The interstate commerce element
§ 7:14 Racketeering activity
§ 7:15 —The role of state law in defining racketeering

activity
§ 7:16 —Operation or management test for § 1962(c)
§ 7:17 Pattern of racketeering activity
§ 7:18 —Multiple patterns of racketeering activity

within a single enterprise
§ 7:19 Collection of unlawful debt
§ 7:20 Conspiracy to violate RICO: 18 U.S.C. § 1962(d)
§ 7:21 Double jeopardy implications
§ 7:22 —Federal prosecutions
§ 7:23 —Successive state and federal prosecutions
§ 7:24 —Multiple punishments
§ 7:25 Forfeiture
§ 7:26 —Historical origins of forfeiture law
§ 7:27 —The decision to seek forfeiture
§ 7:28 —Interests subject to forfeiture under 18 U.S.C.

§ 1963
§ 7:29 — —Valuation
§ 7:30 — —Dissipated assets
§ 7:31 — —Sixth amendment considerations
§ 7:32 — —Eighth amendment considerations

CORPORATE CRIMINAL LIABILITY

xx



§ 7:33 — —First amendment considerations
§ 7:34 —Joint and several liability
§ 7:35 —Pre-Trial restraint of assets
§ 7:36 —Pre-trial restraint of assets—Due process

considerations
§ 7:37 —The special jury verdict
§ 7:38 — —Pre-seizure preservation of assets
§ 7:39 —Third party rights in property subject to

forfeiture
§ 7:40 — —Status of property when violation occurs
§ 7:41 — —Adjudicating Third Party Claims
§ 7:42 — —Disposition of forfeited property
§ 7:43 Other penalties
§ 7:44 Table: Federal predicate crimes
§ 7:45 Table: Federal predicate crimes that include

conspiracy
§ 7:46 Introduction to Civil RICO
§ 7:47 Advantages of Civil RICO claims
§ 7:48 Civil RICO claims and sanctions
§ 7:49 Relationship to criminal liability
§ 7:50 Elements of a private cause of action
§ 7:51 Elements of a cause of action—Causes of action

premised on pattern of racketeering activity
§ 7:52 —Elimintation of securities fraud from civil RICO

suits
§ 7:53 —Extraterritorial application
§ 7:54 —Pattern of racketeering activity
§ 7:55 —Causes of action premised on collection of

unlawful debt
§ 7:56 —Actions alleging violation of section 1962(a)
§ 7:57 —Actions alleging violation of section 1962(b)
§ 7:58 —Actions alleging violation of section 1962(c)
§ 7:59 —Actions alleging violation of section 1962(d)
§ 7:60 Standing to Sue—Injury to business or property
§ 7:61 —Injury to business or property and Sedima
§ 7:62 —Injury to business or property after Sedima
§ 7:63 —Proximate cause of injury to business or

property
§ 7:64 —Conspiracy and injury to business or property
§ 7:65 —What constitutes business or property
§ 7:66 Statute of limitations
§ 7:67 Pleading a RICO cause of action
§ 7:68 Burden of proof

TABLE OF CONTENTS

xxi



§ 7:69 RICO civil remedies
§ 7:70 Costs and attorneys’ fees
§ 7:71 Arbitration
§ 7:72 Preemption
§ 7:73 Collateral estoppel
§ 7:74 Overview of State RICO statutes

Appendix 7A. Federal RICO Predicate Crimes

Appendix 7B. Table of State RICO Statutes

Appendix 7C. Table of Federal Racketeering Offenses
(18 U.S.C. § 1961(1))

CHAPTER 8. SCHEMES TO DEFRAUD:
CRIMINAL VIOLATIONS OF FEDERAL
SECURITIES LAWS AND MAIL/WIRE
FRAUD
§ 8:1 Introduction

I. SECURITIES FRAUD
§ 8:2 Overview of federal securities laws
§ 8:3 SEC enforcement authority
§ 8:4 Criminal violations
§ 8:5 Relationship between criminal and civil violations

of federal securities laws
§ 8:6 Differentiating criminal and civil violations
§ 8:7 Willful violation of the Securities Act of 1933 and

the Securities Exchange Act of 1934
§ 8:8 —Relationship between knowledge and

willfulness
§ 8:9 —The role of knowledge in violations of “Neutral”

Provisions of the 1933 Act
§ 8:10 —State of mind for criminal violations of the

antifraud provisions of the 1933 act
§ 8:11 —Willful violation of rules and regulations

promulgated under the 1933 Act
§ 8:12 Willful Violation of the Securities Act of 1933 and

the Securities Exchange Act of 1934—Willful
Violation of Rules and Regulations Promulgated
under the 1934 Act: The “No Knowledge” proviso

§ 8:13 —Willful Violation of Rules and Regulations
Promulgated under the 1934 Act: The “No
Knowledge” Proviso—Burden of proof

CORPORATE CRIMINAL LIABILITY

xxii



§ 8:14 — —Effect on classification of offense
§ 8:15 —Violations arising under the second clause of

section 32(a): Willfully and knowingly
§ 8:16 —Violations arising under the second clause of

section 32(a): Willfully and Knowingly—
Nondisclosure as an offense

§ 8:17 —Good faith as a factor negating requisite mental
state

§ 8:18 The major antifraud provisions
§ 8:19 —Materiality under section 17(a) and Rule 10b-5
§ 8:20 —Fraud “in Connection with” the purchase or

sale of a security under Rule 10b-5
§ 8:21 — —Trading “On the Basis of” material nonpublic

information in insider trading cases
§ 8:22 —Insider trading
§ 8:23 — —Duty to disclose
§ 8:24 — —Breach of fiduciary duty or other duty of

trust and confidence
§ 8:25 — —Misappropriation theory
§ 8:26 — — —Duty of trust or confidence in

misappropriation insider trading cases
§ 8:27 — —Tippee liability
§ 8:28 — —Temporary insiders
§ 8:29 —Other 10b-5 violations
§ 8:30 Accounting and foreign bribery
§ 8:31 Securities fraud: 18 U.S.C. § 1348
§ 8:32 SEC Whistleblower Provisions

II. MAIL FRAUD
§ 8:33 Prosecuting “Old” and “New” frauds under the

mail and wire fraud statutes
§ 8:34 What constitutes fraud under 18 U.S.C. §§ 1341

and 1343
§ 8:35 What Constitutes Fraud Under 18 U.S.C.

§ 1341—Development of Honest Services Fraud
§ 8:36 What constitutes fraud under 18 U.S.C. § 1341—

Skilling and the curtailment of honest services
fraud

§ 8:37 What constitutes fraud under 18 U.S.C. §§ 1341
and 1343—Gain to the defendant or loss to the
victim

§ 8:38 Scheme or artifice to defraud
§ 8:39 —The employment relationship

TABLE OF CONTENTS

xxiii



§ 8:40 — —Schemes to deprive employer of honest and
loyal services of employee

§ 8:41 —Promoters
§ 8:42 —Public servants
§ 8:43 —Election fraud
§ 8:44 Scheme or artifice to obtain money or property
§ 8:45 —What constitutes property
§ 8:46 —Relation of money or property to deception
§ 8:47 Intent to defraud
§ 8:48 —Active versus constructive fraud
§ 8:49 Use of the mails and interstate wires for the

purpose of executing a scheme or artifice to
defraud

§ 8:50 Use of the mails for the purpose of executing a
scheme or artifice to defraud—Causing the mails
to be used

§ 8:51 —Proof of mailing
§ 8:52 —Each separate mailing a distinct offense
§ 8:53 Use of interstate carriers for the purpose of

executing a scheme or artifice to defraud
§ 8:54 Statute of limitations
§ 8:55 Failed schemes to defraud
§ 8:56 Relation of mail fraud to other crimes
§ 8:57 Mail and wire fraud statutes in pari materia
§ 8:58 Transmission of wire, radio, or television

communication in interstate or foreign
commerce

§ 8:59 Mail and wire fraud affecting financial
institutions

§ 8:60 Securities fraud: 18 U.S.C. § 1348
§ 8:61 False certification of financial reports: 18 U.S.C.

§ 1350
§ 8:62 Attempt and conspiracy—18 U.S.C. § 1349
§ 8:63 Major fraud against the United States
§ 8:64 —Whistleblower protection and rewards

CHAPTER 8A. FINANCIAL
INSTITUTION FRAUD
§ 8A:1 Introduction
§ 8A:2 Theft, embezzlement, and misapplication of

funds: 18 U.S.C. §§ 656, 657
§ 8A:3 —Embezzlement
§ 8A:4 —Misapplication

CORPORATE CRIMINAL LIABILITY

xxiv



§ 8A:5 — —Intent to injure or defraud
§ 8A:6 —Abstracting
§ 8A:7 —Protected assets
§ 8A:8 —Connected in any capacity with
§ 8A:9 — —Aiding and abetting
§ 8A:10 —Consent
§ 8A:11 —Civil forfeiture and criminal penalties
§ 8A:12 False entries: 18 U.S.C. §§ 1005, 1006
§ 8A:13 —Elements
§ 8A:14 — —Proof of falsity
§ 8A:15 — —Proof of Falsity—Fraudulent or illegal

transactions
§ 8A:16 —Forfeiture and criminal penalties
§ 8A:17 Bank fraud: 18 U.S.C. § 1344
§ 8A:18 —Financial institution
§ 8A:19 —Scheme or artifice to defraud
§ 8A:20 — —Intent to defraud
§ 8A:21 — —Executing a scheme or artifice
§ 8A:22 — —Intangible rights
§ 8A:23 Bank Fraud: 18 U.S.C. § 1344—Loss
§ 8A:24 —Custody or Control
§ 8A:25 Bank fraud: 18 U.S.C. § 1344—False or

fraudulent pretenses, representations, or
promises

§ 8A:26 —Bad checks and check-kiting
§ 8A:27 —Criminal penalties and asset forfeiture
§ 8A:28 —Attempt and conspiracy
§ 8A:29 The continuing financial crimes enterprise

statute: 18 U.S.C. § 225
§ 8A:30 —What constitutes a “Series” of violations
§ 8A:31 —Who is a manager
§ 8A:32 —Acting in concert
§ 8A:33 —Double jeopardy considerations
§ 8A:34 —Criminal penalties
§ 8A:35 Mail and wire fraud affecting a financial

institution
§ 8A:36 —Forfeiture
§ 8A:37 False statements relating to failed financial

institutions
§ 8A:38 Obstructing examination of a financial

institution
§ 8A:39 Obstructing investigation of a financial

institution or financial institution customer

TABLE OF CONTENTS

xxv



§ 8A:40 Section 1014—False statements and willful
overvaluation

§ 8A:41 —Intent
§ 8A:42 —Literal truth and bank knowledge of falsity
§ 8A:43 —Scope of liability
§ 8A:44 —Proof of protected status

Volume 2

CHAPTER 9. BRIBERY AND ECONOMIC
SANCTIONS
§ 9:1 Introduction

I. THE FOREIGN CORRUPT PRACTICES ACT
§ 9:2 The Anti-Bribery provisions
§ 9:3 —Who may be liable
§ 9:4 The Anti-bribery provisions—Who may be liable—

Foreign officials
§ 9:5 —Prohibited practices
§ 9:6 — —Grease payments
§ 9:7 — —Campaign contributions
§ 9:8 —Affirmative defenses
§ 9:9 Culpable mental state
§ 9:10 —Corrupt intent
§ 9:11 The Anti-bribery provisions—Affirmative

defenses—Corrupt intent—Extortion
§ 9:12 — —The role of knowledge
§ 9:13 — —Institutional and individual violations

differentiated
§ 9:14 Culpable mental state—Criminal penalties
§ 9:15 —Civil fines
§ 9:16 —Civil damages
§ 9:17 Enforcement priorities and review procedure
§ 9:18 International agreement—Convention on

combating bribery of foreign public officials in
international business transactions

§ 9:19 Accounting and recordkeeping requirements
§ 9:20 —Responsibility for compliance by related

organizations
§ 9:21 —National security exemption
§ 9:22 —Criminal violations

CORPORATE CRIMINAL LIABILITY

xxvi



§ 9:23 — —Culpable mental state
§ 9:24 —Falsification of financial records and making

false statements: SEC Rules 13b2-1 and 13b2-2
§ 9:25 — —Criminal liability

II. BRIBERY AND GRATUITY
§ 9:26 Bribery of public officials: 18 U.S.C. § 201
§ 9:27 Relationship between bribery and gratuity
§ 9:28 Public officials
§ 9:29 Official act
§ 9:30 Anything of value
§ 9:31 Required state of mind
§ 9:32 Prosecutorial agreements with cooperating

witnesses
§ 9:33 The speech or debate clause immunity
§ 9:34 Bribery of members of congress—A caveat to

corporate lobbyists
§ 9:35 Criminal penalties
§ 9:36 Bribery under the Hobbs Act
§ 9:37 —Interstate commerce requirement
§ 9:38 Bribery under § 666
§ 9:39 —Federal funding
§ 9:40 Bribery under § 666 One-year period
§ 9:41 Bribery under § 666—Agent
§ 9:42 —Offense conduct
§ 9:43 —$5,000 requirement
§ 9:44 —Bona fide salary exemption
§ 9:45 Economic sanctions

Appendix 9A. Akamai Technologies Declination

Appendix 9B. Appendix 1 FCPA Justice Department
Policy

Appendix 9C. CDM Smith Declination

Appendix 9D. Cognizant Technology Solutions
Declination

Appendix 9E. Dun & Bradstreet Declination

Appendix 9F. Guralp Systems Declination

Appendix 9G. HMT LLC Declination

Appendix 9H. Insurance Corporation of Barbados
Declination

Appendix 9I. Johnson Controls Declination

TABLE OF CONTENTS

xxvii



Appendix 9J. Linde North America Declination
Appendix 9K. NCH Corporation Declination
Appendix 9L. Nortek Declination
Appendix 9M. Polycom Declination
Appendix 9N. Kleptocracy Asset Recovery Rewards

Program—U.S

CHAPTER 10. THE FEDERAL ELECTION
CAMPAIGN ACT
§ 10:1 Introduction

I. THE FEDERAL ELECTION CAMPAIGN ACT
§ 10:2 Historical background
§ 10:3 The Federal Election Campaign Act of 1971
§ 10:4 The 1974 amendments

A. CONSTITUTIONAL LIMITATIONS
§ 10:5 Buckley v. Valeo
§ 10:6 —First amendment considerations
§ 10:7 —Contribution limitations: The $1,000

limitation on contributions by individuals and
groups

§ 10:8 — —The $5,000 limitation on contributions by
political committees

§ 10:9 —The $25,000 limitation on total contributions
during any calendar year

§ 10:10 —Expenditure limitations: The $1,000 limitation
on expenditures “Relative to a Clearly
Identified Candidate.”

§ 10:11 —The reporting and disclosure requirements
§ 10:12 California Medical Association v. Federal

Election Commission
§ 10:13 First National Bank v. Bellotti
§ 10:14 A hybrid case
§ 10:15 Nonprofit corporations
§ 10:16 —Express advocacy requirement
§ 10:17 Solicitations
§ 10:18 Trade associations
§ 10:19 Twice yearly solicitations
§ 10:20 Unsolicited contributions
§ 10:21 Employee participation plans

CORPORATE CRIMINAL LIABILITY

xxviii



§ 10:22 Voluntary contributions to a political action
committee

B. CONTRIBUTIONS TO POLITICAL
CAMPAIGNS

§ 10:23 Campaign contributions: The basic limitations
on individual contributions

§ 10:24 Basic limitations on contributions by corporate
political action committees

§ 10:25 Multicandidate committees: Contribution
limitations

§ 10:26 Earmarked versus undesignated contributions
§ 10:27 Prohibited contributions
§ 10:28 Response to illegal contributions

C. INCLUDED AND EXCLUDED
CONTRIBUTIONS AND EXPENDITURES

§ 10:29 Contributions and expenditures: What is
included and what is exempt

§ 10:30 —Honoraria
§ 10:31 —Vendor Discounts
§ 10:32 —Legal and accounting services
§ 10:33 —Presidential nominating conventions
§ 10:34 Use of corporate facilities and means of

transportation
§ 10:35 Extension of credit and settlement of debts
§ 10:36 Meeting rooms
§ 10:37 Employee leaves of absence

D. THE CORPORATE PAC

§ 10:38 The corporate PAC: A “Separate Segregated
Fund.”

§ 10:39 —Establishing a PAC with corporate monies
§ 10:40 Corporate fundraising activities
§ 10:41 The Corporate PAC as a “Political Committee.”
§ 10:42 Membership in a corporate PAC
§ 10:43 Affiliated Committees: The Per Se rule
§ 10:44 Affiliated committees: The Per Se rule—Factual

determination of affiliation
§ 10:45 —Other consequences of affiliation
§ 10:46 “Dirty Tricks.”

TABLE OF CONTENTS

xxix



E. CRIMINAL VIOLATIONS
§ 10:47 Criminal violations of the Act
§ 10:48 Evidence negating knowledge or intent
§ 10:49 The federal regulation of lobbying

CHAPTER 11. TAX CRIMES AND
CURRENCY REPORTING VIOLATIONS
§ 11:1 Introduction

I. THE MAJOR TAX CRIMES
§ 11:2 Required state of mind: The element of

willfulness
§ 11:3 —Effect of an unsettled point of law
§ 11:4 — —Supreme court precedent
§ 11:5 — — —Vague or highly debatable law
§ 11:6 — —Due process analysis
§ 11:7 Attempt to evade or defeat a tax: 26 U.S.C.

§ 7201
§ 11:8 —The attempt element
§ 11:9 — —Attempt to evade a tax versus attempt to

evade payment of a tax
§ 11:10 —Filing a false and fraudulent return
§ 11:11 — —Conduct occurring over a period of years
§ 11:12 —Additional tax due and owing
§ 11:13 — —Prosecution based on false filing
§ 11:14 — —Methods of proof
§ 11:15 —Persons liable
§ 11:16 —Statute of limitations
§ 11:17 —Criminal penalties
§ 11:18 False declarations: 26 U.S.C. § 7206(1)
§ 11:19 —Relationship to the crime of perjury
§ 11:20 —Making and subscribing a return, statement

or other document
§ 11:21 —Belief that the document is true and correct as

to every material matter
§ 11:22 — —Material matters
§ 11:23 — —Criminal penalties
§ 11:24 Lesser included offenses
§ 11:25 —Section 7206
§ 11:26 —Section 7207
§ 11:27 — —Criminal penalties

CORPORATE CRIMINAL LIABILITY

xxx



§ 11:28 —Section 7203
§ 11:29 — —Criminal Penalties

II. SLUSH FUNDS AND IMPROPER PAYMENTS
§ 11:30 Improper deductions: Bribes, kickbacks, and

other illegal payments
§ 11:31 —Political activity and contributions
§ 11:32 —Improper payments by foreign subsidiaries

III. CURRENCY REPORTING VIOLATIONS
§ 11:33 The Bank Secrecy Act
§ 11:34 The Currency and Foreign Transactions

Reporting Act
§ 11:35 —Domestic Currency Transactions
§ 11:36 — —Structured transactions
§ 11:37 — —Structured Transactions—Culpable mental

state
§ 11:38 —Domestic currency transactions—Forfeiture
§ 11:39 —Exports and imports of monetary instruments
§ 11:40 The currency and foreign transactions reporting

act—Bulk cash smuggling into or out of the
united states

§ 11:41 — —Culpable mental state
§ 11:42 — —Forfeiture of monetary instruments
§ 11:43 — —Criminal and Civil Forfeitures: The USA

Patriot Act
§ 11:44 — — —The Civil Asset Forfeiture Reform Act of

2000
§ 11:45 — — —Due process considerations
§ 11:46 — — —Rights of claimants
§ 11:47 — — —Amount subject to forfeiture
§ 11:48 The Currency and Foreign Transactions

Reporting Act—Bulk Cash Smuggling into or
out of the United States—Criminal and Civil
Forfeitures: The USA Patriot Act—Amount
Subject to Forfeiture—Eighth Amendment
considerations

§ 11:49 —Records and Reports of foreign financial
accounts

§ 11:50 —Criminal violations
§ 11:51 — —Collateral consequences: False statements

liability
§ 11:52 —Bank reports of suspicious transactions

TABLE OF CONTENTS

xxxi



§ 11:53 —Criminal penalties
§ 11:54 — —Relation to civil penalties
§ 11:55 Returns relating to cash received in a Trade or

Business: 26 U.S.C. § 6050I
§ 11:56 —The Trade or Business requirement
§ 11:57 —Cash received by criminal court clerks
§ 11:58 —Covered transactions
§ 11:59 — —Transactions involving payment with

monetary instruments
§ 11:60 —Time, manner and form of reporting
§ 11:61 —Furnishing statements to customers
§ 11:62 —Attorney-Client privilege
§ 11:63 —Criminal liability
§ 11:64 Other currency transactions subject to customer

identification and recordkeeping requirements

CHAPTER 12. OBSTRUCTION OF
JUSTICE
§ 12:1 Introduction
§ 12:2 Obstruction of judicial proceedings: 18 U.S.C.

§ 1503
§ 12:3 —Prohibited conduct
§ 12:4 — —Inducing a witness to claim the fifth

amendment privilege
§ 12:5 —Pending judicial proceedings
§ 12:6 —Required state of knowledge
§ 12:7 —Status of witness tampering as a violation
§ 12:8 —Criminal penalties
§ 12:9 Obstruction of proceedings before governmental

departments, agencies, and committees: 18
U.S.C. § 1505

§ 12:10 —Administrative proceedings
§ 12:11 —Congressional inquiries and investigations
§ 12:12 —Prohibited conduct
§ 12:13 — —Witness tampering
§ 12:14 —Criminal penalties
§ 12:15 Obstruction of criminal investigations: 18 U.S.C.

§ 1510
§ 12:16 —Communications with Criminal Investigators
§ 12:17 —Obstruction of financial institution

investigations
§ 12:18 —Obstruction of insurance business

investigations

CORPORATE CRIMINAL LIABILITY

xxxii



§ 12:19 —Relation to sections 1503 and 1505
§ 12:20 —Criminal penalties
§ 12:21 The Victim and Witness Protection Act of 1982
§ 12:22 —Tampering with a Witness, Victim or an

Informant: 18 U.S.C. § 1512
§ 12:23 The victim and witness protection Act of 1982—

Tampering with a witness, victim or an
informant: 18 U.S.C. § 1512—Criminal
penalties

§ 12:24 Destruction, alteration, or falsification of records
in federal investigations and bankruptcy: 18
U.S.C. § 1519

§ 12:25 —Criminal penalties
§ 12:26 Destruction of corporate audit records: 18 U.S.C.

§ 1520
§ 12:27 —Criminal penalties
§ 12:28 The Victim and Witness Protection Act of 1982—

Retaliating against a witness, victim, or an
informant: 18 U.S.C. § 1513

§ 12:29 The victim and witness protection act of 1982—
Retaliating against a witness, victim, or an
informant: 18 U.S.C. § 1513—Criminal
penalties

§ 12:30 Obstruction of a federal audit: 18 U.S.C. § 1516
§ 12:31 —Criminal penalties
§ 12:32 Obstructing examination of a financial

institution: 18 U.S.C. § 1517
§ 12:33 —Criminal penalties
§ 12:34 Obstruction of criminal investigations of health

care offenses: 18 U.S.C. § 1518
§ 12:35 —Criminal penalties
§ 12:36 Bona fide legal representation services

CHAPTER 13. PERJURY AND FALSE
STATEMENTS
§ 13:1 Introduction
§ 13:2 Perjury and false declarations
§ 13:3 —The oath requirement
§ 13:4 —Collateral estoppel
§ 13:5 —Intent
§ 13:6 —Materiality
§ 13:7 —False versus misleading statements
§ 13:8 —Proof of falsity under section 1621: The two

witness rule

TABLE OF CONTENTS

xxxiii



§ 13:9 —Proof of falsity under section 1623
§ 13:10 —Recantation
§ 13:11 —Perjury by government witnesses
§ 13:12 —Prosecutorial discretion when the statutes

overlap
§ 13:13 —Fifth Amendment considerations
§ 13:14 —Subornation of perjury
§ 13:15 —Criminal penalties
§ 13:16 False statements: 18 U.S.C.A. § 1001
§ 13:17 —Materiality
§ 13:18 — —Extent to which materiality is considered

an element
§ 13:19 —Culpable mental state
§ 13:20 — —Culpability regarding jurisdictional facts
§ 13:21 False statements: 18 U.S.C. § 1001—United

States Departments or Agencies
§ 13:22 —United states departments or agencies—

Jurisdiction
§ 13:23 — —False statements to federal investigators
§ 13:24 — — —Jurisdiction
§ 13:25 — —The “Exculpatory No” exception
§ 13:26 —Relationship to other false statements statutes
§ 13:27 —Criminal penalties
§ 13:28 —Forfeiture: False statements relating to failed

financial institutions
§ 13:29 False certification of financial reports: 18 U.S.C.

§ 1350
§ 13:30 —Criminal penalties
§ 13:31 The False Claims Act: 18 U.S.C. § 287
§ 13:32 —Culpable mental state
§ 13:33 —Criminal penalties
§ 13:34 The Major Fraud Act: 18 U.S.C. § 1031

Appendix 13A. Appendix 1

CHAPTER 14. ENVIRONMENTAL
CRIMES
§ 14:1 Introduction
§ 14:2 The Resource Conservation and Recovery Act—

RCRA
§ 14:3 —Hazardous waste
§ 14:4 —Permit violations
§ 14:5 — —Culpable mental state

CORPORATE CRIMINAL LIABILITY

xxxiv



§ 14:6 — — —Proof of Knowledge: The responsible
corporate officer doctrine

§ 14:7 —Double Jeopardy
§ 14:8 —Permit Violations—Criminal penalties
§ 14:9 —Knowing Endangerment
§ 14:10 — —Criminal penalties
§ 14:11 The Comprehensive Environmental Response,

Compensation and Liability Act—CERCLA
§ 14:12 —Notification requirements
§ 14:13 — —Culpable mental state
§ 14:14 — —Use immunity
§ 14:15 —Criminal penalties
§ 14:16 The Clean Water Act
§ 14:17 —Key terminology
§ 14:18 —The regulatory scheme
§ 14:19 —Criminal violations
§ 14:20 — —Criminal penalties
§ 14:21 —Knowing endangerment
§ 14:22 — —Criminal penalties
§ 14:23 —False statements
§ 14:24 — —Criminal penalties
§ 14:25 —Notification requirement
§ 14:26 — —Use immunity
§ 14:27 — —Criminal penalties
§ 14:28 The Refuse Act
§ 14:29 —Prohibitions
§ 14:30 —Refuse
§ 14:31 —Discharge
§ 14:32 —Strict liability
§ 14:33 —Criminal penalties
§ 14:34 The Clean Air Act
§ 14:35 —Who may be liable
§ 14:36 —Violation of implementation plans, permits,

compliance orders and other requirements
§ 14:37 — —Criminal penalties
§ 14:38 —Knowing endangerment
§ 14:39 — —Criminal penalties
§ 14:40 —Negligent endangerment
§ 14:41 — —Criminal penalties
§ 14:42 —False statements
§ 14:43 — —Criminal penalties
§ 14:44 —Failure to pay a fee
§ 14:45 — —Criminal penalties

TABLE OF CONTENTS

xxxv



§ 14:46 Regulatory due process

Table of Laws and Rules

Table of Cases

Index

CORPORATE CRIMINAL LIABILITY

xxxvi


