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§ 3:205 Conflicts of interest

§ 3:206 De-SPAC transactions

§ 3:207 Background of and reasons for the de-SPAC transaction; terms of the de-
SPAC transaction; effects

§ 3:208 Board determination about the de-SPAC transaction

§ 3:209 Reports, opinions, appraisals, and negotiations

§ 3:210  Projections in de-SPAC transactions: Item 1609

§ 3:211 Enhanced projections disclosure

§ 3:212  Structured data requirement

§ 3:213 Non-financial disclosures in de-SPAC disclosure documents

§ 3:214 Financial statement requirements in business combination transactions
involving shell companies

Appendix 3A. Sample Wall-Crossing Procedures—Investor
Appendix 3B. Sample IPO Timeline (Confidential Filing)
Appendix 3C. [Reserved]

Appendix 3D. Free Writing Prospectus—Digital Music Group
Appendix 3E. Free Writing Prospectus—Wellpoint, Inc.

CHAPTER 4. SMALL COMPANY OFFERINGS

I. PROLOGUE

§4:1 The small issuer dichotomy

§ 4:2 A perspective

§ 4:3 [Reserved]

§ 4:4 Securities markets for small issuers

II. THE PENNY STOCK THERAPY
A. DEFINITION OF PENNY STOCKS

§ 4:5 Definition of a penny stock under the PSRA
§ 4:6 Exclusion of securities selling for $5 or more

§ 4:7 [Reserved]
§ 4:8 Exclusion of Nasdaq and listed securities
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§ 4:9 The substantial issuer and other exclusions

B. EXEMPTIONS FROM THE PENNY STOCK RULES

§ 4:10 Introduction

§4:11 Exemption for transactions not recommended by the broker-dealer
§4:12  Accredited investors; Exempt offerings

§4:13 De minimis exemption

§4:14 Limited established customer exemption

C. THE PENNY STOCK SUITABILITY RULE

§ 4:15 Introduction
§ 4:16  Procedure for determining suitability
§ 4:17 The written agreement

D. THE PENNY STOCK RISK DISCLOSURE RULE

§ 4:18 In context
§ 4:19 Rule 15g-2—The Risk Disclosure Document (“RDD”)

E. PENNY STOCK TRANSACTION DISCLOSURES

§ 4:20 Timing of the disclosures

§ 4:21 Rule 15g-3—Disclosure of bid and offer quotations in penny stocks

§ 4:22  Rule 15g-4—Disclosure of the dealer’s transaction-related compensation

§ 4:23 Rule 15g-5—Disclosure of transaction-related compensation of registered
representatives

F. OTHER ASPECTS

§ 4:24 Rule 15g-6—The monthly penny stock account statement
§ 4:25  Use of electronic media in connection with penny stock transactions
88§ 4:26 to 4:37 [Reserved]

III. REGULATION A OFFERINGS

§ 4:38 Public offerings under Regulation A—Introduction
§ 4:39 JOBS Act and Regulation A
§ 4:39.02 Liberalization of Regulation A: the 2020 amendments

§ 4:40 Scope of exemption

§4:41 Eligible issuers

§ 4:42 Offers and sales

§4:43 Convertible and exchangeable securities

§ 4:44 Integration with other offerings: prior law

§ 4:45 Resales

§ 4:46 Offering statement

§ 4:47 Confidential submissions of the offering statement
§ 4:48 Preliminary offering circulars

§ 4:49 The offering circular

§ 4:50 The offering circular and financial statement requirements
§ 4:51 The offering circular and price-related information
§ 4:52 Delivery of final offering circular

§ 4:53 Delayed and continuous offerings

§ 4:54 Offering circular supplements
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§ 4:55 Testing the waters

§ 4:56 Periodic and current reporting; exit report

§ 4:56.02 Termination or suspension of duty to file reports

§ 4:56.04 Suspension of the exemption

§ 4:56.06 Insignificant deviations from a term, condition, or requirement of
Regulation A

§ 4:56.08 State securities law

§ 4:56.10 At-the-market offerings

§ 4:56.12 The Corporate Financing Rule

§ 4:56.14 Regulation A disqualification provisions

§ 4:56.16 Regulation A and Section 12(g) registration

§ 4:56.18 Exchange Act registration on Form 8-A

§ 4:56.20 Voting equity securities

§ 4:56.22  Civil liability

IV. REGISTRATION

§ 4:57 Registration on Form S-1

§ 4:58 Miscellany

§ 4:59 Regulation S-K

§ 4:60 Availability of S-3 and F-3 for smaller reporting companies

§ 4:61 The one-third of public float limitation
§ 4:62 An exercise in determining the one-third of public float limitation
§ 4:63 Smaller reporting companies and forward incorporation on Form S-1

§ 4:63.02 Voluntary submission of draft registration statements

V. RULE 504 OFFERINGS

§ 4:64 Introduction

§4:65 Amount of offering

§4:66 Information required

§ 4:67 Number of purchasers

§ 4:68 Qualification of purchasers

§ 4:69 The three alternative paths

§ 4:70 Filing of Form D

§4:71 Unavailable to a blank check company

§ 4:72  State registration—Rule 504, Regulation A, SCOR and Coordinated
Regional Review

VI. BLANK CHECK OFFERINGS OF PENNY STOCK

§ 4:73 The Penny Stock Reform Act and blank check offerings

§ 4:74  Scope of Rule 419

§ 4:75 The Rule 419 account

§ 4:76 Deductions from the Rule 419 account

§ 4:77 Determining the acquisition threshold

§ 4:78 The post-effective amendment and the investor opt-out procedure
§ 4:79 Delivery of the prospectus and investor opt-out procedure

§ 4:80 Release of funds and securities from the Rule 419 account

§ 4:81 Post release requirements

§ 4:82  State regulation of blank checks/blind pools

VII. SOME OTHER MATTERS
§ 4:83 The way not to go public (herein of shell companies)
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§ 4:84

Rules 10b-9/15¢2-4 impoundments

CHAPTER 5. THE INTEGRATED DISCLOSURE SYSTEM
I. INTRODUCTION

A.
§5:1

THE ROAD TO INTEGRATION

Disclosure systems under the Securities Act

§ 5:2  Shifting emphasis to ‘34 Act disclosure
§ 5:3 The necessary steps to integration

B.

THE STANDARDIZATION OF INFORMATION

§ 5:4 Introduction
§ 5:5 Regulation S-K in outline

C.

§ 5:6
§ 5:7
§ 5:7.01

§ 5:7.02

STANDARDIZED FINANCIAL REPORTING

Basic financial statements

The uniform financial statement aging requirements

Financial statements of businesses acquired or to be acquired: pre-2021
rules

Financial statements of businesses acquired or to be acquired: 2021
amendments

II. FINANCIAL REPORTING IN TRANSITION

A.
§5:8

§5:9

§ 5:10
§ 5:11
§ 5:12
§ 5:13
§ 5:14

B.

§ 5:15
§ 5:16
§ 5:17

C.

§5:18
§5:19

PRE-ENRON STATE

The Levitt alert—Focus on accounting irregularities, and managing
earnings

Materiality—Focus on qualitative aspects

Changes in accounting for mergers and acquisitions and goodwill

Elimination of pooling

Treatment of goodwill

Financial statements and probable acquisitions: pre-2021 rules

Other initiatives—Scratching the surface

POST-ENRON

Introduction
SEC proposes to upgrade financial disclosures in MD & A
The AICPA-inspired MD & A release

PRO FORMA FINANCIAL INFORMATION

Introduction

Sarbanes-Oxley and implementing rules—Regulation G and non-GAAP
financial measures

§ 5:19.02 SEC increases scrutiny of Regulation G compliance; issues CDIs
§ 5:19.03 Enforcement actions involving non-GAAP measures
§5:19.04 Additional examples of compliance issues addressed by SEC comment

letters
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§ 5:20 SEC staff Compliance & Disclosure Interpretations about the use of
NGFM
D. SPECIAL PURPOSE ENTITIES AND OFF-BALANCE SHEET
DEBT

§ 5:21 Introduction

§ 5:22 The Sarbanes-Oxley Act—Disclosure of off-balance sheet transactions
§ 5:23  Sarbanes-Oxley required study of special purpose entities

§ 5:24 Establishing accounting standards

E. OTHER

§5:24.10 Impact of the 2017 tax legislation on financial reporting and disclosure
§ 5:24.12 Revenue recognition

§ 5:24.14 Flash financial information in Securities Act registration statements:
Stadnick

III. REGULATION S-K INTEGRATED DISCLOSURE
A. THE BASIC INFORMATION PACKAGE

§ 5:25 Introduction

§ 5:26 Selected financial information

§ 5:27 Market overhang, and dividend information

§ 5:28 Management’s discussion and analysis (MD & A)

§ 5:29 MD & A financial disclosure catch-all

§ 5:30 The 1989 MD & A guidance

§5:31 The December 2003 MD & A guidelines

§ 5:31.10 MDA and liquidity

§ 5:32 The MD & A and the Euro

§ 5:32.10 Management’s Discussion and Analysis—The 2019 amendments
§ 5:33 Auditor’s attestation of the MD & A

§5:34 Supplementary financial information

§ 5:35 Oil and gas producers

§ 5:36 Business of registrant

§ 5:37 Changes in and disagreements with accountants

§5:37.02 The JOBS Act

B. IN-DEPTH DISCLOSURE

§ 5:38 Introduction

§5:39 Description of business

§ 5:40 Description of properties

§ 5:41 Legal proceedings

§ 5:42 Management—Executive officers and directors

§ 5:42.10 Description of securities
§ 5:42.12 Risk factors

C. EXECUTIVE COMPENSATION

§ 5:43 Background—Road to the 2006 rules
§ 5:44 The 2006 amendments
§ 5:44.10 Impact of the financial crisis on executive compensation
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§ 5:45 [Reserved]

§ 5:46 Compensation discussion and analysis

§5:46.10 Compensation and risk management

§ 5:47 Compensation tables

§ 5:48 The summary compensation table

§ 5:48.10 [Reserved]

§ 5:49 Supplemental grants of plan-based awards table
§ 5:50 Narrative disclosure to summary and supplemental tables
§ 5:51 Non-executive compensation

§ 5:52 Outstanding equity awards at fiscal year end

§ 5:53 Option exercises and stock vesting

§ 5:54 Post-employment compensation

§ 5:54.10 Nonqualified deferred compensation table

§ 5:54.20 Other potential post-employment payments
§ 5:54.30 Officers covered

§ 5:54.40 Miscellaneous

§ 5:54.50 Compensation of directors

§ 5:55 Approval of employee benefit plans

§8 5:55.01 to 5:55.08 [Reserved]

§ 5:55.10 Other compensation disclosures

§5:55.11 Employee and director hedging

§ 5:55.15 Pay ratio rule-introduction

§ 5:55.16  Pay ratio rule—Overview of the rule

§ 5:55.17 —Dodd-Frank requirement

§ 5:565.18 —The ratio

§ 5:565.19 —Identifying the median employee

§ 5:55.20 —Triennial identification of the median employee
§ 5:55.21 —Calculating compensation for the median employee and the PEO
§ 5:55.22 —Defining the set of employees

§ 5:55.23 —Cost-of-living adjustments

§ 5:55.24 —Filing issues

§ 5:55.25 —Transition periods

§ 5:55.26 —Miscellaneous

§ 5:55.28 —Impact of political developments

§ 5:55.30 Pay versus performance—Overview

§ 5:565.32 Dodd-Frank Act section 953

§8 5:55.34 to 5:55.36 [Reserved]

D. OTHER REGULATION S-K DISCLOSURE ITEMS

§ 5:56  Security holdings

§ 5:57 Financial schedules

§ 5:58 Sale of unregistered securities
§5:59 S-1 and Form 10 disclosures

E. GOVERNANCE DISCLOSURE

§ 5:59.10 Independent board chair
§ 5:59.12 Compensation committee and consultant disclosure
§ 5:59.14 Audit committee discussions with auditor

IV. CONFLICT MINERALS AND RESOURCE EXTRACTION
§ 5:60 Introduction
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Overview of the Rule

Definition of “conflict minerals”

Minerals “necessary to functionality or production”
Reasonable country of origin inquiry

Conflict minerals report

Due diligence and chain of custody

§ 5:66.02 Independent private sector audit

§ 5:66.04 Issuers subject to the reporting requirements

§ 5:66.06 Disclosure and filing of information

§ 5:66.08 Reporting period

§ 5:66.10 Minerals already in the supply chain

§ 5:66.12 Legal challenge: Background

§ 5:66.14 District Court upholds rule

§5:66.16 D.C. Circuit invalidates portion of rule on First Amendment grounds
§ 5:66.18 SEC stays portion of rule invalidated by court of appeals

§ 5:66.20 SEC files petition for rehearing or rehearing en banc

§ 5:66.22 Standard of review for compelled commercial speech

§ 5:66.24 D.C. Circuit reaffirms holding in National Association of Manufacturers

v. SEC

§ 5:66.26  District court on remand (2017) sets aside portion of rule

§ 5:66.28 SEC actions (2017) following final judgment of the district court
§8 5:66.36 to 5:66.49 [Reserved]

§ 5:66.50 Resource extraction

§ 5:66.52 —“First” final rules on resource extraction

§ 5:66.54 —District court vacates the initial rules

§ 5:66.56 —Status 2014-2016

§ 5:66.58 —Congressional abrogation of the resource extraction rule

§ 5:66.60 Third time a charm? The resource extraction rule as adopted in 2020

V. INTEGRATED DISCLOSURE FOR FOREIGN PRIVATE ISSUERS

§ 5:67 The role of Form 20-F

§ 5:68 Eligibility for the F Forms

§ 5:69 Eligibility requirements for Forms F-1-2-3

§ 5:70  Structure of the F Forms

§ 5:71 Foreign issuers and shelf registration

§ 5:72 Conforming Form 20-F to international disclosure standards—Overview

§5:73 Form 20-F disclosure

§ 5:74 Age of financial statements

§ 5:75 Limited accommodation to International Accounting Standards

§ 5:76 International Accounting Standards, the European Union, and the SEC

§ 5:77 Disclosure relating to special enforcement problems

VI. SCALED DISCLOSURE FOR SMALLER REPORTING
COMPANIES

§ 5:78 Background

§ 5:79 Introduction to SRC status determinations

§ 5:79.02 —Determinations and disclosure of status

§ 5:79.04 —Initial qualification thresholds: Qualification based upon public float
§ 5:79.06 —Subsequent qualification thresholds: Public float
§ 5:79.08 —Initial qualification thresholds: “Lower revenue” companies
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§ 5:79.10 —Subsequent qualification thresholds: Revenue
§ 5:79.12 —Interplay with emerging growth company rules
§ 5:80 /[Reserved]

§ 5:81 Scaled disclosure for smaller reporting companies—Introduction

§ 5:82 Regulation S-X Article 8 financial statements for smaller reporting
companies

§ 5:83 Scaled disclosure for smaller reporting companies—How it differs

§5:84 Scaled disclosure and foreign private issuers

§ 5:85 Smaller reporting companies and say-on-pay

§ 5:86 Smaller reporting companies and forward incorporation on Form S-1

§ 5:87 [Reserved]
§ 5:88 [Reserved]/
§ 5:89 [Reserved]

VII. DEBT OFFERINGS, GUARANTORS AND COLLATERALIZED

SECURITIES
§ 5:90 Guarantors and issuers of guaranteed securities
§ 5:90.02 —Guarantee by parent of subsidiary’s securities
§ 5:90.04 —Guarantee by parent and one or more other subsidiaries of parent
§ 5:90.06 —Guarantee by sub of parent securities
§5:90.08 —Rule 3-10: Exemption from reporting requirements
§5:90.10 —Affiliates whose securities collateralize securities being registered

§5:90.12 Additional background and introduction to the 2020 amendments

§5:90.14 Amendments to Rule 3-10

§5:90.16 2020 amendments: recently acquired subsidiary issuers and guarantors

§ 5:90.18 2020 amendments: revised alternative disclosures: Rule 13-01

§ 5:90.20 Rules 3-16 and 13:02: Affiliates whose securities collateralize securities
registered or being registered

VIII. OTHER MATTERS

§5:91 Limited partnership roll-ups

§ 5:92 EDGAR and the integrated disclosure system

§ 5:93 Regulation M-A—Mergers and acquisitions

§ 5:94 Projections and other forward-looking information
§ 5:95 Cautionary statements—A sampling

§ 5:96 Security ratings

§5:96.02 Brexit

§ 5:96.06 Climate

§ 5:97 The industry guides
§ 5:98 Exhibits

§ 5:98.10 —Omission of information from exhibits: Schedules and personally
identifiable information
§ 5:98.12 —Redaction of information in material contract exhibits

§5:98.14 —Material contracts and the two-year look back

§ 5:98.16 —Exhibit and other filing requirements

§ 5:99 Incorporation by reference

§5:99.10 Incorporation of information from outside the financial statements
§5:99.12 Enhanced hyperlink requirement

§5:99.14 Cover page interactive data file: Inline XBRL tagging

IX. DISCLOSURE OF ISSUER REPURCHASES

§ 5:100 Repurchase disclosure rules
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—Background to the 2023 amendments

—The vacated SEC repurchase rules

—The political context and the appellate litigation

—Quantitative repurchase disclosure requirements under the 2023
amendments

—Narrative repurchase disclosures under the 2023 amendments

—Officer or director transactions proximate to repurchase plan
announcements under the 2023 amendments

—Further discussion of repurchase disclosure requirements and
related provisions under the 2023 amendments

.02 —Adoption or termination of 10b5-1 plans under the 2023 amendments

X. CLIMATE DISCLOSURE

A.

§ 5:108
§ 5:109
§ 5:110
§ 5:111
§ 5:112
§ 5:113
§ 5:114

§ 5:115

B.

§ 5:116
§ 5:117
§ 5:118
§ 5:119
§ 5:120
§ 5:121
§ 5:122
§ 5:123
§ 5:124

BACKGROUND

Climate change disclosure: the vanishing 2024 rules

Political context and response to the 2024 rules

Litigation over the climate rules

How companies have been preparing for the potential rules

Preparing for and setting a reporting strategy

Preparing for litigation against the company
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rules

Investment management

PUBLIC COMMENT ON THE PROPOSED RULES

2024 disclosure standards

Governance (Item 1501)

Strategy (Item 1502)

Risk management (Item 1503)

Targets and goals (Item 1504)

GHG emissions (Item 1505)

Attestation of Scope 1 and Scope 2 emissions disclosure (Item 1506)
Safe harbor for certain climate-related disclosures (Item 1507)
Interactive data requirement (Item 1508)

CHAPTER 6. EXCHANGE ACT REGISTRATION AND
REPORTING

I. EXCHANGE ACT REPORTING: BACKGROUND

§ 6:1
§ 6:2
§ 6:3
§ 6:4
§ 6:5

From afterthought to central stage
Enron/WorldCom

Commission’s response

The Sarbanes-Oxley difference

Regulation of companies with registered securities

II. EXCHANGE ACT REGISTRATION

A

§ 6:6
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§ 6:7 Nasdaq stock market

B. REGISTRATION OF OVER-THE-COUNTER SECURITIES

§6:8 Background

§6:9 The basic statutory provision prior to the JOBS Act
§6:9.01 Basic statutory provision post-JOBS Act

§ 6:9.02 Section 12(g) amendments (JOBS Act)
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§ 6:20 [Reserved]

§ 6:21 Form 8-A Simplified registration—Procedure and eligibility
§ 6:22 Simplified registration—Automatic effectiveness of Form 8-A
§ 6:23 The registration process—Over-the-counter securities
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§ 6:24 —Listed securities
§ 6:25 Back-door registration via shell companies frowned upon

III. REPORTING UNDER THE EXCHANGE ACT—OVERVIEW
A. INTRODUCTION

§ 6:26 Reporting companies

§ 6:27 SRCs and the integrated disclosure systems

§ 6:28 Choices available to SRCs

§ 6:29 Additional note on smaller reporting companies

B. REPORTS

§ 6:30 The annual report to shareholders

§6:31 Form 10-K

§ 6:31.05 SOR amendments to Form 10- K and Form 10
§6:31.10 Proxy statement disclosure

§ 6:32 Summary page for Form 10-K
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IV. ACCELERATED AND LARGE ACCELERATED FILERS

§ 6:38.10 Amendments to accelerated filer and large accelerated filer definitions;
public commentary on Section 404(b) of SOX in response to 2016
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§6:38.12 Commission amends accelerated/large accelerated filer definitions and
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V. CERTIFICATION OF PERIODIC REPORTS AND ASSESSMENT
OF INTERNAL CONTROLS

A. CERTIFICATION OF PERIODIC REPORTS

§ 6:39 The superseded Commission certification proposal

§ 6:40 Sarbanes-Oxley § 302 certification

§6:41 —Overview of the commission’s task and approach

§ 6:42 —The certification form
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§ 6:47 —Foreign private issuers

§ 6:47.10 —SEC enforcement for certifications of false statements

§ 6:47.12  Private civil liability, scienter and certifications relating to internal
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§ 6:47.14 Private civil liability and certifications relating to internal control over
financial reporting: opinion statements

B. SECTION 906 CERTIFICATION

§ 6:48 Introduction
§6:49 SEC and Department of Justice make-do approach

C. SECTION 404 ASSESSMENT OF INTERNAL CONTROL OVER

FINANCIAL REPORTING
§ 6:50 Introduction
§ 6:51 Commission implements Section 404 and the assessment of internal

control over financial reporting
§ 6:52 The COSO framework

§ 6:53 The auditor’s attestation of internal control over financial reporting
assessment

§ 6:563.10 Legislative exemption for non-accelerated filers

§ 6:53.12 JOBS Act, EGCs and Section 404(b)

§ 6:54 The quarterly evaluation of changes in internal control over financial
reporting

§ 6:55 Other Section 404 related matters

§ 6:55.10 AU__Sec. 333 and management’s representation letter to the auditors

D. THE SECTION 404 FUROR

§ 6:56 Section 404 compliance dates

§ 6:56.10 Second roundtable and the commission’s response
§ 6:56.20 PCAOB response to the second roundtable

§ 6:56.30 Commission’s Concept Release

§ 6:56.40 COSO’s Guidance for Smaller Business Companies

E. SECTION 404(A) REFORM—SEC GUIDANCE AS A RULE

§ 6:56.41 Implementing Section 404 reform
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§ 6:56.43 SEC Guidance in outline

§ 6:56.44 Identifying financial reporting risks
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§ 6:56.48 Operating effectiveness of ICFR
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§ 6:56.51 Determining whether deficiencies are a significant deficiency or a
material weakness

§ 6:56.52 Foreign private issuers
§ 6:56.53 [Reserved]
§ 6:56.54 [Reserved]

F. CIVIL LITIGATION AND INTERNAL CONTROL OVER
FINANCIAL REPORTING

§ 6:56.55 Introduction
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§ 6:56.56 Kandi in federal court

§ 6:56.57 Atlas Financial: plaintiffs argue management’s conclusion as to
effectiveness ICFR was false and misleading

§ 6:56.58 Amtrust/New England Carpenters

§ 6:56.59 In re GOL Linhas: timing issues relating to disclosure of ineffective
ICFR

§ 6:56.60 Spirit Aerosystems: potential for private civil liability arising from ICFR
disclosure and certifications; dismissal based upon failure adequately
to plead scienter

§ 6:56.61 [Reserved]
§ 6:56.62 [Reserved]
§ 6:56.63 [Reserved]

G. OTHER

§ 6:56.64 Disclosure controls and social media

VI. REGULATION FD
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§ 6:57 Introduction to selective disclosure and Regulation FD
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§ 6:68 SOA real-time disclosures
§ 6:69 An overview
B. FORM 8-K—SECTION 1—REGISTRANT’S BUSINESS AND
OPERATIONS

§6:70 Item 1.01. Entry into a material definitive agreement
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§ 6:74 Item 2.02. Results of operations and financial condition
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F. FORM 8-K—SECTION 5—CORPORATE GOVERNANCE AND

MANAGEMENT
§ 6:84 Item 5.01. Changes in control of registrant
§ 6:85 Item 5.02. Departure of directors or certain officers; Election of

directors; Appointment of principal officers, compensatory
arrangements of certain officers

§ 6:86 Item 5.03. Amendments to articles of incorporation or bylaws; Change in
fiscal year

§6:86.10 Reverse merger into a shell company and Form 8-K
§6:86.20 Back door merger with reporting shell company

§ 6:87 Item 5.04. Temporary suspension of trading under registrant’s employee
benefit plans
§ 6:88 Item 5.05. Amendments to the registrant’s code of ethics, or waiver of a

provision of the code of ethics
§6:88.10 Item 5.06. Change in shell company status
§6:88.12 Item 5.07. Submission of matters to a vote of security holders

G. SECTION 7—REGULATION FD; SECTION 8—OTHER EVENTS,
AND SECTION 9—FINANCIAL STATEMENTS AND EXHIBITS

§ 6:89 Item 7.01. Regulation FD Disclosure
§ 6:90 Item 8.01. Other events
§6:91 Item 9.01. Financial statements and exhibits

VIII. OTHER MATTERS

§ 6:92 Incorporation by reference
§ 6:93 Disclosure by non-reporting companies—Rule 15¢2-11



Goineg PusLic HANDBOOK

CHAPTER 7. SECURITIES ACT REGISTRATION
I. OVERVIEW OF THE REGISTRATION PROCESS

A.

§7:1
§ 7:2
§ 7:2.10
§ 7:3
§ 7:4
§7:5
§ 7:6
§ 7:7
§ 7:7.02
§ 7:7.04

B.

§7:8
§7:9

§ 7:10

C.

§ 7:11
§ 7:12
§ 7:13
§ 7:14
§ 7:15
§ 7:16
§ 7:17

D.

§ 7:18
§ 7:19
§ 7:20
§ 7:21
§ 7:22
§ 7:23
§ 7:24
§ 7:25
§ 7:26
§ 7:27

INTRODUCTION

Basic strictures

Impact of SOR on the registration process

Overview of the registration process, including Clayton-era reforms
Outline of the review process

Public availability of comment letters and responses

The nuts and bolts of registration

SEC objection to appropriateness of form

Amendments and requests for acceleration

Voluntary submission of draft registration statements

Draft registration statements and the 2025 accommodations

SIZING OF THE OFFERING

Change in price range or decrease in size of the offering

Increase in size of offering—Flexibility by setting the aggregate offering
price

Registering additional shares with an abbreviated registration statement

CONTENTS OF THE REGISTRATION STATEMENT

The facing page

The prospectus

Part II of the registration statement
Undertakings

Signature page

Consents

Exhibits

PLAIN ENGLISH

Introduction

Plain English for certain sections of prospectus

Clear writing for entire prospectus

Plain English Handbook

SEC as pedagogue

Document design

Cover page of prospectus

Inside front and outside back cover page of prospectus
Item 503: summary, risk factors, fixed charges

Staff Legal Bulletin No. 7 and you

II. FORMS S-1 AND S-3

A.

§7:28
§7:29

ELIGIBILITY REQUIREMENTS

Form S-1
Form S-3

§ 7:29.12  Section 10(a)(3) and updating a Form S-3 registration statement GPPC

lii



TaBLE oF CONTENTS

B. CONTENT OF THE PROSPECTUS
§ 7:30 Introduction
§ 7:31 The standard registration items
§ 7:32 Cover page
§ 7:33 Inside front cover page and back cover page
§ 7:34 Summary, risk factors, mailing address, fixed charges
§ 7:35 Other standard registration items
§ 7:36 A tabular overview
§ 7:37 Same Regulation S-K item, but different disclosure for some registrants
§ 7:38 Mechanics of incorporating by reference '34 Act filings
§ 7:39 SOR in action—Form S-1 and reliance on General Instruction VII
III. DELAYED AND UNALLOCATED PRIMARY SHELF
OFFERINGS
A. BEFORE SOR AND RULE 430B
§ 7:40 Overview
§ 7:41 Conceptual framework
§ 7:42  Practice prior to SOR
§ 7:43  An unallocated shelf walkthrough
§ 7:44 Marketing of a delayed unallocated primary shelf-offering
B. RULE 430B AND CONTENT OF SHELF PROSPECTUS
§ 7:45 Primary shelf-offerings on Form S-3 or F-3
§ 7:46 Critique of Rule 430B as applicable to delayed shelf offering by a seasoned
issuer
C. AUTOMATIC SHELF-REGISTRATION—THE PROMISE OF
TOMORROW
§ 7:47 Overview and opportunities
§ 7:48 Automatic shelf registration in action
D. SECONDARY SHELF OFFERINGS SUBJECT TO RULE 430B
AND ITEM 512
§ 7:49 Introduction
§ 7:50 PIPE resale offerings
§ 7:561 Secondary shelf offerings on Form S-3
§ 7:52 Rule 430B and the addition or substitution of selling security holders
§ 7:563 Delayed primary shelf and concurrent or alternative secondary shelf
offering
E. OTHER SECONDARY SHELF OFFERINGS
§ 7:54 Form S-1 secondary shelf offering
§ 7:55 Rule 430C and the Form S-1 secondary shelf offerings

§ 7:56 [Reserved]
§ 7:57 [Reserved]
§ 7:58 [Reserved]
§ 7:59 [Reserved]
§ 7:60 [Reserved]

liii



Goineg PusLic HANDBOOK

IV. CORPORATE COMBINATIONS

§ 7:65
§ 7:66
§ 7:67
§ 7:68
§ 7:69
§ 7:70

Form S-4—Introduction

—The long-form version for S-1 level disclosure

—The short-form version for S-3 level disclosure

Mandatory prospectus disclosure

Impact of the liberalized business combinations regime on the Form S-4
Form F-4 for foreign private issuers

V. FORM S-8—EMPLOYEE BENEFIT PLANS
A. ELIGIBILITY

§ 7:71
§ 7:72
§ 7:73

B.

§ 7:74
§ 7:75
§ 7:76

C.

§ 777
§ 7:78
§ 7:79

In general; eligibility
Employee eligibility with emphasis on consultants and advisors
Effectiveness of Form S-8; policing the eligibility requirements

THE PROSPECTUS

What constitutes
Updating the prospectus
Civil liability

OTHER MATTERS

The registration statement
Reporting under the Exchange Act
Small business issuers and Form S-8

VI. OTHER MATTERS

§ 7:80
§ 7:81
§ 7:82
§ 7:83

Form S-11—Real estate companies
Incorporation by reference

Form for updating stale prospectus
Securities Act Reform

VII. TRUST INDENTURES AND THE TRUST INDENTURE ACT
A. OVERVIEW

§ 7:84
§ 7:85
§ 7:86
§ 7:87

B.

§ 7:88
§ 7:89
§ 7:90
§ 7:91

liv

Scope

Exemptions

Qualification and qualification procedure
Mandatory inclusion of indenture provisions

INDENTURE TRUSTEE

In general

Foreign trustees

Delayed determination of trustee eligibility
Conflicts of interest



TaBLE oF CONTENTS

§ 7:92 Rights and responsibilities

C. OTHER MATTERS

§ 7:93 Debtholder rights
§ 7:94 Retroactivity of 1990 amendments
§ 7:95 Implementing rules and forms

CHAPTER 8. LISTING ON TRADING MARKETS (SROS)

AND SRO REGULATION

I. LISTING ON NASDAQ STOCK MARKET

A. QUANTITATIVE LISTING STANDARDS

§ 8:1 Introduction

§ 8:2 Quantitative standards for listing on Nasdaq National Capital Market
§ 8:3 Quantitative standards for listing as Nasdaq Global Market security

§ 8:4 Global Select securities

§ 8:5 The OTC Bulletin Board

B. CORPORATE GOVERNANCE STANDARDS

§ 8:6 Corporate governance standards—In general
§ 8:7 Shareholder approval of equity compensation plans

C. OTHER MATTERS

§ 8:8 Qualitative criteria

§8:9 Listing and delisting procedure

§ 8:10 Administrative review process

§ 8:11 Commission review

§ 8:12 Non-quantitative and policy factors

II. LISTING ON THE NEW YORK STOCK EXCHANGE
A. QUANTITATIVE LISTING STANDARDS

§ 8:13 U.S. issuers listing standards

§ 8:14 Fees for U.S. issuers

§ 8:15 Foreign issuers listing standards
§ 8:16 Foreign issuers fees

B. CORPORATE GOVERNANCE STANDARDS

§ 8:17 Corporate governance requirements in general
§ 8:18 Shareholder approval of equity compensation plans

III. REGULATION OF ANALYSTS’ CONFLICTS OF INTEREST
A. PROLOGUE

§ 8:19 Introduction

§ 8:20 Focus on conflicted analysts and research departments

§ 8:21 Conflicted analysts and the SEC bully pulpit

§ 8:22 NYSE and NASD adopt rules regulating research and analysts

Iv



§ 8:23
§ 8:24
§ 8:25
§ 8:25.02

B.

§ 8:26
§ 8:27
§ 8:28
§ 8:29

C.

§ 8:30
§ 8:31
§ 8:32
§ 8:33

D.

§ 8:34
§ 8:35
§ 8:36
§ 8:37
§ 8:38

Going PusLic HANDBOOK

Sarbanes-Oxley directive to the SEC

SEC adopts Regulation AC

NYSE and NASD compliance with Sarbanes-Oxley
The JOBS Act

RESEARCH ANALYSTS AND RESEARCH REPORTS

Research analysts and research reports—Introduction
Conflicts of Interest Policies & Procedures

Content of research reports and disclosure of conflicts
Distribution of Research Reports

DEBT RESEARCH ANALYSTS AND DEBT RESEARCH REPORTS

Debt research analysts and debt research reports
Conflicts of Interest Policies & Procedures
Content and Disclosure in Debt Research Reports
Distribution of Research Reports

REGULATION BY LITIGATION

Introduction to the global settlement

Regulatory aspect of the global settlement

Independent third party research

Penalties, disgorgement, and other costs to settling firms
Private actions and aftermath of the global settlement

§ 8:39 [Reserved]

IV. THE PINK SHEETS
§ 8:40 The electronic pink sheets

§ 8:41

Electronic pink sheets and the new “listing” categories

Volume 2

CHAPTER 9. TRANSNATIONAL ASPECTS
I. FOREIGN ISSUERS AND THE SECURITIES ACTS

A.

§9:1
§ 9:2
§ 9:2.01
§ 9:2.02
§ 9:2.03
§ 9:3
§ 9:4
§ 9:4.02

B.

§ 9:5

Ivi

INTRODUCTION

Introduction

Registration on the F Forms

Definition of foreign private issuer

Definition of foreign private issuer: Redux

Definition of foreign private issuer: 2025 concept release

Foreign issuers and shelf registration

Offerings by foreign governmental issuers

Submission of draft registration statements by foreign private issuers

REGISTRATION AND REPORTING UNDER THE EXCHANGE
ACT

Registration and reporting by foreign companies



TaBLE oF CONTENTS

§ 9:5.01
§ 9:5.02
§ 9:5.03
§ 9:5.04
§ 9:5.05
§ 9:5.06
§ 9:5.10
§ 9:6

§ 9:6.10
§ 9:6.20
§ 9:6.30
§ 9:6.40

§ 9:6.50
§ 9:6.60

§9:6.70

C.

§ 9:7
§9:8

§ 9:8.10
§ 9:8.20
§ 9:8.30
§9:8.40
§ 9:8.50
§ 9:8.60
§ 9:8.70
§9:9

§ 9:10

§9:11
§ 9:12

Rule 12g3-2(b) (2008 amendments)

Non-reporting status

Foreign listing

Electronic publication of disclosure documents

Duration of the exemption

The multijurisdictional disclosure system

The internet alternative for Rule 12g3-2(b) “Filings”

Foreign securities traded on Nasdaq

Deregistration; suspension of reporting

Foreign opposition to U.S. deregistration rules

Listed foreign private issuers exiting '34 Act reporting—Introduction

Delisting securities of foreign private issuers and barriers to '34 Act
deregistration

The Form 15F deregistration of FPI securities solution

Rule 12g3-2(b) exemption conditioned on availability of English
translations of “filings” on the Internet

Other FPIs accessing U.S. trading market

INTEGRATED DISCLOSURE FOR FOREIGN PRIVATE ISSUERS

The role of Form 20-F

Financial statements of foreign private issuers

FPIs and IFRSs as published by IASB

Elimination of reconciliation: General parameters

Interim period financial statements

Disclosure and related issues

Regulation S-X issues

Permanent and temporary relief

Miscellaneous

IOSCO disclosure standards

Amending Form 20-F to conform to IOSCO non-financial disclosure
requirements

Limited application to financial statements of FPIs

The SEC, International Accounting Standards, and the European Union

§ 9:12.05 SEC accommodation for foreign issuers
§ 9:12.10 Changes in and disagreements with accountants
§ 9:12.15 Roadmap for U.S. issuers

II. SARBANES-OXLEY ACT AND FOREIGN ISSUERS

§9:13
§9:14
§ 9:15

§ 9:16
§ 9:17
§9:18
§9:19
§9:20

§9:21
§ 9:22
§ 9:23

Introduction

Sections 302 and 906 certifications

Section 404 assessment of internal control over financial reporting;
disclosure controls

Auditor’s attestation of management’s assessment

Audit committee responsibility/independence

Disclosure of audit committee financial expertise

Code of ethics for senior financial officers

Disclosure of off-balance sheet arrangements and non-GAAP financial
measures

Rules of professional responsibility for attorneys
Insider trading during pension fund blackout periods
Auditor independence; disclosures concerning auditors

vii



Goineg PusLic HANDBOOK

§ 9:24 Retention of records relevant to audits and reviews by accountants
§ 9:25 Rules not applicable to foreign issuers
§ 9:26 Sarbanes-Oxley and foreign accountants

III. OFFSHORE DISTRIBUTIONS
A. INTRODUCTION TO REGULATION S

§ 9:27  Securities Act Release 4708

§ 9:28 Distributions pursuant to Regulation S—Introduction
§ 9:29  Section 12(1) actions and Regulation S

§ 9:30 The general statement (non-safe harbor) approach

§ 9:31 Definition of a U.S. person

B. GENERAL CONDITIONS

§ 9:32 Offshore transactions

§9:33 Directed selling efforts

§ 9:33.10  General solicitation, offshore offerings and the withdrawn amendment
to Regulation S

C. THE ISSUER-DISTRIBUTOR SAFE HARBORS

§9:34 Introduction—Herein of the distribution compliance period and domestic
equity securities

§9:35 Category 1—Offerings of foreign securities and overseas directed
offerings

§ 9:36 Category 1 offering restrictions

§ 9:37 Category 2—Debt securities of a reporting issuer, equity securities of a

foreign private issuer, debt, preferred, and asset-backed securities of
non-reporting foreign issuers

§ 9:37.02 Electronic pricing and allocation platforms and Categories 1 and 2

§9:38 Category 3 safe harbor—Equity securities of domestic issuers, debt
securities of non-reporting domestic issuers and equity securities with
SUSMI of non-reporting foreign issuers

§ 9:38.02 EU Central Depositories Regulation, the London Stock Exchange,
Euroclear and Category 3 Securities

§9:39 Warrants

§ 9:40 Convertibles

§9:41 Failure to comply with a safe harbor condition or restriction
D. RESALES

§ 9:42 Rule 904 safe harbor for resales—Securities distributed pursuant to
Regulation S

§ 9:43 Resale of securities issued in reliance on an exemption

§ 9:43.02 Resales of privately placed foreign securities: Comparison of exit
strategies

§9:43.04 Advantages of obtaining DOSM status

§9:44 Resales in the United States or to U.S. persons

§ 9:45 The Rule 144 restricted securities solution for domestic equity securities

E. CLEARANCE AND SETTLEMENT

§ 9:45.10 Selected offering and settlement mechanics in offshore offerings

Iviii



TaBLE oF CONTENTS

§ 9:45.12 New issues distribution services: Euroclear and Clearstream

§ 9:45.14 New issues draft documentation flows, note structure, and ISINs

§ 9:45.16 New issue final documentation flows

§ 9:45.18 Syndicated new issue distribution—against payment

§ 9:45.20 Syndicated free of payment distribution in Euroclear

§ 9:45.22 Letters of representation and additional information

§ 9:45.24 International Capital Markets Association Guidance

§ 9:45.26 Links with domestic markets; cross-market settlement

§ 9:45.28 Clearstream

§ 9:45.30 Illustration of cross-border settlement

§ 9:45.32 Interplay of closing mechanics and extraterritorial application of fraud
provisions: Morrison

F. STOCK EXCHANGE LISTING OF RESTRICTED SECURITIES

§9:46 In general
§ 9:47 Special situation no-action letters
§ 9:48 Documentation and settlement

G. OFFSHORE PRESS INFORMATION

§ 9:49 Background
§ 9:50 Securities Act safe harbor
§ 9:51 Williams Act safe harbor

H. OFFSHORE OFFERS OF SECURITIES ON THE INTERNET

§ 9:52 Overview

§ 9:563 General precautionary procedures

§ 9:54 Regulation S offerings by foreign issuers
§ 9:55 U.S. exempt tranche

§ 9:56 Concurrent U.S. registered offering

§ 9:57  Offshore offerings by U.S. issuers

§ 9:568 Offerings by investment companies

§ 9:59 Third-party providers

I. ADMISSION TO AIM

§ 9:59.10 Overview

§ 9:59.20 Transaction structure

§9:59.30 Recent AIM admissions by U.S. companies
§ 9:59.40 Non-UK issuers and depositary interests

§ 9:59.50 Relationship to prospectus directive

§ 9:59.60 Dematerialization

§ 9:59.70 Dematerialization: sample disclosures

IV. MULTIJURISDICTIONAL DISCLOSURE SYSTEMS

A. U.S. MULTIJURISDICTIONAL DISCLOSURE SYSTEM

§ 9:60 Introduction

§ 9:61 Some common definitions
§ 9:62 Foreign private issuer

§ 9:63 Basic MJDS forms

lix



§ 9:64
§ 9:65
§ 9:66
§ 9:67
§ 9:68
§ 9:69
§ 9:70
§ 9:71
§ 9:72
§ 9:73
§9:74

B.

§ 9:75
§ 9:76
§ 9:77
§ 9:78
§ 9:79
§ 9:80
§9:81

Going PusLic HANDBOOK

Form F-3 alternative
Accounting under MJDS
Form F-10 reconciliation requirements
MJDS prospectus

The legends

Registration process
Form F-X

Filing and effective dates
Exchange Act reporting
Exchange Act registration
Form 40-F

THE CANADIAN MULTIJURISDICTIONAL DISCLOSURE
SYSTEM

Introduction

Offering requirements

Business combinations and securities exchange bids
Other substantive and disclosure requirements
Tender offers

Liability and continuous disclosure

The exempt offering alternatives

V. CROSS-BORDER EXEMPTIONS
A. NATURE OF THE PROBLEM

§ 9:82
§$ 9:83

§ 9:84

B.

§ 9:85
§ 9:86
§ 9:87

C.

§ 9:88
§ 9:89
§ 9:90
§9:91

Foreign private issuers and U.S. investors

Shutting out U.S. security holders from rights offerings by, acquisitions of,
exchange, and tender offers for foreign private issuers

The road to the cross-border exemptions

THE EXEMPTIONS

Definitions and common aspects
Rule 801 exemption for rights offerings
Rule 802 exemption for business combinations and exchange offers

CROSS-BORDER TENDER OFFERS

Overview

Tier I tender offer exemption

Tier II partial tender offer exemption
Rule 13e-3

VI. OTHER MATTERS

§ 9:92
§ 9:93
§ 9:94
§ 9:95
§ 9:96
§ 9:97

Sale by registered investment companies and offshore funds
Trading practices rules

144A transactions

Class exemptions

Offshore offers of advisory services on the Internet

Offshore broker-dealer services on the Internet

§ 9:97.02 Mutual recognition

Ix



TaBLE oF CONTENTS

§ 9:97.04
§ 9:97.06

VII. EXTRATERRITORIAL APPLICATION OF THE ANTIFRAUD

Special purpose acquisition corporations
Registered offshore distributions

AND REGISTRATION PROVISIONS: HEREIN OF MORRISON

§ 9:98

§ 9:98.02
§ 9:98.04
§ 9:98.06
§ 9:98.08

§ 9:98.09
§ 9:98.10
§9:98.11
§9:98.12
§9:98.13
§9:98.14
§ 9:98.16
§9:98.18

§ 9:98.20
§ 9:98.22
§ 9:98.24
§ 9:98.25
§ 9:98.26
§ 9:98.28

§ 9:98.29
§ 9:98.30
§ 9:98.32
§ 9:98.34
§ 9:98.35

§ 9:98.36

§ 9:98.38
§ 9:98.40
§9:98.42

§ 9:99
§ 9:99.02

Extraterritorial application of the antifraud provisions: Overview

Emerging principles post-Morrison

Background: Morrison v. National Australia Bank

Purchases by U.S. investors on foreign stock exchange

Purchases on foreign exchange, dual listing in U.S.; rejection of “listing
theory”

U.S. issuer, U.S. exchange-listed securities, purchase by foreign investor
in off-exchange transaction: District courts distinguish Pontiac,
partially revive listing theory

Purchases of ADRs on U.S. markets

Applicability of antifraud rules to purchases of unsponsored ADRs:
Stoyas v. Toshiba

Foreign issuer, dual-listed securities (ADSs/ordinary shares), foreign
recognition regime, purchase on foreign securities exchange

Domestic market manipulation

Development of the “irrevocable liability/transfer of title” standard

Foreign investors, U.S. issuer; irrevocable liability in the United States
(Absolute Activist)

Incurring irrevocable liability; delivery of subscription price in the U.S.
as final act

Delivery of stock transfer documents or closing funds in U.S.

Irrevocable liability established notwithstanding closing conditions

Acquisition of beneficial ownership through DTC book entries

Impact of U.S. intermediation

Offers and Section 17(a): SEC v. Tourre

U.S. investors, securities-based swaps on foreign reference securities
(Parkcentral)

Private placement between two foreign parties held “predominantly
foreign” under Parkcentral despite signature of subscription agreement
in New York by agent of issuer

Foreign investors, U.S.-listed reference security

Extraterritoriality and the antifraud provisions of the Securities Act

Extraterritoriality, Morrison and the registration provisions of the
Securities Act

Extraterritoriality and the registration provisions of the Securities Act—
Ripple

Distinguishing Pontiac, district court largely allows enforcement action
against Binance to proceed—SEC v. Binance; subsequently, Atkins
Commission sought dismissal of the case

Second Circuit considers a platform purporting to exist solely in
cyberspace: Williams v. Binance

Dodd-Frank § 929P(b) and extraterritoriality: the remedies phase of
Terraform

Irrevocable liability in cryptocurrency transactions and the location of
the first verifying node: Block.one

Extraterritoriality and Dodd-Frank

RICO

Ixi



Goineg PusLic HANDBOOK

§ 9:99.04 Lanham Act
§ 9:99.06 Extraterritoriality and Rule 105 of Regulation M

VIII. CASE STUDIES

§9:100 U.S. issuer going public in Dubai

§9:101 U.S. issuer going public on Frankfurt Stock Exchange

§9:102 Investment funds

§9:103 Quasi-sovereign debt

§ 9:104 Special purpose acquisition corporations

§ 9:105 Mexican issuer/London Stock Exchange

§ 9:106 Dual-listed Chinese issuer (Hong Kong and Shanghai)

§ 9:107 Chinese issuer (Cayman holding company), Hong Kong listing
§ 9:108 Hong Kong issuer, Hong Kong listing

CHAPTER 10. CRYPTOCURRENCY

PART I. INTRODUCTION

§10:1 Introduction
§10:1.02 Introduction to significant recent cases
§10:2 Already functional utility tokens

§10:3 The “efforts of others” prong of Howey

§10:4 FinHub’s April 2019 Framework for “Investment Contract” Analysis of
Digital Assets

§ 10:5 FinHub Framework: Reliance on the efforts of others

§ 10:6 FinHub Framework: Reasonable expectation of profits

§ 10:7 FinHub Framework: Forman considerations

§ 10:8 TurnKey Jet: First token offering no-action letter

§ 10:9 Pocketful of Quarters

§10:10 Applications

§10:11 Transitioning from security to non-security status
§ 10:12 Terminology primer

PART II. INITIAL COIN OFFERINGS

§ 10:13 The DAO: SEC’s Section 21(a) Report

§ 10:14 In the Matter of Munchee

§ 10:15  Paragon Coin

§ 10:16  Rensel v. Centra Tech

§ 10:17  United States v. Zaslavskiy

§ 10:18 SEC v. Blockvest: SEC loses motion for preliminary injunction

§ 10:19 SEC v. Blockvest: Court reconsiders and grants preliminary, then
permanent, injunction

§ 10:20 The Tezos private civil litigation
§ 10:21 Barksdale

PART III. THE SAFT

§10:22 The SAFT

§ 10:23 The SAFT: “Metaphysical” considerations
§10:24 Telegram

§ 10:25 Kik Interactive, Inc. Wells submission

Ixii



TaBLE oF CONTENTS

§10:26 Kik: SEC complaint
§ 10:27 KIK: SEC wins summary judgment and the SAFT structure fails

PART IV. OTHER GENSLER-ERA ENFORCEMENT ACTIONS

§ 10:28 LBRY, Inc.
§ 10:29 Terraform Labs PTE Ltd.

§10:30 —SEC prevails on motion to dismiss in Terraform

§ 10:31 —SEC prevails on Howey and registration claims in summary
judgment motion in Terraform

§ 10:32 —Terraform: postscript

§10:33 SEC v. Ripple

§10:34 —The Speech

§10:35 —Summary judgment motions granted in part and denied in part

§ 10:36 —Institutional sales

§ 10:37 —Programmatic sales

§ 10:38 —Other distributions

§10:39 —Larsen and Garlinghouse

§ 10:40 —Secondary market transactions

§ 10:40.02 —Postscript

PART V. CRYPTO-ASSET PLATFORMS

§10:41 Crypto-asset platforms: Introduction

§10:42 SEC v. Binance Holdings Limited: district court largely allows case to
proceed, despite objections based on Howey and Morrison; Atkins
Commission filed to dismiss case

§ 10:43 Williams v. Binance

§10:44 SEC v. Coinbase; Atkins Commission sought and obtained a dismissal
of this case

§ 10:44.02 Kraken: Exchange of third-party tokens on secondary platforms; Atkins
Commission filed to dismiss this case

§ 10:45 Custodial services for crypto assets

PART VI. CRYPTO-ASSET LENDING PLATFORMS

§ 10:46  BlockFi: Crypto Lending Platforms
§10:47 SEC v. Genesis Global Capital LLC

PART VII. MISCELLANEOUS

§ 10:48 SEC v. Sun

§ 10:49 Non-fungible tokens

§ 10:49.02 XRP futures

§ 10:50 Staking-as-a-service: Kraken

§10:51 Definition of “dealer” in connection with certain liquidity providers
§10:52 Alleged insider trading in crypto assets: The Wahi brothers

§ 10:53 Bankman-Fried, Ellison and Wang

§ 10:54 Financial Innovation and Technology for the 21st Century Act
§ 10:55 The Ripple class action: summary judgment ruling pyrrhic victory for
Ripple?

PART VIII. SEC AND ADMINISTRATION POLICY ON CRYPTO
ASSETS JANUARY 20, 2025 - Q3 2025

§ 10:56 Trump 2.0, Atkins, Peirce, and the pursuit of a new world order

Ixiii



Goineg PusLic HANDBOOK

§ 10:57  Staff of Atkins Commission quickly begins to liberalize crypto asset
regulation in niche areas

§ 10:58 President’s Working Group on Digital Asset Markets (July 2025)
§10:59 A dissenting view

PART IX. LEGISLATION

A. STABLECOINS
§ 10:60 GENIUS Act (Stablecoins)

B. MARKET STRUCTURE

§10:61 Digital Market Clarity Act

§ 10:62 —Overview

§ 10:63 —Defined terms under the Securities Act

§10:64 —“Digital commodities” under the Commodity Exchange Act
§ 10:65 —Other defined terms under the Commodity Exchange Act

§ 10:66 —Investment contract assets

§ 10:67 —Securities Act exemption for primary transactions in digital
commodities

§ 10:68 —SEC rulemaking for non-4(a)(8) primary offerings

§ 10:69 —Secondary transactions in digital commodities that originally involved

investment contracts
§ 10:70 —End user distributions
§ 10:71 —Offers and sales of digital commodities by related and affiliated persons
§ 10:72 —Mature blockchain system requirements
§ 10:73 —Dual-registered entities
§ 10:74 —Registration for digital commodity intermediaries at the CFTC
§10:75 —Preemption
§ 10:76 —Antifraud provisions

CHAPTER 11. [Reserved]

CHAPTER 12. THE RULE 10B5-1(C) AFFIRMATIVE

DEFENSE

§12:1 The Rule 10b5-1(c)(1) affirmative defense as initially adopted

§ 12:2 Rule 10b5-1(¢) and the 2022 amendments

§12:3 Cooling-off periods

§12:4 Officer/director certifications/representations

§12:5 Multiple overlapping trading arrangements

§12:6 Sell-to-cover plans and instructions

§12:7 Single-trade arrangements: only one qualifying single trade plan per
twelve-month period

§12:8 Modifications and cancellations under the proposed and final rules

§12:9 Requirement to act in good faith with respect to the plan

§ 12:10 Additional disclosure requirements

§ 12:11  Disclosure regarding insider trading policies

§ 12:12 Interplay of equity grants and release of MNPI

§ 12:13  Staff Accounting Bulletin No. 120

§ 12:14 Reporting gifts of securities under Section 16

§ 12:15 Checkbox on Forms 4 and 5 to identify transactions pursuant to trading
arrangements

Ixiv



TaBLE oF CONTENTS

CHAPTER 13. CYBERSECURITY

§ 13:1
§ 13:2
§13:3
§13:4
§ 13:5
§ 13:6
§13:7
§ 13:8
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H. PCAOB INVESTIGATIONS, DISCIPLINARY PROCEEDINGS
AND SANCTIONS

§16:33 Investigations

§ 16:34 PCAOB disciplinary proceedings

§ 16:35 Disciplinary sanctions

§ 16:36 SEC review of disciplinary sanctions
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§ 16:37.01 Inspection of foreign accounting firms
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