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Introduction to the 2025-2026
Edition

This edition of this book is our twenty-second annual edition
since we took over authorship. Fraud and abuse in Medicare and
Medicaid remain a dynamic area. Set forth here are the additions
for this year.

In Chapter 1 all the statistics are updated. We note the change
in work plan publication frequency; identify a new fraud alert;
address the OIG focus on Medicare Advantage plans’ risk adjust-
ments; provide a new enrollment risk resource; describe the first
industry specific compliance guidance for nursing facilities; and
take into account the DOJ Criminal Division focusing on heath
care among its priorities

Chapter 2 includes new caselaw regarding the link between
kickbacks and false claims and that the false claims must result
from the kickbacks, as well as a Court of Appeals case analyzing
the application of the statute only to those who can influence the
delivery of care and its non-application to others, like non-
physician marketers, contrary to long-standing analyses of the
law’s effects. We confront a new special fraud alert regarding
Medicare Advantage plans and offer updated information regard-
ing 13 OIG advisory opinions

For the Stark statute, which is the focus of Chapter 3, it was
a quiet year. We present updated self-referral disclosure protocol
(SRDP) statistics as well as the first Stark Advisory Opinion
since 2021.

In Chapter 4 we removed obsolete OIG work plan information
in favor of providing information regarding the work plan
archives and on-going updates.

As is typical and appropriate, Chapter 5 addressing False
Claims is the densest with the most activity. We have added two
new cases on what can qualify as a false claim and two new re-
verse false claims cases. There are many ways in which cases can
fail to qualify as false claims act cases. We address a wide range
of them including three Circuit Court cases on scienter, a Circuit
Court case on falsity, and three district court opinions regarding
how claims may be false. With respect to materiality and implied
certification, we describe two different Circuit Court opinions and
a number of district court cases struggling with the purportedly
bright lines post Escobar. Twelve district court cases deal with
particularity following their Circuit Court splits. We highlight a
Circuit Court case overturning longstanding precedent regarding
first to file, plus two district court cases in other districts, along
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with another five differing Circuit Court cases on the public
disclosure bar. There is a Court of Appeals case dealing with
whether the relator is an ‘original source’. We provide the source
for statistics regarding when the government intervenes, when it
declines and the resulting outcomes, as well as a Supreme Court
case on what happens when the government intervenes and takes
control of the case, plus a court of appeals case and two district
court cases. We confront a Circuit Court case and district court
cases addressing the relator’s share, if any. We offer three differ-
ing Circuit Courts addressing the nuances of retaliation and a
district court case addressing what actions qualify as retaliation
against the relator who brings the case. In that vein we provide a
Circuit Court case and a district court case addressing what ac-
tions by the employer are materially adverse to the relator for
purposes of a retaliation claim. We include a shocking district
court case finding the qui tam provisions of the False claims Act
unconstitutional! The Chapter concludes its new material with
three cases on the statute of limitations.

Closing the book is Chapter 6 on investigations by our col-
leagues Kevin Raphael and Jana Volante Walshak at Fox Roths-
child which includes updated administrative initiatives, several
Supreme Court cases which can affect investigations, subpoenas,
civil investigative demands, search warrants and the other
techniques of investigation which the government uses in the
health care fraud context.

Helping clients to avoid fraud and abuse in its many forms, is
a primary task of many health lawyers. This book is structured
around the statutory predicates for problems, and is intended to
elucidate both regulations and caselaw on point. We turn to the
book ourselves during the year. We hope our readers find our
work useful.

Alice G. Gosfield Daniel F. Shay
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Foreword

The current authors took over the authorship of this publica-
tion in 2003. We have updated and edited it since. The substance
of the laws which we address throughout the book determine
both the risk and the reality of enforcement. The government
waxes and wanes in its initiatives around specific industry sec-
tors, but the real message is that everyone who is in the food
chain of benefiting from federal health care dollars in Medicare
and Medicaid, is potentially at risk for both bad behavior and
technical violations. Still further, in the HEALTH LAW HAND-
BOOK, published by West as a new book every year since 1989,
there has been an annual fraud and abused update, which docu-
ments for that year, noteworthy developments in the prior year.
For those interested in the development of the issues from year
to year, each of those articles is a useful resource. As is discussed
in Chapter 5 on false claims, the reach of the government goes
well below the provider or payer receiving dollars directly, reach-
ing far into their subcontractors and vendors who financially ben-
efit from these programs indirectly.

Alice G. Gosfield Daniel F. Shay
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Table of Abbreviations

ALJ.......... .. ... .. Administrative Law Judge

ABNs...........oo.... Advanced Beneficiary Notices (The acknowledgment
of the patient that the provider knows that service
will not be paid, is not covered and the patient
will accept financial responsibility for what
Medicare does not pay.)

ASC....i Ambulatory Surgery Center
BBA.................. Balanced Budget Act of 1997
CHSO................ Cooperative Hospital Service Organization
CMN................. Certificate of Medical Necessity (A document

completed by a physician to establish the medical
necessity of another Medicare service, particularly
durable medical equipment.)

CMP................. Cigll 1V§onetary Penalty (also Competitive Medical
an
CIA. ........... ... Corporate Integrity Agreement (A government
imposed compliance plan.)
CMS...........oit The Center for Medicare and Medicaid Services
CMHC................ Community Mental Health Center
CPT.................. Common Procedure Terminology (The AMA

copyrighted numbering system to describe physi-
cian services rendered.)

DRG.............o.t. Diagnosis Related Group (A resource utilization and
payment system for Medicare payment to
hospitals which establishes a single payment for
all services rendered within that hospital stay.)

DOJ.................. Department of Justice

DHS.................. Designated Health Services (The specific services
subject to the Stark statute.)

DHHS................ Department of Health and Human Services

DAB.................. Departmental Appeals Board (The body to which
ALJ decisions are appealed.)

DME................. Durable Medical Equipment

DMEPOS. ............ Durable Medical Equipment, Prosthetics, Orthotics
and Supplies

EMTALA............. The Emergency Medical Treatment and Active Labor
Act

ESRD................ End Stage Renal Disease (That condition which

qualifies patients for payment for kidney dialysis;
it allows Medicare to pay kidney dialysis centers.)

FOIA................. Freedom of Information Act
FQHC................ Federally Qualified Health Center
GAO.................. General Accountability Office
GPO.................. Group Purchasing Organization

HCFA................ Health Care Financing Administration (obsolete)
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HCPP................ Health Care Prepayment Plan (obsolete)

HHA................. Home Health Agency

HIPAA................ He?l‘i}éSIélsurance Portability and Accountability Act
o

HIPDB............... Healthcare Integrity and Protection Databank

HPSA................ Health Professional Shortage Area

ICL................... Independent Clinical Laboratory

IRO.................. Independent Review Organization

MA................... Medicare Advantage Program

MA-DP............... Medicare Advantage Drug Plan

MCO................. Managed Care Organization

MEDICS.............. Medicare Drug Integrity Contractors under Part D

MFCU................ Medicaid Fraud Control Unit

MMAAA.............. Medicare and Medicaid Anti-Fraud and Abuse
Amendments of 1977

MMPPA. ............. Medicare and Medicaid Patient and Program Protec-
tion Act of 1987

MUA................. Medically Underserved Area

NPDB................ National Practitioner Data Bank

OIG also IG........... Office of the Inspector General

PATH................. Physicians at Teaching Hospitals

PDP.................. Prescription Drug Plan

PPS.................. Prospective Payment System (The Medicare pay-
ment system for hospitals and home health
agencies.)

PHP.................. Prepaid Health Plan

PRO.................. Peer Review Organization (obsolete)

PSO.................. Patient Safety Organization

PSQIA................ Patient Safety and Quality Improvement Act of 2005

PSWP................ Patient Safety Work Product

QIO.................. Quality Improvement Organization (New name of
PROs)

RVU................ Relative Value Unit (A Medicare physician

reimbursement concept pertaining to establishing
the fee for a procedure.)
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