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distributions carrying out DNI

— —Burden of tax on residue

— —Effect of separate share rule on DNI allocations

— —Excess deductions and losses on termination

— —Succeeding beneficiaries

— —Excess deductions

— —NOLs and capital losses

— —Planning for maximum use of deductions and
NOLs

— —Comparison to treatment of trust as terminated

Selected post-mortem problems in administering the
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—Income tax problems of disclaimers
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—Effect of establishment of separate administrative
trust

—Administrative trust administered as accumulating
trust

—Treatment of trust as terminated at death

—Charitable beneficiaries

— —Terms of instrument

— —Capital gains

— —Effect of establishment of separate
administrative trust

— —During reasonable period of administration

— —Self-dealing

— —Income

— —Where trust is treated as terminated at death

—Problems of particular income producing assets
held in trust

— —True conduit

— —Partial conduit

— —Net distribution only

—S corporation stock held in trust

— —Grantor trust prior to death

— —Effect of establishment of separate
administrative trust after death

— —Shareholder for income tax purposes; deemed
owner

— —Owner as shareholder

— —Effect of probate administration

— —If no probate administration

— —Qualification of administrative trust as QSST for
individual beneficiary

— —Distribution

— —Proration of income

—Where trust treated as terminated at death

—Lump-sum distribution to trust

—Rollovers of benefits from trust to IRA

—Partnership interests

— —Time when income is realized

— —Nature of income

— —Effect of establishment of separate
administrative trust; avoidance of mismatching of
income and deductions

— —Avoidance of premature mismatching upon
distribution

— —Treatment of trust as terminated at death;
avoidance of mismatching of income and deductions
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§ 2:283

— —Avoidance of acceleration of IRD element upon
distribution

— —Further discussion

Fiduciary obligations and problems; duties of loyalty
and impartiality

—Problems of the trustee/beneficiary

— —Taxation of trustee/beneficiary

— —Estate tax exposure

— —Income taxation where separate administrative
trust is used

—Trust-only administration; the trustee as statutory
executor

— —Transfer tax elections and liabilities

— —Liability for failure to pay United States

— —Discharge from personal liability

— —Allocation of generation-skipping exemption

— —QTIP election

— —Income tax elections; election to join in final
joint return with surviving spouse

— —Election to deduct expenses from income tax
return

—Problems of the trust-only administration

— —QTIP-related payments and elections

— —Direction to pay tax on QTIP property

— —Powers of appointment

— —Disclaimer of property of decedent

— —Election to split gift with surviving spouse

— —Election to deduct expenses from income tax
return

— —Probate of will

— —Problems of multiple post-mortem trusts; the
surviving spouse trust

— —Multiple trusts created by the same grantor

— —Special problems of generation-skipping exempt
trusts

—Coordination of probate and trust administrations

— —Income tax advantages of the probate estate
reduced

— —Selection of fiscal year

— —Recognition of losses on distribution

— —Deduction for charitable set-aside

— —Throwback rule eliminated

— —Advantages of simultaneous probate and trust
administration

— —Deciding to hold assets in decedent’s name or in
trust
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§ 2:284 — —Problems of simultaneous administration;
funding of formula bequests

§ 2:285 — —Preservation of losses and deductions for
individuals

§ 2:286 — —Allocation of debts and expenses

§ 2:287 — —Fiduciary obligations in simultaneous
administration

§ 2:288 — —Priority of executor for estate tax-related duties

§ 2:289 — —Transferee liability

§ 2:290 — —Allocation of generation-skipping tax exemption

§ 2:291 — —Joint filing election

§ 2:292 — —Election to take deductions on estate or income
tax return

§ 2:293 — —S corporation income tax liability

§ 2:294 — —Drafting solutions

VIITIA. TRANSFER ON DEATH SECURITY
REGISTRATION

§ 2:295 Introduction

§ 2:296 Registration in beneficiary form; sole or joint tenancy
ownership

§ 2:297 Applicable law

§ 2:298 Origination of registration

§ 2:299 Form of registration

§ 2:300 Effect of registration

§ 2:301 Ownership on death of owner

§ 2:302 Protection of registering entity

§ 2:303 Nontestamentary transfer on death

§ 2:304 Terms, conditions and forms

IX. FORMS

§ 2:305 Form 2-1: Renunciation of voluntary administration

§ 2:306 Form 2-2.2: Affidavit in relation to settlement of
estate under Article 13, SCPA—Where decedent died
on or after January 1, 2009

§ 2:307 Form 2-2.3: Affidavit in relation to settlement of
estate under Article 13, SCPA—Where decedent died
on or after January 1, 2009—Amended affidavit

§ 2:308 Form 2-3: Report and account in settlement of estate
pursuant to Article 13, SCPA

§ 2:309 Form 2-4: Petition for letters of administration,
limited administration, administration with
limitations or temporary administration

§ 2:310 Form 2-4.1: Petition for ancillary letters of
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§ 2:311 Form 2-4.2: Petition for letters of administration
d.b.n

§ 2:312 Form 2-7: Waiver of citation, renunciation and
consent to appointment of administrator (individual)

§ 2:313 Form 2-8: Decree appointing administrator

§ 2:314 Form 2-9: Account of executors and administrators

CHAPTER 3. PROBATE PROCEEDINGS

I. OVERVIEW
§3:1 Historical background and development of the law

§ 3:2 —Purpose of probate

§3:3 — —Wills of decedents

§ 3:4 — —Wills of individuals alleged to be deceased
§3:5 —Solemn versus common probate

§ 3:6 Statutory framework

§ 3:7 —Prior law

§ 3:8 —Current law

§3:9  —A note on the uniform rules for surrogate’s courts
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§ 3:12 —All beneficiaries and fiduciaries predeceased
§ 3:13 —Small estates

II. JURISDICTION, VENUE AND PROCEDURE IN
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§ 3:14  Jurisdiction
§ 3:15 —Supreme court
§ 3:16 —Surrogate’s court

§ 3:17 — —Subject matter jurisdiction

§ 3:18 — — —Probate
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§ 3:28 —New York State decedents
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§ 3:30 — —Multiple domiciles

§ 3:31 — — —Incarcerated decedent

§ 3:32 — —Improper venue; how to correct

§ 3:33 —Non-New York State decedents
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§ 3:36 Preliminary matters
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§ 3:38 — —Decedent’s attorney or family, the surrogate’s
court and other sources
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§ 3:42 — —Was the will properly executed?
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§ 3:45 Probate petition

§ 3:46 —Who may petition for probate

§ 3:47 — —Application of statute
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XXXV



TaBLE oF CONTENTS

§ 3:63
§ 3:64
§ 3:65
§ 3:66
§ 3:67

§ 3:68
§ 3:69
§ 3:70
§ 3:71
§ 3:72
§3:73
§ 3:74
§ 3:75
§ 3:76
§ 3:77
§3:78
§3:79
§ 3:80
§ 3:81

§ 3:82
§ 3:83
§ 3:84
§ 3:85
§ 3:86
§ 3:87
§ 3:88
§ 3:89
§ 3:90
§3:91
§ 3:92
§ 3:93
§ 3:94
§ 3:95

§ 3:96

§ 3:97
§ 3:98
§ 3:99
§ 3:100
§ 3:101
§ 3:102

— — — —Filing fees

— — —Cause of action

— — — —Inventory of assets

—Additional requirements of the Probate Petition

— —Will, copies thereof, and copies of any other wills
affected

— —Death certificates
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— — —Timing of giving of Notice

— — —Effect of Notice of Probate

— —Contents of Notice; parties to whom notice must
be given

— — —Legatees and secondary fiduciaries

— — —Missing parties

— — —Virtual representation in Notice of Probate
proceedings (or “virtual” virtual representation)

— — —Requirements of notice upon subsequent
discovery of assets

“Proving” the will

—Burden of proof

—Due execution

— —Location of testator’s signature

— — —Testator cannot sign

— — —Meaning of “the end”
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— —Declaration and publication
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— — —Timing
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—Attestation of witnesses

— —Proof by written affidavit
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— — — —One witness available; one witness missing
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conflicting

— — — —Situations not addressed by statute
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Decree

—Requirements for decree

—Denial of decree

—Simple decrees vs. “special” or “modified” decrees
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§ 3:175 —Will construction proceeding
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PROCEEDINGS

§ 3:176  Contested probate and construction proceedings
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§ 3:182 —Eligibility
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§ 3:2038 — —Prohibited powers
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VI. ANCILLARY PROBATE
§ 3:207 Ancillary probate

VII. FORMS

§ 3:208 Form 3-1: Petition for probate (Official Form P-1)
§ 3:209 Form 3-2: Application for preliminary letters
testamentary (Official Form P-2)
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after probate

§ 3:211 Form 3-3: Affidavit of attesting witness (Official Form
P-3)

x1



TaBLE oF CONTENTS

§ 3:212
§ 3:213
§ 3:214
§ 3:215
§ 3:216
§ 3:217
§ 3:218
§ 3:219

§ 3:220
§ 3:221

§ 3:222
§ 3:223

§ 3:224

§ 3:225

§ 3:226
§ 3:227

Form 3-4: Waiver of process; consent to probate
(Official Form P-4)

Form 3-5: Citation (Official Form P-5)

Form 3-6: Notice of probate (Official Form P-6)

Form 3-7: Affidavit of service of citation (Official
Form P-7)

Form 3-8: Application and order for dispensing with
testimony of attesting witness (Official Form P-8)

Form 3-9: Affidavit proving handwriting (Official
Form P-9)

Form 3-10: Renunciation of nominated executor
and/or trustee (Official Form P-10)

Form 3-11: Renunciation of letters of administration
c.t.a. and waiver of process (Official Form P-11)
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P-13)
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Appendix 3-1. Filing Fees

Appendix 3-2. Surrogate’s Court Checklists

CHAPTER 4. ADMINISTRATION OF THE
NON-CONTESTED ESTATE

I. MARSHALLING AND HOLDING ESTATE ASSETS

Generally
Determination of estate principal and income at the
decedent’s death

—Timing of entitlement to an income interest

—Property received by estate from decedent through
will

— —Specific bequests

— —Pecuniary bequests in trust

— —Assets distributed in kind

— —Pecuniary bequests not in trust
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§4:9 — —Residue outright

§ 4:10 — —Residue passing to testamentary trust

§ 4:11 — —Estates vs. irrevocable trusts

§ 4:12 — —Estates vs. revocable trusts

§4:13 Equitable adjustments between income and principal

§ 4:14 —Warms case and its progeny

§4:15 — —Expansion of Warms?

§ 4:16 —Statutory provision

§ 4:17 Executor’s obligations regarding the investment of
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§ 4:22 — —Prudent Investor Rule

§ 4:23 — —Not a guarantee of performance
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§ 4:26 — —Diversification requirement

§ 4:27 — —Retention of assets
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§ 4:30 — —Delegation of investment responsibility
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§ 4:38 —Contents of inventory
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§ 4:40 —Request for inventory
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II. ACTIONS BY/AGAINST EXECUTORS AND

ESTATES
§ 4:43 Generally

III. COORDINATION WITH NONPROBATE ASSETS

§ 4:44
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§ 4:51
§ 4:52
§ 4:53
§ 4:54
§ 4:55
§ 4:56
§ 4:57
§ 4:58
§ 4:59
§ 4:60
§ 4:61
§ 4:62
§ 4:63
§ 4:64
§ 4:65
§ 4:66
§ 4:67
§ 4:68
§ 4:69
§ 4:70
§4:71
§ 4:72
§4:73
§ 4:74
§ 4:75

§ 4:76
§ 4:77
§ 4:78
§ 4:79
§ 4:80
§ 4:81
§ 4:82
§ 4:83

§ 4:84
§ 4:85
§ 4:86
§ 4:87

—Recovery generally
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—Apportionment

Revocable trust; pourover will

—Other revocable trusts

— —Diligence to discover trusts

— —Significance of trusts during administration
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—Estate tax valuation and payment

—Administration

—Tax allocation

QTIP trust qualified for the GST exemption

—Estate tax payment

—Source of tax payment
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—Advising beneficiaries

Retained life estate
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— —Grantor dies before end of term

— —Grantor dies after end of term

— —Estate tax recovery

—Particular vehicles; GRAT

—Particular vehicles; QPRT

Insurance generally

Life insurance trusts

Charitable remainder unitrusts

Lifetime agreements restricting the executor

Property subject to power of appointment

—Whether property enters probate estate for
administration

—Administration concerns; special power

— —General power

— —Right of recovery

Property passing to a non-citizen spouse

—Surviving spouse’s strategies

— —Spouse to acquire U.S. citizenship
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QDOT

— —Importance of nine-month period

— —Reformation of invalid QDOT

— —Executor’s tax planning

Property passing from non-citizen decedent
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IV. PRIORITIES
§ 4:88 Generally

V. NOTICE
§ 4:89 Generally

VI. INTERIM DISTRIBUTIONS TO ESTATE
BENEFICIARIES

§ 4:90 Interim distributions to estate beneficiaries, generally
§4:91 Other factors in determining when to distribute
estate assets

§ 4:92 —Duty of impartiality

§4:93  —Estate tax and other obligations

§ 4:94 —Alternate valuation election

§ 4:95 —Income tax considerations

§ 4:96 — —Income in respect of a decedent

§ 4:97 — —Distributable net income

§ 4:98 — —Pecuniary bequests

§ 4:99 — —Advancements

§ 4:100 — —Spousal rights and exempt property

§4:101 — —Right to a share of estate income or statutory
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§ 4:102 — —Estate income

§ 4:1038 — —Statutory interest

VII. SALES OF ASSETS
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§ 4:105 Prudent investor rule

§4:106 Factors and guidelines imposed by rule
§ 4:107 Conflict of interest

§ 4:108 Tax consequences

§ 4:109 Alternate valuation election

VIII. PRACTICE IN THE SURROGATE’S COURT IN
UNCONTESTED ESTATES

§ 4:110 Uncontested proceedings

§ 4:111 —Governing statutes

§ 4:112 —Uniform Rules and forms

§ 4:113 —Court structure

§ 4:114 —Role of estate attorney generally

§ 4:115 —Form of filing

§4:116 —Substantive pleading requirements
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— —Form 706
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Appearances

Notices

Executor’s business judgment: the limits of court
petitions

Continuation of a business
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—Role of the law assistant
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— —Multiple fiduciaries acting on or after September
1, 1993

—Special addition to commissions

—Time of payment of commissions

— —With court approval

— —Without court approval

— —Bond on court approval

—Rates; bifurcation

— —Current law

— —Summary

— —Exception; corporate fiduciaries

—What commissions do not cover

— —What the fiduciary must absorb

— —Ordinary travel expenses

— —Extraordinary travel

— —Ordinary travel anticipated by testator

—Shipping costs

Attorney’s fees in probate

IX. ROLE OF GUARDIAN AD LITEM IN
UNCONTESTED ESTATES

§ 4:173

When appointment of guardian ad litem is necessary
or advisable

X. DRAFTSMAN AS BENEFICIARY OR FIDUCIARY

§ 4:174
§ 4:175
§4:176
§ 4:177
§ 4:178
§ 4:179
§ 4:180
§4:181
§4:182
§4:183
§4:184
§ 4:185

Generally

Ethical issues

—Bequests

—Sanctions

Putnam rule

—More recent cases

—Question on probate petition

Attorney as fiduciary

—Undue influence in naming the attorney
—Attorney’s fees and commissions

— —New statutory rule (SCPA § 2307-a)
— —Application of statute to pre-1996 wills

XI. SPECIFIC ASSETS

§ 4:186
§ 4:187
§ 4:188
§ 4:189
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§ 4:190 Required diligence; boxes, papers, and junk

§4:191 Listing real estate for sale

§4:192 Exclusive vs. non-exclusive listing

§ 4:193 Memorial gifts

§ 4:194 Life insurance on the life of another

§ 4:195 Administering large blocks of stock; investment
counsel

§4:196 —Blockage discount

§ 4:197 —Retention

§ 4:198 —Identity of decedent: SEC administration and
reporting requirements

§ 4:199 —Identity of executor

§ 4:200 Administering S corporation stock

XII. CLOSING THE ESTATE

§ 4:201 Generally

§ 4:202 Setting aside reserves

§ 4:203 —Contingent or unliquidated claims
§ 4:204 —Estate taxes

§ 4:205 —Accountings

§ 4:206 —Informal accountings with receipt and release
agreements

§ 4:207 — —Beneficiaries under a disability

§ 4:208 — —Enforceability of receipt and release agreements

§ 4:209 —Court approval of informal account

§ 4:210 —Judicial accounting
§ 4:211 —Role of Attorney General

XIII. ADMINISTRATION CHECKLIST
§4:212 Generally

XIV. FORMS
§ 4:213 Form 4-1: List of assets: inventory (Rule Section
207.20(a))

§4:214 Form 4-2: Notice of appearance and authorization
Appendix 4-1. Estate administration time table

CHAPTER 5. MISCELLANEOUS
PROCEEDINGS

I. COURT PROCEEDINGS UNDER THE DEED OF
GUARDIANSHIP

§ 5:1 Introduction
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§ 5:5
§ 5:6
§ 5:7
§ 5:8
§5:9
§ 5:10
§ 5:11
§ 5:12
§5:13
§5:14

TrusTs AND EstaTES PrRACTICE IN NEW YORK

Execution and recordation

Recordation after death of parent

—Place of recordation

—Three-month deadline for recordation
—Qualification after recordation

— —Petition required

— —Renunciation

Effect of deed during parent’s life
Appointment of third party as guardian
Appointment of surviving parent

—Where presumption fails

—Weight of deed naming surviving parent
Court involvement implementing the appointment

II. PERMANENT GUARDIANSHIPS FOR MINORS

§ 5:15
§ 5:16
§ 5:17
§ 5:18
§ 5:19
§ 5:20
§ 5:21
§ 5:22
§ 5:23
§ 5:24

Introduction

Jurisdiction

While parents are living

By petition

—Petitioner

—Service

—Temporary letters

Necessary documents

When hearing is required

Relationship to the deed of guardianship

III. HEALTH CARE PROXIES

§ 5:25
§ 5:26
§ 5:27
§ 5:28
§ 5:29
§ 5:30
§ 5:31
§ 5:32
§ 5:33

Introduction

Living will

Health care proxy

—Objection to commencement of agency

—When agency terminates

Special proceedings involving health care proxies
—Grounds for removing an agent

—Grounds for overriding an agent’s decision
—Who may bring proceeding

IV. TRUST REFORMATION AND REVOCATION

§ 5:34
§ 5:35
§ 5:36
§ 5:37
§ 5:38
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§ 5:39 —Who may bring proceeding

§ 5:40 —Intent of grantor

§ 5:41 —Governing law

§ 5:42 —Termination

§ 5:43 Reformation of charitable trusts

§ 5:44 —Who may seek

§ 5:45 —Conditions for applying doctrine of cy pres
§ 5:46 —Termination

V. STANDBY GUARDIANSHIPS

§ 5:47 Introduction

§ 5:48 How to appoint a standby guardian

§ 5:49 —Appointment by petition

§ 5:50 —Separate petition for each child

§ 5:51 —Contents of petition

§ 5:52 Designation of standby guardian (SCPA § 1726(4))
§ 5:53 —Authorizes standby guardian to petition

§ 5:54 —States effective date of standby guardian’s authority
§ 5:55 Notice provisions

§ 5:56 Requirements

§ 5:57 Court approval of standby guardian

§ 5:58 —Child abuse check

§ 5:59 —To receive letters of guardianship
§ 5:60 Commencing authority of standby guardian
§ 5:61 —Decree issued upon petition

§ 5:62 —Documents to be filed with court
§ 5:63 No divestiture of rights
§ 5:64 SCPA Article 17

VI. APPOINTMENT OF AND ROLE OF THE
GUARDIAN AD LITEM

§ 5:65 Introduction

§ 5:66 Qualification

§ 5:67 Need

§ 5:68 Appointment of guardian ad litem

§ 5:69 —Court has the authority to appoint a guardian ad
litem

§ 5:70 —Actual appointment of the guardian ad litem can
occur in two ways

§5:71 — —By nomination

§ 5:72 — —Attorney typically nominated

§ 5:73 — —Conflict of interest

§ 5:74 —Petition for infant over the age of fourteen
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§ 5:75 —Instances when a person under a disability does not
need a guardian ad litem

§ 5:76  Service of process

§ 5:77 Duties of the guardian ad litem

§ 5:78 —In a probate proceeding

§ 5:79 —Hiring medical expert

§ 5:80 —In an accounting proceeding

§ 5:81 —If the disabled person is the decedent’s spouse

§ 5:82 —If the ward’s property is to be sold

§ 5:83 —If the ward is an afterborn child

§ 5:84 —If the ward is a prisoner

§ 5:85 Role of guardian ad litem as officer of the court

§ 5:86 Compensation of guardian ad litem

§ 5:87 —Factors

§ 5:88 —Allocation of fees

§ 5:89 Failure to appoint guardian ad litem

§ 5:90 Removal of a guardian ad litem

§ 5:91 Compare guardian appointed pursuant to CPLR

VII. GUARDIANSHIPS AND CONSERVATORSHIPS
COMPARED

§5:92 Actions in conservatorship Article 81 proceedings
§5:93 SCPA Article 17A

§5:94 Determining whether a guardian is necessary
§5:95 —Additional considerations

§5:96 Determination of incapacity

VIII. CLAIMING THE ELECTIVE SHARE

§ 5:97 Introduction

§ 5:98 Making the election; notice

§ 5:99 Petition

§ 5:100 Jurisdiction

§ 5:101 Cancellation of election

§ 5:102 Waiver or release of right to elective share

IX. REOPENING AND VACATING PROBATE

§ 5:103 Introduction

§ 5:104 General requirements

§ 5:105 Court’s power

§ 5:106 Bringing forward subsequent wills
§5:107 —Laches

§ 5:108 —Example: In re Cohen’s Estate
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§ 5:109 Vacating probate on the basis of fraud, overreaching,
misrepresentation, misconduct, newly-discovered
evidence or other sufficient cause

X. STANDING OF BENEFICIARY TO SUE FOR
MALPRACTICE

§ 5:110 Introduction

§ 5:111  Lack of privity

§ 5:112  Other grounds

§ 5:113 EPTL survival of decedent’s personal claim required
§ 5:114 Change in law

XI. ACTIONS IN CONSERVATORSHIP ARTICLE 81
PROCEEDINGS

§ 5:115 Introduction

§ 5:116  Appointment of guardian; “a.i.p.” defined

§ 5:117 —Determining whether to appoint a guardian
§ 5:118 —Once a person is determined to be incapacitated
§ 5:119  Jurisdiction: MHL § 81.04

§ 5:120 Petitions

§ 5:121 —Who may petition

§ 5:122 —Specific information required

§ 5:123 —Physician’s affidavits

§ 5:124 —Petitioner has burden of proof

§ 5:125 Notice

§ 5:126  Court evaluator

§ 5:127 —Duties of the court evaluator

§ 5:128 —Authority of the court evaluator

§ 5:129 Appointment of counsel to represent a.i.p
§5:130 —A.i.p.’s right to counsel

§ 5:131 —Duties of the a.i.p.’s counsel

§5:132 —Legal fees

§ 5:133 —Counsel as alternative to court evaluator

§ 5:134 Hearing

§ 5:135 Appointment of guardian

§ 5:136 —Court-appointed guardian

§ 5:137 —Conflicts of interest

§ 5:138  Authority of guardian

§ 5:139 —Medical/psychiatric treatment

§ 5:140 —Additional powers

§ 5:141 —Powers exercisable under revocable trust

§ 5:142 —Proceedings upon death of incapacitated person
§ 5:143 SCPA Article 17A
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XII. MOVING TRUSTS

§ 5:144  Judicial discretion

§ 5:145 —Transfer to a different jurisdiction

§ 5:146 —Transfer to another state

§ 5:147 — —Ascertaining intent of donor

§ 5:148 — —Importance of beneficiary location
§ 5:149  Prohibiting transfer of situs

§ 5:150  Out-of-state fiduciary: New York law applicable
§ 5:151 Reciprocity

§ 5:152  Foreign jurisdiction

§ 5:153  Court order from transfer state

§ 5:154 Transfer by invasion of trust principal

XIII. GENERAL APPLICABILITY OF THE CPLR

§ 5:155 Introduction
§ 5:156 Example of SCPA given priority
§ 5:157 Examples of CPLR given priority

XIV. SUITS BY AND AGAINST EXECUTORS AND
OTHER FIDUCIARIES

§ 5:158 Introduction

§ 5:159 —Venue

§ 5:160 —Subject matter jurisdiction

§ 5:161 —Personal jurisdiction

§ 5:162 —Procedure

§ 5:163  Suits by executors and other fiduciaries
§ 5:164 —Hearing stage

§ 5:166 —Claims against a co-fiduciary

§ 5:166 —Burden of proof

§ 5:167 Actions that survive a decedent

§ 5:168 —Suits in tort

§ 5:169 —Stockholder derivative suits

§ 5:170 —Actions to preserve the estate

§ 5:171 —Malpractice

§ 5:172  Suits against executors and other fiduciaries
§ 5:173 —Claims by creditors

§ 5:174 —Claims by legatees and beneficiaries
§ 5:175 —Fiduciary’s liability

§ 5:176  Accounting procedures

§ 5:177 —Statute of limitations

§5:178 — —Illustrations

§5:179 —Imprudent investing

§ 5:180 —Breach of fiduciary duty
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§ 5:181 —Damages relating to lack of diversification
§ 5:182  Relief against a fiduciary

§ 5:183 —Who may sue

§ 5:184 —Standing requirements

§ 5:185 —Specific proceedings for relief

§ 5:186 —Early distribution favored

XV. STANDING TO PETITION

§ 5:187 Petitions for compulsory accounting
§ 5:188 Creditor

§ 5:189 Person interested

§5:190 —Illustrations

§5:191 Guardian

§5:192 Co-fiduciary

§ 5:193  Voluntary account

XVI. WILL CONTESTS: FILING OBJECTIONS TO
PROBATE

§ 5:194 Introduction

§ 5:195 —Pecuniary interest

§5:196 —Interest in commission

§5:197 Filing

§ 5:198 —Timeliness of objection

§ 5:199 Notice

§ 5:200 —Failure to give notice

§ 5:201 —Change from notice to citation for contests filed on
or after January 1, 1998

§ 5:202  Grounds for contesting a will
§ 5:203 —Lack of testamentary capacity
§ 5:204 — —Burden of proof

§ 5:205 —Effect of standard of capacity on availability of jury
trial in contest

§ 5:206 —Undue influence and constructive fraud
§ 5:207 — —Sulfficiency of evidence

§ 5:208 —Due execution

§ 5:209 —Physical revocation

§ 5:210 Summary judgment

§ 5:211 No-contest clauses

§ 5:212 Weakening of no-contest clauses
§ 5:213  Will contests generally

§ 5:214  Section 1404 of SCPA

§ 5:215 —Will lacks a no-contest clause
§5:216 — —Five-year window
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§ 5:217 — —Illustrations of special circumstances

§ 5:218 — —Notice

§ 5:219 — —Witnesses not signatories

§ 5:220 —Will has a no-contest clause

§ 5:221 —Presence of third parties at examination; conflict in
authority

§ 5:222 Importance of solemn form of probate
§ 5:223 Effect of valid revocation
§ 5:224 Invalid revocation

XVIII. ACTIONS UNDER DURABLE POWERS OF
ATTORNEY

§ 5:225 Introduction
§ 5:226 Incapacity at the time of creation of power; statutory

authority
§ 5:227  Valid power of attorney: inherent power
§ 5:228 —Court’s power to revoke power of attorney

§ 5:229 —Court may appoint guardian chosen by alleged
incapacitated person

XIX. HOW TO KNOW WHAT’S HAPPENING IF YOU
ARE NOT THE FIDUCIARY; FORCING
NOTICES

§ 5:230 How to know what’s happening if you are not the
fiduciary; forcing notices

XX. STATUS REPORT
§ 5:231 Rule 207.42 status report

XXI. FORMS

§ 5:232 Form 5-1: Deed of surviving parent appointing
guardian for child

§ 5:233 Form 5-2: Health care proxy

§ 5:234 Form 5-3: Petition for termination of testamentary
charitable trust under $100,000 because
uneconomical (EPTL Sections 7-1.9, 8-1.1)

§5:235 Form 5-4: Designation of standby guardian

§ 5:236  Form 5-5: Notice of election by surviving spouse

§ 5:237 Form 5-6: Petition—Appointment of guardian

§ 5:238 Form 5-6.1: Petition—Person only

§ 5:239 Form 5-7: Petition—Property only

§ 5:240 Form 5-8: Petition—Standby guardianship

§5:241 Form 5-9: Petition—Appointment/Confirmation
standby guardianship
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§ 5:242  Form 5-10: Decree appointing guardian
§ 5:243 Form 5-11: Verified objections to probate

CHAPTER 6. SPOUSAL RIGHTS
I. INTRODUCTION TO THE ELECTIVE SHARE

LAW
§ 6:1 Governing law
§ 6:2  Brief history
§ 6:3 —First elective share law
§ 6:4 —Introduction of the concept of testamentary
substitutes
§ 6:5 —Elective share law to be liberally construed
§ 6:6 —Use of trust to satisfy elective share
§6:7 —1992 Legislation
§ 6:8 —Application of the 1992 legislation

II. QUALIFICATION AS A SURVIVING SPOUSE

§ 6:9

§ 6:10
§ 6:11
§ 6:12
§6:13

§ 6:14
§ 6:15
§ 6:16
§ 6:17
§6:18
§6:19
§ 6:20
§ 6:21
§ 6:22

§ 6:23
§ 6:24
§ 6:25

§ 6:26

Governing law

Disqualification of a surviving spouse

—Termination of marriage valid under New York law

—Marriage was void

—Termination of marriage not valid under New York
law but procured by living spouse

— —Compare

—Separation valid under New York law

—Abandonment by living spouse

— —Other grounds for divorce do not disqualify spouse

— —Elements of abandonment

— —Compare

— —Constructive abandonment

—Failure to support spouse

Application to the estates of certain non-domiciliary
decedents

—Elective share law may not be used to deprive
spouse of rights

—New York domiciliary may not defeat elective share
rights by electing probate in another state

—New York elective share law does not apply to
former New York domiciliary

No rights to survivor of common law marriage

III. POST-1992 RIGHT OF ELECTION

§ 6:27

Effective date
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§ 6:30

§ 6:31
§ 6:32
§ 6:33
§ 6:34
§ 6:35
§ 6:36
§ 6:37
§ 6:38
§ 6:39
§ 6:40
§ 6:41
§ 6:42
§ 6:43
$§ 6:44
§ 6:45
§ 6:46
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Right of election is personal to surviving spouse

—Persons authorized to elect on behalf of surviving
spouse

—Persons not authorized to elect on behalf of a
surviving spouse

—Elective share amount

—Minimum elective share amount

— —Decedent’s issue irrelevant

— —Resources of survivor irrelevant

—DMeaning of pecuniary amount

—Computation of elective share

— —Determination of decedent’s estate

— —Compare: gross estate

— —Compare: exempt property

— —Determination of net estate

— —Determination of elective share

— —Determination of net elective share

—Intestate property included in net estate

—Effect of exercise of right of election

—Property located in jurisdictions outside of New York

—Examples of computation of net estate

IV. TESTAMENTARY SUBSTITUTES

§ 6:47
§ 6:48

§ 6:49
§ 6:50
§ 6:51
§ 6:52
§ 6:53
§ 6:54
§ 6:55
§ 6:56
§ 6:57
§ 6:58

§ 6:59

§ 6:60
§ 6:61
§ 6:62
§ 6:63
§ 6:64

Ivi

Definition

Timing of transactions that are testamentary
substitutes

Categories of testamentary substitutes

—Gifts causa mortis

—Gifts within one year of death

—Totten trusts

—dJoint bank accounts with right of survivorship

— —Burden of proof

— —Timing of deposits to joint accounts

— —Revocability of deposits in joint bank accounts

— —Convenience accounts

— —Tenancies by the entirety and joint tenancies with
right of survivorship

—Transfers in which decedent retained certain
specified powers

— —Life insurance

— —Shareholders’ agreements

—Pension-type assets

—Presently exercisable general power of appointment

—Transfer of a security
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V. WAIVER OF RIGHT OF ELECTION

§ 6:65 In general
§ 6:66 Waiver must be signed and acknowledged
§ 6:67 Effectiveness of waiver

§ 6:68 —Waiver valid if executed before or after marriage

§ 6:69 —Waiver valid regardless of date of execution

§ 6:70 —Waiver valid whether executed by one or both
spouses

§ 6:71 —Waiver valid regardless of consideration

§ 6:72 —Waiver valid whether absolute or conditional

§ 6:73 —Pension waivers recognized as valid

VI. CONTRIBUTIONS FROM THIRD PARTIES
§ 6:74 In General

VII. FUNDING OF THE ELECTIVE SHARE
§ 6:75 In General

VIII. PROCEDURE FOR EXERCISE OF RIGHT OF
ELECTION

§6:76 Time period within which notice of an election must be
made

§ 6:77 Service of notice

§ 6:78 Form of notice

§ 6:79 Relief from default in timely filing

IX. COMPETING RIGHTS OF FORMER SPOUSE
AND CURRENT SPOUSE

§ 6:80 Generally

§6:81 Case law

§ 6:82 —dJoint wills

§ 6:83 —Separation agreements
§ 6:84 Reconciling the cases
§6:85 —Joint wills

§ 6:86 —Separation agreements
§ 6:87 Protection of first spouse
§ 6:88 —Life insurance

§6:89 —QDROs
§ 6:90 Protection against a surviving spouse’s future spouses

X. RIGHTS OF SURVIVING SPOUSES IN
ADDITION TO RIGHT OF ELECTION

§ 6:91 Rights in intestacy
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§6:92 Exemption for benefit of family
§ 6:93 Miscellaneous other rights
§6:94 —Voluntary administrator

§ 6:95 —Wrongful death award

§6:96 —Homestead exemption

XI. LEGAL REPRESENTATION OF SPOUSES: TAX
PLANNING AND ETHICAL CONSIDERATIONS

§ 6:97 Planning for the elective share
§ 6:98 —QTIP and QDOT trusts

§ 6:99 — —Marital deduction

§ 6:100 — —QTIP trusts

§6:101 — —QDOT trusts

§ 6:102 — —Advantage of trusts

§ 6:1038 — —Interplay between trusts and the elective share
§ 6:104 —Current law; use of waivers to provide for trusts
§ 6:106 — —Terms of waiver

§ 6:106 — —Enforceability of waiver

§ 6:107 — —Possible need for separate counsel

§ 6:108 —Impact of elective share on use of credit shelter
§6:109 —Planning to minimize the elective share

§ 6:110 — —Allocation of taxes

§ 6:111 — —Premarital transfers

§ 6:112 — —Life insurance

§ 6:113 — —Beneficiary designation on pension plans

§ 6:114 — —Lifetime gifts

§ 6:115 — —Protection of closely held business interests
§6:116 — —Use of trust with waiver

§6:117 — —Buy-sell agreements

§6:118 — —Voting trusts

§6:119 — —Limited partnerships

§ 6:120 — —Agreement to have marital waivers

§ 6:121 Ethical issues in representing spouses
§ 6:122 —Estate planning generally

§ 6:123 —Planning for the elective share

§ 6:124 —Ethical guidance

§ 6:125 — —Joint representation generally
§6:126 — —Consultation and consent
§6:127 — —Confidentiality

§ 6:128 —Engagement letter
§ 6:129 —Attorney-client fee dispute resolution program

XII. FORMS

§6:130 Form 6-1: Notice of election by surviving spouse
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§ 6:131 Form 6-2: Qualified domestic relations order

§ 6:132 Form 6-3: Mutual waiver of right to share of estate

§ 6:133  Form 6-4: Mutual waiver of right to outright share of
estate

§ 6:134 Form 6-5: Engagement letter

CHAPTER 7. INTESTACY

I. INTRODUCTION TO INTESTACY
A. DEFINITIONS

§ 7:1 Intestate

§ 7:2 —Illustrations

§ 7:3 Distributee
B. GOVERNING LAW

§ 7:4 Sections 4-1.1 to 4-1.6 of the EPTL

C. ADMINISTRATION OF AN INTESTATE ESTATE-
RELATED LAWS

§ 7.5 Appointment of an administrator
§ 7.6  Ancillary administration

D. BRIEF HISTORY

§ 7:7 Derivation of current law
§ 7:8 1992 legislation
§ 7:9 Application of the 1992 legislation

E. PROPERTY NOT SUBJECT TO THE

INTESTACY RULES
§ 7:10 Non-probate property
§ 7:11 —Ineffective disposition of non-probate assets
§ 7:12 — —Totten trusts
§ 7:13 — —Ineffective beneficiary designation

§ 7:14 Family exemption

F. CALCULATION OF THE INTESTATE ESTATE

§ 7:15 In general

§ 7:16 Family exemption

§ 7:17 Deduction of debts, administration expenses and
funeral expenses

§ 7:18 Estate taxes
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§ 7:19 Advancements

II. INTESTATE DESCENT AND DISTRIBUTION
A. DEFINITIONS

§ 7:20 Issue “by representation”

§ 7:21 “Issue”

§ 7:22 Issue take per capita at each generation
§ 7:23 Compare: per stirpes

§ 7:24 Tllustrations

§ 7:25 Effect of disclaimer on distribution

B. DISTRIBUTIVE SCHEME UNDER SECTION
4-1.1 OF THE EPTL

§ 7:26  In general

§ 7:27 Decedent is survived by a spouse and issue

§ 7:28 Compare: distribution to the surviving spouse differs
from pre-1992 rules

§ 7:29 Decedent is survived by a spouse and no issue

§ 7:30  Compare: distribution differs from pre-1992 rules

§ 7:31 Decedent is survived by issue but no spouse

§ 7:32 Decedent is survived by either or both parents and no
spouse or issue

§ 7:33 Decedent is survived by the issue of his parents and no
spouse, issue or parents

§ 7:34 Decedent is survived by at least one grandparent or a
child or grandchild of a grandparent and no spouse,
issue, parents or issue of parents

§ 7:35 Decedent is survived by at least one great-grandchild
of grandparents and no spouse, issue, parents, issue
of parents, grandparents or children or grandchildren
of grandparents

§ 7:36 Escheat

§ 7:37 Property located in New York never benefits another
state or a foreign jurisdiction

III. ELIGIBLE DISTRIBUTEES

§ 7:38 In general

§ 7:39 Date upon which distributees are determined

§ 7:40 Posthumous distributees

§ 7:41 Half-blood relatives

§ 7:42 Adopted distributees

§ 7:43 —Adopted-out child inherits from his adoptive parents
and not his natural parents
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§ 7:44
§ 7:45
§ 7:46
§ 7:47
§ 7:48
§ 7:49
§ 7:50
§ 7:51
§ 7:52
§ 7:53
§ 7:54

§ 7:55

§ 7:56
§ 7:57

§ 7:58

—Adopted-out child’s right of inheritance extends to
his distributees

—Special rules apply when a child is adopted by the
spouse of a natural or adoptive parent

—Special rules apply when a child is adopted by a
family member

—Adult adoption

Non-marital children

—Non-marital child is always a distributee of his
natural mother

—Subsequent marriage by parents of a non-marital
child

—Inheritance rights of a non-marital child with
respect to his natural father or non-gestating
intended parent

— —Order of filiation or parentage

— —Acknowledgment of parentage pursuant to Public
Health Law

— —Execution of formal instrument acknowledging
parentage

—Inheritance rights of a non-marital child with
respect to his natural father—Clear and convincing
evidence of paternity and acknowledgment of child by
father

— —Blood genetic marker test

— —Existence of a child support agreement does not
make a non-marital child a distributee of his natural
father

Missing distributees

IV. DISQUALIFICATION OF DISTRIBUTEES

§ 7:59
§ 7:60
§ 7:61

§ 7:62
§ 7:63
§ 7:64
§ 7:65
§ 7:66

§ 7:67
§ 7:68
§ 7:69
§ 7:70

In general

Disqualification of a parent to take an intestate share

—Abandonment of or failure to support child under
age 21

— —Failure to support

— —Abandonment

— —Fraudulent adoption

— —Resumption of parental duties

— —Implementation of intestate distribution scheme
when Section 4-1.4 applies

— —No effect on child’s right to inherit

—Subject to Social Services Law § 384-b proceeding
Disqualification of spouse to take an intestate share
—Invalid marriage
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§ 7:71 —Valid divorce or annulment
§ 7:72 —Surviving spouse obtained invalid divorce or
annulment

§ 7.73 —Valid decree of separation
§ 7:74 —Abandonment of deceased spouse

§ 7:75 —Spouse failed or refused to support deceased spouse

§ 7:76 Killer of the decedent

§ 7:77 —Intentional vs. unintentional homicides

§ 7.78 —Absence of criminal charges

§ 7:79 —Special statutory provision for joint tenants in bank
accounts

§ 7:80 Waiver of an intestate share
§ 7:81 Disclaimer of an intestate share
§ 7:.82 —Post-mortem tax planning

V. INTRA-FAMILY SETTLEMENTS
§ 7:83 In general

Appendix 7-1. Former EPTL Section 4-1.1
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—Qualified joint interests

— —Pre-1977 joint property

— —Non-citizen spouses

—Other joint property

—Attachments

—Joint property held with a non-spouse

Schedule F: other miscellaneous property not
reportable under any other schedule

—Types of assets included on Schedule F

—Safe deposit boxes

—Valuation

— —Household contents valued at $100 or less

— —Items of artistic or intrinsic value

— —Coin and currency collections

— —Mineral royalties

— —Patents

— —Remainder interests

— —Discounts in valuation

— —Appraisals

Attachments

Schedule G: transfers during decedent’s life

—Federal gift taxes for gifts within three years of
death

—Other transfers within three years of death

—Transfers under Section 2036

—Transfers under Section 2037

—Transfers under Section 2038

—Section 2701 et seq

—Decedent as custodian of a Gifts to Minors account

—Valuation

—Attachments

— —Lifetime transfers not includible in decedent’s
estate

Schedule H: powers of appointment

—Status as trustee, or power to remove and replace
trustee

—Valuation

—Attachments

Schedule I: annuities

—Annuities reported on Schedule I
—dJoint and survivor annuities
Valuation

—Attachments
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§ 9:490
§ 9:491
§ 9:492
§ 9:493
§ 9:494
§ 9:495
§ 9:496
§ 9:497
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§ 9:500

§ 9:501
§ 9:502
§ 9:503
§ 9:504

§ 9:505
§ 9:506
§ 9:507
§ 9:508
§ 9:509

§ 9:510

§ 9:511
§9:512

§ 9:513
§ 9:514
§ 9:515
§ 9:516
§ 9:517
§ 9:518
§ 9:519
§ 9:520
§ 9:5621
§ 9:522

§ 9:523
§ 9:524

Schedule J: funeral expenses and expenses incurred
in administering property subject to claims

—Funeral expenses

—Administration expenses

— —Executors’ commissions

— —Attorney’s fees

— —Interest on estate taxes

— —Expenses of sale

— —Penalties

— —Executors’ expenses

— —Trustees’ commissions

—Declaration of executors’ commissions and
attorney’s fees

Schedule K: debts of the decedent, and mortgages
and liens

—Types of debts included on Schedule K

—~Calculation of accrued income tax liability

—Alimony and support obligations

—Creditors who have not filed a claim against the
estate

—Protective claims for unpaid debts

—Settlement of will contest

—Guarantee of another’s debt

—Mortgage or lien

Schedule L: net losses during administration and
expenses incurred in administering property not
subject to claims

—Administration expenses relating to property not
subject to claims

Schedule M: bequests, etc., to surviving spouse

—Property subject to indebtedness or payment of
estate taxes

—QTIP election

— —Terminable interests generally

— —QTIP election

— —Partial QTIP election

— —Reasons for partial QTIP elections
— —Protective QTIP elections

— —Joint and survivor annuities
—Non-citizen spouses

—Residuary bequest

—Property rights vesting in spouse at decedent’s
death

—Will contests or other litigations
—Disclaimers
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—Listing of marital deduction property

Schedule O: charitable, public, and similar gifts and
bequests

—Partial or trust interests

— —Charitable remainder trusts

— —Surviving spouse as sole non-charitable
beneficiary of property ultimately passing to charity

— —Art and copyrights on art

—Reduction for estate taxes payable from charity

—Disclaimers to charity

—Attachments

—Warms adjustment

—Charitable pledges unpaid at death

Schedule P: credit for foreign death taxes

—Amount of credit

— —Use of treaty between U.S. and foreign country

— —Current treaties

—~Certification of payment of foreign death tax

—Foreign death taxes not yet paid

—Refund of foreign death taxes

Schedule Q: credit for tax on prior transfers

—Decedent who predeceased transferor

—Calculation of credit

—Amount of credit

—Definition of property

— —Unified credit trusts

— —Life estates

—Property in successive estates

—Special use property

—Effect of Section 6166 deferral by transferor’s
estate

Schedules R and R-1: generation-skipping transfer
tax

—~Calculation of GST tax on Form 706

—Direct skips

— —Marital deduction trusts

— —Insurance or annuities

—Charitable bequests

—Allocation of GST exemption

—Allocation of exemption to trust property

—Reverse QTIP election

—Schedule R-1 acts as notice to trustee of GST tax
due

—Valuation for GST tax purposes

—Pecuniary bequests
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§ 9:565 State death tax credit and deduction

§ 9:566 State death tax deduction

§ 9:567 —Certification of state death taxes

§ 9:568 Other Form 706 Considerations: Alternate valuation
election

§ 9:569 —Special use valuation

§ 9:570 —Section 6166 election to defer certain taxes

§ 9:571 Deferral of taxes on reversionary or remainder
interest

§ 9:572 Recapitulation on Form 706

§ 9:573 Schedule F must be completed

§ 9:574 Tax computation on Form 706

§ 9:575 —Authorization of others to act on behalf of estate

IV. PAYMENT OF ESTATE TAX

§ 9:576 Due date and method of payment

§ 9:577 Prior payments

§ 9:578 Method of payment

§ 9:579 Method of payment (including use of flower bonds)—
Extensions generally (Section 6161)

§ 9:580 — —Further extensions

§ 9:581 — —Extension to pay tax deficiency

§ 9:5682 — —Request for extension

§ 9:583 — —Due date of tax extended

§ 9:5684 — —Bond requirement

§ 9:585 —Extensions on tax attributable to reversionary or
remainder interests (Section 6163)

§ 9:586 — —Further extensions

§ 9:587 — —What taxes may be extended

§ 9:588 — —Request for extension

§ 9:5689 — —Bond requirement

§ 9:590 —Deferral of taxes attributable to certain closely held
business interests (Section 6166)

§ 9:591 — —Consequences of Section 6166 election

§ 9:592 — —Interest payable on tax deferred

§ 9:593 — —No deduction for interest payments

§ 9:594 — —Declaratory relief on tax value

§ 9:595 — —Definitions and rules under Section 6166

§ 9:596 — —Election

§ 9:597 — —Protective election

§ 9:598 — —Election upon assessment of tax deficiency

§ 9:599 — —Payment of tax deficiency when election was
previously made

§ 9:600 — —Acceleration of deferred tax
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— —Exception for stock redemptions, stock sales, etc.

— —Certain sales excluded

— —Changes in form

— —Payment of deferred tax where estate has
undistributed net income

— —Acceleration of deferred tax upon failure to pay
installment when due

— —Deferral of GST tax on direct skips

— —Lien imposed on Section 6166 property

— —Extension to pay Section 6166 tax

—Written agreement to pay tax in installments
(Section 6159)

Liability of executor and other fiduciary

—Liability of person in possession of decedent’s
property if no executor is acting

—Personal liability by reason of paying debts before
estate taxes

—Application by executor for discharge from liability

—Application by other fiduciary for discharge from
liability

—Discharge for liability based upon decedent’s
lifetime gifts

—Liability of persons other than executors

—Right to contribution by others

—Recovery from insurance proceeds in decedent’s
estate

—Recovery from general power of appointment
property in decedent’s estate

—Recovery from marital deduction property in
decedent’s estate

— —Gift may result if recovery is not pursued

— —Trust property

— —Recovery from Section 2036 property

— —Transferee liability

— —Statute of Limitations

— —Exceptions whereby no limitations period exists

— —Written agreement to extend limitations period

— —Rule for estate tax attributable to refund of state
or foreign death taxes

— —Rule where certain property in decedent’s estate
is omitted from Form 706

— —Time for collection of tax

— —Suspension of limitations period for assets in
court’s control

— —Time to claim credit or refund of overpayment
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§ 9:633 —Estate tax liens

§9:634 — —Term of lien

§ 9:635 — —Property excluded from lien

§ 9:636 — —Release of or discharge from lien

§ 9:637 — —Special lien for deferred estate tax

§ 9:638 — — —Election for special lien

§ 9:639 — — —Property subject to special lien

§9:640 — — —Term of special lien

§ 9:641 — — —Release from or discharge of special lien

§ 9:642 — — —Priority of lien

§ 9:643 — —Special lien for special use property

§ 9:644 — —Term of lien

§ 9:645 — —Priority of lien

§ 9:646 Interests and penalties

§ 9:647 —Interest payable on tax deferred under Section

6166

§ 9:648 —Interest received on overpayments

§ 9:649 —Late filing of return

§ 9:650 —Late payment of tax

§ 9:651 —Failure to pay upon notice and demand

§ 9:652 —Substantial or gross valuation understatement

§ 9:653 —Underpayment due to fraud

§ 9:654 —Penalties imposed upon the preparer

§ 9:655 —Refund of state death taxes

CHAPTER 10. NEW YORK STATE ESTATE

TAX

I. OVERVIEW OF THE NEW YORK STATE ESTATE
TAX

§ 10:1 Description of the tax

§ 10:2 Resident and nonresident decedents

§ 10:3 —Comparison to gift tax and to federal law

§ 10:4 —Determining residence

§ 10:5 —Case law examples

§ 10:6 —Proving nonresidence

§ 10:7 Federal tax treatment of same-sex spouses

§ 10:8 Rate of the tax

II. CALCULATION OF THE TAX

§ 10:9
§ 10:10

Formula for residents dying prior to October 1, 1998

Formula for residents dying on or after October 1,
1998 until January 31, 2000
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Sop tax for residents dying on or after February 1,
2000

Sop tax for residents dying on or after January 1,
2002

Taxation of estates of residents dying in 2010

Taxation of estates of residents dying in 2014

Formula for nonresidents

Definition of “gross estate” for residents

Definition of “gross estate” for residents—
Adjustments to the gross estate due to certain
limited powers of appointment

Definition of “gross estate” for nonresidents

Separate QTIP election required

Elimination of gift tax January 1, 2000

Income or estate tax deductions

Uniform Principal and Income Act

III. PAYING THE TAX

§ 10:23
§ 10:24

§ 10:25
§ 10:26

§ 10:27
§ 10:28
§ 10:29
§ 10:30

§10:31
§10:32
§ 10:33
§ 10:34
§ 10:35
§ 10:36
§10:37
§10:38
§10:39
§ 10:40

§ 10:41
§ 10:42

§ 10:43
§ 10:44
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Estate tax power of attorney

Notice requirement for decedents dying prior to
February 1, 2000

—Exceptions to the notice requirement

—Waivers of the notice requirement; procedure for
obtaining waivers

— —Form ET-30

— —Form ET-85

— —Form ET-99

No notice requirement for decedents dying on or after
February 1, 2000

Estate tax liens

—Prior mortgages on real property

—Release of liens/certificates of discharge

—Applying for a release of lien

— —Form ET-30

— —Form ET-85

— —Form ET-117

— —Fee

Estate tax return (Form ET-90)

Estate tax returns: Form ET-90—Residents dying on
or after February 1, 2000

—Nonresidents—Nonresidents dying on or after
February 1, 2000

Payment of tax

Penalties for nonpayment

Simultaneous filing with the Surrogate’s Court
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§ 10:45 Privacy of the New York returns

IV. TAX APPORTIONMENT

§ 10:46 Liability for the tax
§ 10:47 Rules of apportionment

§ 10:48 —Special rule for temporary interests
§ 10:49 —Pro-rata apportionment
§ 10:50 —Exemptions or deductions based on relationship to

decedent, life insurance proceeds, or charitable gifts
§ 10:51 —Taxed property
§ 10:52 —Interest
§ 10:53 —Discounts for prepayment

§ 10:54 —Decedent’s directives regarding apportionment

§ 10:55 — —Effect of a subsequent testamentary direction

§ 10:56 — —Effects of a subsequent non-testamentary
direction

§ 10:57 — —Limits on exoneration from non-testamentary
direction

§ 10:58 — —Broad direction to pay all taxes

V. THE NEW YORK GENERATION-SKIPPING
TRANSFER TAX

§ 10:59 In general

VI. FORMS

§ 10:60 Form 10-1: New York State estate tax domicile
affidavit (Form ET-141)

§ 10:61 Form 10-2: Stipulation reserving domicile

§ 10:62 Form 10-3: Estate tax power of attorney (Form
ET-14)

§ 10:63 Form 10-4: Notice of payment of death benefit under
employees’ pension or profit-sharing plan

§ 10:64 Form 10-5: Application for estate tax waivers/release
of estate tax lien (Form ET-30)

§ 10:65 Form 10-6: New York State estate tax certification
(Form ET-85)

§ 10:66 Form 10-7: Estate tax waiver notice (Form ET-99)

§ 10:67 Form 10-8: Release of estate tax lien (Form ET-117)

§ 10:68 Form 10-9: New York State estate tax return (Form
ET-90)

§ 10:69 Form 10-10: Tentative payment of estate tax (Form
ET-130)

§ 10:70 Form 10-11: Application for extension of time to file
and/or pay estate tax (Form ET-133)
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§ 10:71 Form 10-12: List of assets/inventory

VII. TABLES
§ 10:72 Table 10-2: Federal credit for state death taxes

CHAPTER 11. POST-MORTEM PLANNING
AND INCOME TAX CONSIDERATIONS

I. POST-MORTEM PLANNING

§ 11:1 Introduction
§ 11:2 Disclaimers

§11:3 —Unused applicable exclusion amount
§11:4 —Avoid gift and estate taxes

§ 11:5 — —TIllustrations

§ 11:6 —Defer taxes through marital deduction
§ 11:7 — —Another scenario

§11:8 —Charitable split interest trust

§ 11:9 —Qualified real property

§ 11:10 —Trusts

§11:11 Interests in property that may be disclaimed
§ 11:12 Federal requirements

§11:13 —Disclaimer is in writing

§11:14 —Delivery and timing

§ 11:15 — —Method of delivery

§ 11:16 — —Mailing

§ 11:17 — —Date of creation of interest in property
§ 11:18 —No acceptance

§ 11:19 — —Evidence of acceptance

§ 11:20 — —Insufficient evidence of acceptance

§ 11:21 —Property passes without direction

§ 11:22 — —Requirement violated

§ 11:23 — —Void or voided disclaimer

§ 11:24 — —Surviving spouse as trust beneficiary
§ 11:25 — —Surviving spouse; no power of appointment
§ 11:26 — —Disclaimer of power of appointment

§ 11:27 — —Non-binding language on disposition

§ 11:28 —Who may disclaim; individual who holds interest
§ 11:29 —Fiduciary who holds power

§ 11:30 —Parents of minor child

§ 11:31 —Executor of deceased person

§ 11:32 —Court-appointed guardian

§ 11:33 —Donor of joint property

§11:34 —Beneficiary of life insurance policy
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§ 11:35
§ 11:36
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Partial disclaimers

—Trust interests

—Powers of appointment

—Pecuniary amounts

—Severable property

Property interests created before January 1, 1977

Form 706

New York State rules and requirements

—What interests may be renounced

—Wohen an interest is created

— —Creation by will or other means at death

— —Creation by trust agreement or other means
during lifetime

— —Default rule

— —Special rules for future interests

—No acceptance rule

—Manner of disclaiming

— —Affidavit

— —Notice

— —When to file and serve

—Effect of disclaimer

—Partial disclaimers

—Disclaimer on another’s behalf

— —Infant

— —Incompetent or conservatee

— —Decedent

Planning in estates with surviving spouses

—QTIP election: Manner and timing of election

—Protective election

—Partial election

—Reverse QTIP election

—Reasons for election or non-election

—Lifetime gifts

—Reformation or disclaimer

—Non-citizen spouses

— —Manner and timing of election

— —Additions to, or creation of, QDOT

— —Become U.S. citizen

— —Reformation or disclaimer

— —Protective election

— —Partial election

— —Reasons for election/non-election

—Elective share or intestacy rights

—Pension benefits; rollover of lump sum by spouse
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— —Advantage of roll-over

— —Designation of charitable beneficiaries by
spouse

— —Make spousal IRA contribution

—dJoint property

— —Proof of survivor’s contribution

— —Pre-1977 joint property

— —Non-citizen spouse

—Split gifts

—File joint income tax returns

—Waiver of commissions

Charitable bequests

—Release of a power to consume

—Disclaimers

—Reformation

—Compromise

Fiduciary commissions

—Surviving spouses

—Other beneficiaries

— —Tax-free estates

— —Taxable estates

Valuation of assets

—Alternate valuation

— —When election is available

— —How election is made

— —When to elect

—Special use valuation

— —When election is available

— —How election is made

— —When to elect

—Filing of federal estate tax return

—Extensions

Payment of federal estate tax

—Section 6161

—Section 6163

—Section 6166

— —Timing and manner of election

— —Consequences of election

— —Taxpayer Relief Act of 1997

— —Prior law

—Redeem “flower” bonds

—Section 303 stock redemption

— —Eligibility

— —Shareholders who may use Section 303
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—Avoidance of executor liability
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— —Posting of bond

— —Lien on Section 6166 property

— —Discharge as to income and gift tax liability
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—Collect tax

—Use of deductions

Filing of New York State estate tax return

—Extension

Payment of New York State estate tax

—Extension

Generation-skipping transfer tax matters

—Use of disclaimers
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Distributions

—S corporation stock
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—Estate income
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— —Timing of inclusion

— —Trapping distributions

— —Distributions to charity

— —Distributions of capital gain

—Income in respect of decedent

— —Distribution to charitable beneficiary

— —Distribution to surviving spouse

— —Acceleration of IRD

II. INCOME TAX CONSIDERATIONS

§ 11:160
§ 11:161

Decedent’s final income tax return
—Wohen to file and pay
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§ 11:162 —Who must file
§ 11:163 —What is reported

§ 11:164 — —Income

§ 11:165 — —Losses

§ 11:166 — —Passive losses

§ 11:167 — —Partnership interests

§ 11:168 — —S corporation interests

§ 11:169 — —Interest on Series E or EE savings bonds
§ 11:170 — —Deductibility of medical expenses

§ 11:171 —dJoint returns

§ 11:172 —Election as to certain savings bonds

§ 11:173 —Medical expenses
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§ 11:175 —Definition of IRD
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§ 11:178 — —Estate
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§ 11:180 — —Recipient by reason of decedent’s death
§ 11:181 — —Timing of taxation of IRD; receipt of IRD
§ 11:182 — —Transfer of right to IRD

§ 11:183 — —Satisfaction of pecuniary bequest
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§ 11:185 — —Extinguishment of IRD obligation

§ 11:186 — —Exempt transfers
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§ 11:194 — —Capital gain or lump sum benefit plan
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§ 11:195 — —IRD from prior decedent

§ 11:196 — —Computation of deduction

§ 11:197 — —Deduction for generation-skipping transfer tax

§ 11:198 — —Allocation of deduction

§ 11:199 — — —Bequest satisfied with IRD items

§ 11:200 — — —Estate or trust receives IRD

§ 11:201  Partnership elections

§ 11:202 —Section 754 election

§ 11:203 —Section 732(d)

§ 11:204 Estate’s income tax returns
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§ 11:205 —Selection of taxable year

§ 11:206 — —First year

§ 11:207 — —Last year

§ 11:208 — —Compare revocable trusts

§ 11:209 — —Compare testamentary trusts

§ 11:210 —Filing of income tax returns and payment of tax

§ 11:211 —Taxable income

§ 11:212 —Section 642 deductions and credits

§ 11:213 —Foreign tax credit

§ 11:214 — —Personal exemption

§ 11:215 — —Charitable set-asides

§ 11:216 — —Net operating losses

§ 11:217 — —Depreciation and depletion

§ 11:218 — —Amortization

§ 11:219 — —Section 2053 and 2054 deductions

§ 11:220 — —Effect of 2% floor

§ 11:221 —Distributable net income (“DNI”)

§ 11:222 — —Definition of DNI

§ 11:223 — — —No deduction

§ 11:224 — — —Capital gains

§ 11:225 — — —Capital losses excluded

§ 11:226 — — —Tax-exempt interest

§ 11:227 — — —Extraordinary dividends and taxable stock
dividends

§ 11:228 — —Effect of Section 663(a)(1)

§ 11:229 — —Amount of deduction

§ 11:230 — —Amount includible by estate beneficiaries

§ 11:231 — — —Currently distributable income exceeds the
estate’s DNI

§ 11:232 — — —Aggregate amount of currently distributable
income exceeds the estate’s DNI

§ 11:233 — — —Different taxable years

§ 11:234 — —Character of income includible

§ 11:235 Termination of estate

§ 11:236 —Passing out of excess deductions

§ 11:237 — —Excess deductions used in beneficiary’s taxable
year in which the estate terminates

§ 11:238 — —Section 67(a) 2% floor

§ 11:239 — —Distributions to trusts

§ 11:240 —Passing out of loss carryovers

§ 11:241 — —Excess loss may be carried forward

§ 11:242 — —Determination of carry forward period

III. FORMS

§ 11:243 Form 11-1: Renunciation of certain interests in

estate pursuant to EPTL § 2-1.11
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§ 11:244  Form 11-2: Affidavit with respect to renunciation of
certain interests in estate pursuant to EPTL
§2-1.11

§ 11:245 Form 11-3: Notice of renunciation of certain
interests in estate pursuant to EPTL § 2-1.11

§ 11:246  Form 11-4: Affidavit of service with respect to
renunciation of certain interests in estate pursuant
to EPTL § 2-1.11

CHAPTER 12. TRUST AND ESTATE
ACCOUNTINGS

I. APPLICABLE LAW AND PURPOSE

§ 12:1 Applicable law

§ 12:2 Purpose

§12:3 Timing

§ 12:4 Limiting right of beneficiaries to compel accounting

II. JURISDICTION AND VENUE

§ 12:5 Supreme Court jurisdiction
§ 12:6  Surrogate’s Court jurisdiction
§ 12:7 Venue

III. VOLUNTARY ACCOUNTING PROCEEDINGS-
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