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§ 15:103 —Of uncertificated security

§ 15:104 —Of security entitlement

§ 15:105 Notice of adverse claim to security or other financial
asset

§ 15:106 Liability of securities intermediary and agents to
adverse claimant

§ 15:107  Acquisition of security entitlement from securities
intermediary

§ 15:108 —Assertion of adverse claim against entitlement
holder

§ 15:109 Property interest of entitlement holder in financial
asset held by securities intermediary

§ 15:110 —Enforcement of property interest against
purchaser

§ 15:111 Rights of purchaser of security entitlement from
entitlement holder

§ 15:112 —Priority of claims

§ 15:113  Priority among holders of security interests and
entitlement holders

IX. DUTIES OF SECURITIES INTERMEDIARIES

§ 15:114  Duties of securities intermediary under Uniform
Commercial Code
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§ 15:115
§ 15:116

§ 15:117
§ 15:118
§ 15:119

§ 15:120

—Duties under other law

Duty of securities intermediary to maintain
financial asset

Duty of securities intermediary with respect to
payments and distributions

Duty of securities intermediary to exercise rights as
directed by entitlement holder

Duty of securities intermediary to comply with
entitlement order

Duty of securities intermediary to change
entitlement holder’s position

X. INDORSEMENTS, INSTRUCTIONS, AND
ENTITLEMENT ORDERS

§ 15:121
§ 15:122
§ 15:123

§ 15:124
§ 15:125

§ 15:126
§ 15:127
§ 15:128
§ 15:129
§ 15:130

§ 15:131

Indorsement of security certificates

Instruction for security interests

Effectiveness of indorsement, instruction, or
entitlement order

—When made by representative

Effect of unauthorized signature on security
certificate

—Effect of signature of authenticating trustee,
registrar, or transfer agent

Effect of guaranteeing signature, indorsement, or
instruction

Effect of completion or alteration of security
certificate

Assurance that indorsement or instruction is
effective

—“Appropriate evidence of appointment or
incumbency”

—“Guaranty of the signature”

XI. REGISTRATION OF SECURITIES TRANSFERS

§ 15:132

§ 15:133
§ 15:134

§ 15:135
§ 15:136
§ 15:137

§ 15:138
§ 15:139

Rights and duties of issuer with respect to
registered owners

—Validity of issuer’s lien

Purchaser’s right to requisites for registration of
security transfer

Duty of issuer to register security transfer

Demand that issuer not register security transfer

—Required notification by issuer to person making
demand

—Limitation on liability of issuer

Liability of issuer for wrongful registration of
security transfer
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XII. WARRANTIES IN SECURITIES TRANSFERS

§ 15:140 Warranties in direct holding of interest in securities

§ 15:141 —Of uncertificated securities

§ 15:142 Warranties in indirect holding of interest in
securities

XIII. CHECKLISTS

§ 15:143  Checklist—Petition in action involving corporation
§ 15:144 —Answer in action involving corporation

XIV. FORMS

§ 15:145 Form—Petition in cause of action to collect unpaid
subscription price of shares under pre-
incorporation agreement

§ 15:146 —Petition in cause of action by subscriber for
specific performance of the pre-incorporation
subscription agreement

CHAPTER 16. CORPORATE DISTRIBUTION

I. INTRODUCTION TO CORPORATE
DISTRIBUTIONS

§ 16:1 Definition of “distribution”

§ 16:2  Definition of “stated capital”

§ 16:3 Definition of “surplus”

§ 16:4 —Date of determination of surplus and insolvency

§ 16:5 Definition of “net assets”

§ 16:6 Method of determination of net assets, stated capital,
and surplus

§ 16:7 Reduction of stated capital by shareholder vote

§ 16:8 —Contents and filing of statement of reduction of
capital

§ 16:9 Authority of board of directors to manipulate reserves
and surplus

§ 16:10  Authority for corporate distributions

§ 16:11 Date of action taken by reason of distribution

§ 16:12  Parity of indebtedness to shareholders by reason of
distribution

§ 16:13 Distributions held in suspense for shareholders

II. FINANCIAL RESTRICTIONS ON CORPORATE
DISTRIBUTIONS

§ 16:14 When corporate distributions are prohibited
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§ 16:15 Exceptions to prohibition against corporate
distribution
§ 16:16 —Definition of “consuming assets corporation”

III. CORPORATE SHARE DIVIDENDS

§ 16:17 Definition of “share dividend”
§ 16:18 Authorization for share dividends
§ 16:19 —Required transfer of surplus to stated capital

IV. CHECKLISTS

§ 16:20 Checklist—Petition in action involving corporation
§ 16:21 —Answer in action involving corporation

V. FORMS

§ 16:22 Form—Petition in cause of action by creditor against
directors for approving wrongful distribution to

shareholders

§ 16:23 —Petition in cause of action by creditor against
shareholders for receiving wrongful distribution

§ 16:24 —Petition in cause of action by shareholder against

corporation for refusal to make distribution

CHAPTER 17. STATE REGULATION OF
SECURITIES SALES AND FRAUD

I. REGULATION OF SALES UNDER TEXAS
SECURITIES ACT

§17:1 Texas Securities Act

§17:2 —Comparison to Federal Securities Act
§17:3 —Waivers of compliance with Act void
§17:4 —Survival of actions arising under Act
§17:5 —Severability clause

§17:6 Definition of terms under Texas Securities Act
§17:7 —“Security” and “securities”

§17:8 — —“Debenture”

§ 17:9 — —“Evidence of indebtedness”

§ 17:10 — —“Investment contract”

§17:11 — —“Note”

§17:12 —“Person” and “company”

§ 17:183 —“Dealer, “registered dealer,” and “broker”

§17:14 —“Salesman” or “agent”
§17:15 —“Sale,” “offer for sale,” or “sell”
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§ 17:23
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§ 17:25

§17:26
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§17:28
§ 17:29
§17:30
§17:31
§17:32
§17:33
§17:34
§17:35

§17:36

§ 17:37
§ 17:38

§17:39
§ 17:40

§ 17:41
§ 17:42
§17:43

§17:44
§ 17:45

§ 17:46

§ 17:47
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—“Offer to buy” or “buys”

—“Fraud” or “fraudulent practice”

—“Issuer”

—“No par value” and “non-par”

Exempt securities under Texas Securities Act

—Securities of railroads and public utilities

—Securities of domestic nonprofit corporations

—Securities listed or designated on approved
exchanges

—Commercial paper

—Secured notes, bonds, and other evidence of
indebtedness

—Notes and bonds of nonprofit corporations

Exempt transactions under Texas Securities Act

—dJudicial sales and sales in bankruptcy proceedings

—Sales by mortgagees and pledgees

—Sales by vendors

—Sales by insurance companies

—Distributions by corporations

—Offers to existing securities holders

—Issuance during reorganization or succession

—Issuance during merger, consolidation, sale of
assets, or exchange

—Sales to financial institutions and registered
dealers

—Limited sales and employee sales

—Sales of notes or bonds secured by mortgage or
vendor’s lien

—Sales of securities of nonprofit entities

—Sales of securities of regulated financial
institutions

—Sales of government securities

—Sales by agricultural cooperative associations

—Sales by registered dealers of outstanding
securities

—Unsolicited offers for purchase of securities

—Sales of interests in oil, gas, and mining leases,
fees, or contracts

—Sales by issuer of securities exempt under § 6 of
Act

—Sales of options by registered dealers

II. PERMIT AND REGISTRATION REQUIREMENTS
FOR SALES UNDER TEXAS SECURITIES ACT

§ 17:48
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Required permit from Commissioner for sale of
securities
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§17:49 —Contents of permit application

§ 17.50 —Requirement for prospectus

§ 17:51 —Examination of permit application

§ 17:52 —Form, contents, and renewal of permit

§ 17:53 —Use of permit to aid sale of securities prohibited
§ 17:54 Registration of securities by notification

§ 17:55 —Contents of statement for registration by

notification

§ 17:56 —Effect of filing statement for registration by
notification

§ 17:57 —Cease and desist order by Commissioner

§ 17:58 Registration of securities by coordination

§ 17:59 —Contents of statement for registration by
coordination

§ 17:60 —Order by Commissioner denying registration

§ 17:61 —Effect of filing statement of registration by
coordination

§ 17:62 —Stop order by Commissioner denying effectiveness
of registration

§ 17:63 —Effective period of registration by coordination

§ 17:64 Regulation of offers to sell securities

§ 17:65 —Permitted oral offers

§ 17:66 —Cease publication order by Commissioner
§ 17:67 Maximum allowable expenses for marketing
securities

§ 17:68 Requirement of deposit of securities and proceeds in
trust account

IIT ENFORCEMENT ACTIONS UNDER TEXAS
SECURITIES ACT

§ 17:69 Authority of Securities Commissioner and Attorney
General to enforce Act

§ 17:70 —Notices by certified or registered mail

§17:71 —Assessment of administrative fines by
Commissioner

§ 17:72 —Cease and desist orders by Commissioner

§ 17:73 —Hearings on actions of Commissioner

§ 17:74 —Procedure for approval of stock exchanges by
Commissioner

§ 17:75 —Papers filed with Commissioner are public records

§17:76 —Confidentiality of agency materials

§ 17:77 —Admissibility of certified copies of papers filed with
Commissioner

§ 17:78 —Consent by foreign issuer to service through
Commissioner
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§ 17:79  Receiverships of issuers, dealers, and salesmen under
Texas Securities Act
§ 17:80 —Appointment of receiver
§ 17:81 Criminal penalties under Texas Securities Act
§ 17:82 —Sale of securities by unregistered dealer, salesman,
or agent
§ 17:83 —Sale of securities without permit or registration
§ 17:84 —Fraudulent sale of securities
§ 17:85 —Sale of securities pending hearing by Commissioner
§17:86 —False statement in document or proceeding
§ 17:87 —Offer of securities in violation of Act
§ 17:88 —Rendering services as investment adviser
§ 17:89 Investigations by state securities Commissioner—
Confidentiality of investigatory materials
§ 17:90 Injunction for fraudulent securities practices and
unregistered dealers
§17:91 —Procedure in injunction proceeding
§ 17:92 Restitution to victim of fraudulent securities practices
IV. CIVIL LIABILITY FOR FRAUD UNDER TEXAS
SECURITIES ACT
§17:93 Civil liability for violation of Texas Securities Act
§17:94 Liability for sale or offer of securities under
§ 33(A)(1)
§ 17:95 Liability for misstatement of material facts by seller
under § 33(A)(2)
§ 17:96 —What constitutes “material” misrepresentation or
omission under § 33(A)(2)
§ 17:97 — —Examples of “material facts” under § 33(A)(2)
§17:98 —Liability under § 33(A)(2) for opinions
§ 17:99 —Defenses to § 33(A)(2) liability
§17:100 —Examples of liability under § 33(A)(2)
§ 17:101 Liability for misstatement of material facts by buyer
under § 33(B)
§ 17:102 Liability of nonselling issuers which register under
§ 33(C)
§ 17:103 Rescission of sale of security and measure of
damages
§17:104 —Exemplary damages unavailable
§ 17:105 Liability of control persons under § 33(F)(1)
§ 17:106 Liability of aiders and abettors under § 33(F)(2)
§ 17:107 Common law vicarious liability for violations of the
Texas Security Act or § 27.01
§ 17:108 Statute of limitations for actions under § 33
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§ 17:109 Requirements of rescission offer to buyers under
§ 33(D

§ 17:110 Requirements of rescission offer to sellers under
§ 33(J)

§ 17:111  Anti-waiver provision of Texas Securities Act

§ 17:112 Limitation of liability in small business issuances
under § 33(N)

V. CIVIL LIABILITY FOR FRAUD UNDER TEXAS
BUSINESS AND COMMERCE CODE

§ 17:113  Fraud in stock transactions under business and
commerce code

§17:114 —Section 27.01 stock fraud compared to common
law

§ 17:115 Defenses to stock fraud liability under Business and
Commerce Code

§ 17:116 Damages for stock fraud under Business and
Commerce Code

§ 17:117  Attorney’s fees and costs

VI. CHECKLISTS

§ 17:118  Checklist—Petition in action involving corporation
§ 17:119  Checklist—Answer in action involving corporation

VII. FORMS

§ 17:120 Form—Petition in cause of action for violation of
Section 33(A)(1) of Texas Securities Act

§ 17:121 Form—Petition in cause of action for violation of
Section 33(A)(2) of Texas Securities Act

§ 17:122 Form—Petition in cause of action for violation of
Section 33(B) of Texas Securities Act

§ 17:123 Form—Petition in cause of action for violation of
Section 33(C) of Texas Securities Act

§ 17:124 Form—Petition in cause of action by shareholder
against promoter for fraud in subscription

CHAPTER 18. FEDERAL REGULATION OF
SECURITIES SALES AND FRAUD

I. REGULATION OF SALES UNDER FEDERAL
SECURITIES ACT OF 1933

§ 18:1 Federal Securities Act of 1933
§18:2 —Regulation of securities sales under other federal
statutes
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§ 18:4
§ 18:5
§ 18:6
§ 18:7
§ 18:8
§ 18:9
§ 18:10
§ 18:11
§ 18:12
§18:13
§18:14
§18:15
§18:16
§18:17
§18:18
§18:19
§18:20

§ 18:21
§ 18:22
§ 18:23
§ 18:24
§ 18:25
§ 18:26
§ 18:27
§ 18:28

§ 18:29
§ 18:30

§ 18:31

§ 18:32
§ 18:33

§ 18:34
§ 18:35

§ 18:36
§ 18:37
§ 18:38
§ 18:39
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Definition of terms under Federal Securities Act
—“Accredited investor”
—“Commission”

—“Dealer”

—“Insurance company”

—“Interstate commerce” and “territory”
—“Issuer”

—“Person”

—“Prospectus”

—“Registration statement”

—“Sale,” “sell,” and “offer”

—“Security”

— —“Investment contract”

— —“Note”

—“Separate account”

—“Underwriter”

—“Write” and “written”

Exempt securities under § 77¢ of Federal Securities
Act

—Bank securities

—~Certificates of receivers in bankruptcy

—Exchanged securities

—Government securities

—Industrial development bonds

—Insurance policies

—Intrastate security sales

—Notes, drafts, bills of exchange, and banker’s
acceptances

—Railroad equipment trusts

—Securities issued by holding company of bank or
savings and loan

—Securities issued by insurance companies for
employee benefit plans

—Securities issued by nonprofit organizations

—Securities issued by savings and loans and
cooperatives

—Trust funds

Exempt transactions under § 77d Federal Securities
Act

—Transactions by brokers
—Transactions by dealers
—Transactions by issuers

—Transactions by persons other than issuers,
underwriters, and dealers
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§ 18:40
§ 18:41
§ 18:42
§18:43
§ 18:44
§ 18:45
§ 18:46

§ 18:47

—Offers or sales of certain notes secured by real
property

Exemption from state regulation of securities
offerings

—Definition of “covered securities”

—Definition of “offering document”

—Preservation of state regulatory authority

Exemption from state requirement for securities
registration

Preemption of state laws limiting investment in
securities

—Exceptions for specific state enactments

II. PROSPECTUS AND REGISTRATION
REQUIREMENTS FOR SALES UNDER
FEDERAL SECURITIES ACT OF 1933

§ 18:48
§ 18:49

§ 18:50
§ 18:51

§ 18:52

§ 18:53
§ 18:54
§ 18:55
§ 18:56
§ 18:57

§ 18:58
§ 18:59

III

§ 18:60

§ 18:61
§ 18:62
§ 18:63

§ 18:64
§ 18:65

Information required in prospectus under § 77j
—Summarizations and omissions allowed by rules
and regulations

Procedure for registration of securities under § 77f
Information and documents required in registration

statement
—Written consent of professional for report or
valuation
—Special rules for blank check companies
—Requirements of Schedule A
—Requirements of Schedule B
Effective date of registration statement

—Effective date of amendment to registration
statement

—Stop order for incomplete or inaccurate statements

—Stop order when material facts are untrue or
omitted

Authority of securities and exchange commission
under Federal Securities Act

—Investigations and hearings before commission
Cease and desist proceedings before commission

—Temporary cease and desist order to preserve
assets

— —Review of temporary cease and desist orders
Review of commission orders by courts of appeals

ENFORCEMENT ACTIONS UNDER FEDERAL
SECURITIES ACT OF 1933
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§ 18:66 Injunctions, writs of mandamus, and prosecution of

offenses

§ 18:67 —Money penalties in civil actions by commission

§ 18:68 Unlawful use of interstate commerce and mail under
§ 77e

§ 18:69 —Sale or delivery of unregistered securities

§ 18:70 —Transactions without required prospectus

§ 18:71 Fraudulent interstate transactions under § 77q
§ 18:72 Unlawful representations concerning registration
statement

§ 18:73  Jurisdiction and venue of offenses and violations of
Federal Securities Act

§ 18:74 Criminal penalties for violations of Federal Securities
Act

IV. CIVIL LIABILITY FOR FRAUD UNDER
FEDERAL SECURITIES ACT OF 1933

§ 18:75  Civil liability for false registration statement under
§ 77k (§ 11 of Act)

§ 18:76  Persons exempt from liability for false registration
statement

§ 18:77 —Due diligence exemption from § 11 liability

§ 18:78 Measure of damages for false registration statement

§ 18:79 —Payment of costs and attorney’s fees

§ 18:80 Joint and several liability for false registration
statement

§ 18:81 Liability of controlling persons for false registration
statement

§ 18:82  Civil liability in connection with prospectuses and
communications under § 771 (§ 12 of Act)

§ 18:83 —Limitations period for § 12(a)(2) actions

§ 18:84 —Damages recoverable in § 12(a)(2) actions

§ 18:85 —Offer or sale in violation of § 77e

§ 18:86 —Liability of controlling persons

§ 18:87 Anti-waiver provision of Federal Securities Act

§ 18:88  Jurisdiction and venue of civil suits under Federal
Securities Act

V. CLASS ACTION LITIGATION UNDER FEDERAL
SECURITIES ACT OF 1933

§ 18:89 Private class action litigation in federal court
regarding securities

§ 18:90 —Limitations on covered class actions in state and
federal courts
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§ 18:91 —Preservation of certain covered class actions
§ 18:92 —Removal and remand of covered class actions
§ 18:93 —Definition of “affiliate of the user”

§ 18:94 —Definition of “covered class action”

§ 18:95 —Definition of “covered security”

§ 18:96 Procedure for plaintiff’s certification of class
§ 18:97 Publication of notice to purported class
§ 18:98  Appointment of “most adequate plaintiff” as lead

plaintiff

§ 18:99 —Rebuttable presumption of “most adequate
plaintiff”

§ 18:100 Selection of lead counsel by “most adequate
plaintiff”

§ 18:101 Stay of discovery on motion to dismiss class action

§ 18:102 Disclosure of proposed or final settlement terms to
class members

§ 18:103 —Restrictions on settlements under seal

§ 18:104 Defendant’s right to written jury interrogatories

§ 18:105 Recovery by representative party must be
proportional

§ 18:106 —Limitation on plaintiff’s attorney’s fees and
expenses

§ 18:107 Rule 11 sanctions for abusive litigation

§ 18:108 —Rebuttable presumptions regarding sanctions

VI. SAFE HARBOR EXEMPTION FROM CIVIL
LIABILITY UNDER FEDERAL SECURITIES

ACT OF 1933
§ 18:109 Application of safe harbor exemption from liability
§ 18:110 —Exclusions from safe harbor application
§ 18:111 Extent of safe harbor exemption from civil liability
for fraud

§ 18:112 Procedure for motion to dismiss based on safe
harbor exemption
§ 18:113  Definition of “forward-looking statement”

§ 18:114 —“Investment company”
§ 18:115 —“Penny stock”
§ 18:116 —“Securities laws”

VII. REGULATION OF SALES UNDER FEDERAL
SECURITIES EXCHANGE ACT OF 1934

§ 18:117 Federal Securities Exchange Act of 1934
§ 18:118 Definitions under Federal Securities Exchange Act

§ 18:119 —Definition of “security” under Securities Exchange
Act

XXXV



BusiNEss AND COMMERCIAL LITIGATION

§ 18:120 — —Examples of “security” under Securities
Exchange Act

§ 18:121 Liability of controlling persons and aiders under
Securities Exchange Act

§ 18:122 Manipulative and deceptive devices unlawful under
§ 10(b)

§ 18:123 —“Bespeaks caution” doctrine for predictive
statements

§ 18:124 —Rule 10b-5

§ 18:125 Criminal liability for violation of § 10(b) and rule

10b-5

§ 18:126  Class action litigation under Federal Securities
Exchange Act

§ 18:127 Regulation of accounting practices under Sarbanes-
Oxley Act

§ 18:128 —Rules of professional responsibility for attorneys

§ 18:129 —Appearance and practice before Commission

§ 18:130 —Violations and enforcement of Sarbanes-Oxley

§ 18:131 —Criminal offenses under Sarbanes-Oxley

VIII. CIVIL LIABILITY FOR FRAUD UNDER
FEDERAL SECURITIES EXCHANGE ACT OF
1934

§ 18:132  Authority for civil suit for fraud under § 10(b) and
rule 10b5

§ 18:133 —Liability of control persons

§ 18:134 —No liability for aiding and abetting

§ 18:135 —Limitations period for bringing action

§ 18:136  Standing required to bring civil suit for fraud under

§ 10(b)

§ 18:137 Elements of claim for civil fraud under § 10(b) and
rule 10b5

§ 18:138 —Requirement that false statement or omission be
material

§ 18:139 —Scienter requirement

§ 18:140 —Requirement that plaintiffs relied on statement

§ 18:141 — —“Fraud on the market” doctrine

§ 18:142 —Causation element
§ 18:143 —Sufficiency of pleadings

§ 18:144 — —Pleading scienter

§ 18:145 — —Pleading causation

§ 18:146 Measure of damages for securities fraud under
§ 10(b)

§ 18:147 Examples finding liability under § 10(b) and
rule10b5
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§ 18:148 Additional bases of civil liability for fraud under
Securities Exchange Act

§ 18:149 Exclusive federal jurisdiction of actions under
Securities Exchange Act

§ 18:150 —Service of process on defendants

§ 18:151 —Venue

IX. CHECKLISTS

§ 18:152  Checklist—Petition in action involving corporation
§ 18:153  Checklist—Answer in action involving corporation

X. FORMS

§ 18:154 Form—Petition in cause of action against issuer for
violation of § 11 of Federal Securities Act (15
U.S.C.A. § 77k)

CHAPTER 19. CONTRACT RIGHTS AND
LIABILITIES

I. INTRODUCTION TO CONTRACT RIGHTS AND
LIABILITIES

§19:1 Definitions of commonly used contract terms

§ 19:2 —“Adhesion contract”
§19:3 —“Agreement”

§19:4 —“Bargaining power”
§19:5 —“Bona fide purchaser”

§ 19:6 —“Conditional contract”
§19:7 —“Contractual obligations”
§19:8 —“Executory contract”

§ 19:9 —“May”

§19:10 —“Nonapproval”

§ 19:11 —“Option”

§19:12 —“Successor”

§ 19:13 —“Tort obligations”

§ 19:14 —“Unilateral contract”

§ 19:15 Parties to contract have no general duty of good faith
and fair dealing

§19:16 —Contract may expressly impose duty of good faith

§19:17 — —Effect of “good faith effort” and “best effort”
clauses

§ 19:18 —Special relationships may give rise to common law
duty

§19:19 — —Special relationship based on trust between
parties
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§ 19:20 — —Special relationship based on disparity in
bargaining power

§ 19:21 Presumptions regarding knowledge of parties and
legality of contracts

§ 19:22 —Exception for fraudulent transactions

§ 19:23 Law in effect at time of contracting determines rights
of parties

§ 19:24 Law follows policy of protecting parties’ justified
expectations

II. OFFER, ACCEPTANCE, CONSIDERATION, AND
FORMATION OF CONTRACTS

§ 19:25 Essential elements for formation of oral or written

contracts
§19:26 —Elements of binding or valid contracts
§ 19:27 — —Effect on validity when contract terms left open
§ 19:28 —Formation of contracts to lend money

§ 19:29 Effect of inclusion of condition precedent to formation
of contract

§ 19:30 General rules for formation of valid written contracts

§ 19:31 —Requirements for signing of written contracts

§ 19:32  Duty of parties to read written contract before
signing

§ 19:33 —Parties are charged with knowledge of contents of
contracts

§ 19:34 General rules for formation of valid oral contracts
§ 19:35 —Proof of oral contracts
§ 19:36 —Examples of oral contracts

§ 19:37 Determination of existence of valid contract is
question of law

§ 19:38 —Determination of existence of oral contract
§ 19:39 What constitutes offer or promise in formation of
contracts

§19:40 —What constitutes illusory promise

§19:41 —Effect of bid by contractor

§ 19:42 —Definition of “time demand offer”

§ 19:43 What constitutes acceptance in formation of contracts
§ 19:44 —Requirement that acceptance be identical with offer
§ 19:45 —Effect of modified acceptance or counteroffer
§19:46 —Acceptance of offer in option agreement

§ 19:47 —Acceptance of contracts by mail

§ 19:48 Requirement for mutual assent in formation of
contracts

§ 19:49 —Determination of mutual assent
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§ 19:50

§ 19:51
§ 19:52
§ 19:53
§ 19:54
§ 19:55
§ 19:56
§ 19:57
§ 19:58

III

§ 19:59
§ 19:60
§ 19:61
§ 19:62
§ 19:63

§ 19:64
§ 19:65
§ 19:66
§19:67
§19:68
§19:69
§19:70
§19:71
§19:72
§19:73
§ 19:74
§19:75
§19:76
§19:77
§19:78
§19:79
§19:80
§19:81
§ 19:82
§ 19:83
§19:84

Consideration and mutuality of obligation in
formation of contracts

—What constitutes mutuality of obligation

— —Mutuality of remedy distinguished

What constitutes consideration for contracts

—Definition of “consideration”

—Presumption of consideration for written contract

—Determination of adequacy of consideration

—PFailure or lack of consideration

—Consideration for an option contract

MODIFICATION, MERGER, NOVATION,
RATIFICATION, AND REFORMATION OF
CONTRACTS

What constitutes modification of contracts

—Oral modification of written contracts

—Amendment of contracts

—Modification of contract price

—Implied modification of contract to provide for
interest

—Extension of contract by agreement of parties

—Proof of modification of contract

Application of merger doctrine to multiple contracts

—Determination of merger

—Requirement that agreements involve same parties

What constitutes novation of contracts

—Elements of novation

—Writing and release not necessary for novation

—Novation resulting from accord and satisfaction

—Pleading and proof of novation

—Examples of novation

What constitutes ratification of contracts

—Conduct constituting ratification

—Determination of ratification

—Ratification of illegal or void contracts

—Ratification of contracts induced by fraud

What constitutes reformation of contracts

—Elements of reformation

—Reformation when mistake is not mutual

—Pleading and proof of reformation

—Examples of reformation of contracts

IV. ASSIGNMENT, RESCISSION, AND
TERMINATION OF CONTRACTS

§ 19:85

Assignment of rights and liabilities under contracts
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§ 19:86 —Restriction on assignment of certain contract rights

§ 19:87 —Effect of assignment on liability of assignor

§ 19:88 —Effect of assignment on liability of assignee

§ 19:89 —Right of assignee to enforce contract against obligor

§ 19:90 Rescission of contracts

§19:91 —Measure of damages for rescission

§19:92 —Determination of right to rescission

§ 19:93 — —Rescission on ground of fraud

§19:94 — —Rescission on ground of mistake

§19:95 —Waiver of right to rescission

§ 19:96 Termination of contracts by parties to contract

V. CONSTRUCTION AND INTERPRETATION OF

CONTRACTS

§ 19:97 Construction of contract is matter of law for trial
court

§ 19:98 —Right of parties to choose and rely on contract
terms

§ 19:99 —Restriction on authority of court to rewrite
contract provisions

§ 19:100 Construction of multiple writings pertaining to
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common law

Statutory criteria for enforcement of covenants not
to compete

Determining whether to enforce covenant not to
compete

—Common calling as factor in enforcement
determination

Requirement that covenant be ancillary to
enforceable agreement

—Covenants ancillary to enforceable employment
agreements

— —Examples of enforceable employment
agreements
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§ 30:121 —Covenants ancillary to at-will employment
agreements

§ 30:122 —Examples of unenforceable at-will employment
agreements

§ 30:123 Requirement that limitations specified in covenant
be reasonable

§ 30:124 —Examples of covenants with reasonable
limitations

§ 30:125 —Examples of covenants with unreasonable
limitations

§ 30:126 Requirement that restraints specified in covenant be
necessary

§ 30:127 —Protection of special training or knowledge by
covenant not to compete

§ 30:128 —Protection of customer information by covenant
not to compete
§ 30:129 —Examples of unnecessary restraints in covenant

not to compete
§ 30:130 Enforcement of covenants not to compete against
licensed physicians

§ 30:131 —Examples of covenants against licensed physicians
§ 30:132  Effect of invalid covenant on remaining provisions of
agreement

§ 30:133 Remedies in actions to actions to enforce covenants
not to compete

§ 30:134 Reformation of unreasonable covenant not to
compete

§ 30:135 —Examples discussing reformation of covenants

§ 30:136  Award of costs to promisor in action to enforce
covenant not to compete

§ 30:137 —Award of attorney’s fees under Declaratory
Judgments Act

§ 30:138 Burden of proof in actions to enforce covenants not
to compete

§ 30:139 Excuse of performance of covenant not to compete

§ 30:140 Injunctive relief for breach of covenant not to
compete

§ 30:141 —Determining right to injunctive relief for breach of
covenant

VIII. REGULATION OF TRADEMARKS

§ 30:142 Introduction to trademark regulation under Chapter
16

§ 30:143 Powers of Secretary of State over registration of
marks

§ 30:144 —Review of decision of Secretary of State refusing
to register mark
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§ 30:145

§ 30:146
§ 30:147
§ 30:148
§ 30:149
§ 30:150
§ 30:151
§ 30:152

§ 30:153
§ 30:154
§ 30:155

§ 30:156
§ 30:157

§ 30:158
§ 30:159
§ 30:160

§ 30:161
§ 30:162
§ 30:163

§ 30:164
§ 30:165
§ 30:166

§ 30:167

§ 30:168
§ 30:169
§ 30:170
§30:171
§30:172

§30:173

§ 30:174
§ 30:175
§ 30:176
§ 30:177

Definitions of terms for trademark regulation under
Chapter 16

—Applicant

—Mark

—Registrant

—Service mark

—Trade name

—Trademark

What constitutes use of mark in connection with
goods or services

What constitutes registrable mark under Chapter 16

—Trade names are not registrable

Registration of mark is constructive notice of
ownership of mark

—Effect of registration of mark on common law
rights

—Registration of mark as prima facie evidence of
rights

Procedure for registration of mark under Chapter 16

—Contents of application for registration of mark

—~Classes of goods and services in application for
registration of mark

— —Classes of goods

— —Classes of services

—Examination of application for registration of
mark

—Amendment to application for registration of mark

—Disclaimer of unregistrable component of mark

—Effect of concurrent applications for same or
similar mark

—Denial and refusal of registration by Secretary of
State

—Registration of mark by Secretary of State

Term of registration of mark under Chapter 16
—Notice of expiration of registration of mark
—Renewal of registration and reregistration of mark

Cancellation of registration of mark under Chapter
16

Assignment of mark and its registration under
Chapter 16

—Recordation of assignment with Secretary of State

—Effect of assignment on purchaser without notice

Transfer of mark or change of registrant’s name

Recordation of other instruments relating to
ownership of marks
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§ 30:178 Maintenance of public record of registered marks
§ 30:179  Prohibition on procuring application or registration

by fraud

§ 30:180 —Action by person injured by fraudulent
procurement

§ 30:181 Criminal penalty for falsification of registration
documents

§ 30:182  Suit to cancel registration of mark under Chapter 16
§ 30:183  Protection of Olympic symbols

IX. ENFORCEMENT OF TRADEMARK RIGHTS

§ 30:184 What constitutes infringement of mark registered
under Chapter 16

§ 30:185 —What constitutes consumer confusion for
trademark infringement

§ 30:186 —Exception for media to liability for trademark
infringement

§ 30:187 —Examples not finding trademark infringement

§ 30:188 What constitutes trade dress infringement

§ 30:189  Action for damages by registrant for infringement of
registered mark

§ 30:190 Injunction for injury to business reputation, trade
name, or mark

§ 30:191 —What constitutes blurring and tarnishment of
trademark

§ 30:192 Action for unfair competition based on unauthorized
use of trademark

§ 30:193 —Examples discussing liability for unfair
competition

§ 30:194 Application of first sale doctrine to trademark
claims

§ 30:195 —Examples applying first sale doctrine to
trademark claims

§ 30:196 Unfair competition under Federal Trade Commission
Act

X. TRADE SECRETS

§ 30:197 Introduction to trade secrets

§ 30:198 Definition of trade secret

§ 30:199 —Examples finding trade secrets

§ 30:200 —Examples not finding trade secrets

§ 30:201 Trade secrets distinguished from patentable
processes or devices

§ 30:202 Duty of employee to refrain from disclosing
employer’s trade secrets
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§ 30:203 Nondisclosure covenants expressly prohibit
disclosure of trade secrets

§ 30:204 —Examples of nondisclosure covenants
§ 30:205 Misappropriation of trade secrets based on breach of
confidence

§ 30:206 —Claim for disclosure of trade secrets by employee
§ 30:207 Injunctive relief for improper use or disclosure of
trade secrets

§ 30:208 —Factors in granting injunctive relief for trade
secrets
§ 30:209 —Examples of injunction to prevent disclosure of

trade secrets

§ 30:210 Criminal offense and penalty for theft of trade
secrets

§ 30:211 —Definitions for offense of theft of trade secrets

§ 30:212 Statute of limitations for misappropriation of trade

secrets

§ 30:213 Rule 507 privilege to protect trade secrets from
disclosure

§ 30:214 —Elements of right to trade secret protection under
rule 507

§ 30:215 —Determining right to trade secret protection under
rule 507

§ 30:216 —Procedure for party requesting disclosure of trade
secrets

§ 30:217 —Determining whether to disclose trade secrets
under rule 507

§ 30:218 —Examples protecting trade secrets from disclosure

XI. CHECKLISTS

§ 30:219  Checklist—Petition in action seeking injunctive and
legal relief for infringement of trademark
registered in Texas

§ 30:220 Checklist—Answer in action alleging unfair
competition

XII. FORMS

§ 30:221 Form—Petition in cause of action for illegal
contract, combination, or conspiracy

§ 30:222 Form—Petition in cause of action for illegal tying
arrangement

§ 30:223 Form—Petition in cause of action for monopolization

§ 30:224 Form—Petition in cause of action for attempted
monopolization

§ 30:225 Form—Petition in cause of action for breach of
covenant not to compete
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§ 30:226 Form—Petition in cause of action for
misappropriation of trade secrets

CHAPTER 31. TORTIOUS INTERFERENCE
WITH COMMERCIAL RELATIONS

I. INTRODUCTION TO TORTIOUS
INTERFERENCE

§ 31:1 What constitutes tortious interference with
contractual relations

§ 31:2 Parties cannot tortiously interfere with own contracts

§ 31:3  —Interference by parent corporation with contract of
subsidiary

§31:4 —Interference by corporate director or officer with
corporate contracts

§ 31:5 —Interference by corporate director or officer with

corporate relations—Examples analyzing
interference by corporate director or officer
§ 31:6 Elements of tortious interference with contractual

relations
§ 31:7 —Requirement for valid, existing contract
§ 31:8 — —Contracts terminable at will are sufficient
§ 319 — —Examples finding alleged contracts sufficient
§ 31:10 — —Examples finding alleged contracts insufficient
§ 31:11 —Requirement of willful and intentional interference
§ 31:12 — —Examples finding interference sufficient
§ 31:13 — —Examples finding interference insufficient
§ 31:14 —Requirement that interference be by third party
§ 31:15 — —Examples analyzing third party requirement
§ 31:16 —Requirement that interference proximately cause
plaintiff’s injury
§ 31:17 — —Examples analyzing causation of injuries

§ 31:18 What constitutes tortious interference with
commercial relations

§ 31:19 —Party cannot interfere with own commercial
relations

§ 31:20 Elements of tortious interference with commercial
relations

§ 31:21 —Requirement for reasonable probability of
prospective contract

§ 31:22 — —Examples finding reasonable probability of
prospective contract
§ 31:23 — —Examples not finding reasonable probability of

prospective contract
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§ 31:24

§ 31:25
§ 31:26

—Requirement that interference be intentional and
malicious
— —Requirement of legal malice

— —Examples not finding intentional and malicious
interference

II. LIABILITY AND DEFENSES FOR TORTIOUS

INTERFERENCE

§ 31:27 Liability for tortious interference is only against third
parties

§ 31:28 Liability of agent for tortious interference with
principal’s relations

§ 31:29 —Examples exonerating agent for tortious
interference

§ 31:30 Liability of parent corporation for tortious
interference with subsidiary

§ 31:31 —Examples not finding parent liable for interference
with subsidiary

§ 31:32  Liability of corporate director or officer for tortious
interference

§ 31:33 —Considering corporation’s evaluation of agent’s
actions

§ 31:34 —Examples not finding corporate director or officer
liable

§ 31:35  Void contract is defense to tortious interference with
contract

§ 31:36 —Examples of void contracts barring tortious
interference claims

§ 31:37 Affirmative defenses of excuse, justification, or
privilege

§ 31:38 —Grounds for assertion of excuse, justification, or
privilege defenses

§ 31:39 — —Protection of defendant’s own financial interest

§ 31:40 —Examples finding excuse, justification, or privilege
defenses

§ 31:41 —Examples not finding excuse, justification, or
privilege defenses

§ 31:42 Judicial communication privilege is defense to
tortious interference

§ 31:43 —Lis pendens procedure is defense to tortious
interference claim

§ 31:44 —Examples of judicial communication privilege

§ 31:45 Governmental immunity from suits for tortious

interference
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§ 31:46 —Examples of governmental immunity from liability
IIT ACTIONS AND DAMAGES FOR TORTIOUS
INTERFERENCE

§ 31:47 Statute of limitations in cause of action for tortious
interference

§ 31:48 —Examples applying two-year statute of limitations

§ 31:49 — —Pleading tortious interference actions

§ 31:50 — — —Examples of sufficient pleadings

§ 31:51  Proof of cause of action for tortious interference with
contract

§ 31:52 —Proof of willful and intentional act of interference

§ 31:53 —Proof when defendant is corporate director or
officer

§ 31:54  Proof of tortious interference with commercial
relations

§ 31:55 —Proof of probability of future contract
§ 31:56 Pleading affirmative defenses to tortious interference

claims

§ 31:57 Proof of affirmative defenses to tortious interference
claims

§ 31:58 —Proof of excuse, justification, or privilege

§ 31:59 —When defendant must show good faith conduct

§ 31:60 Determining existence of excuse, justification, or
privilege

§ 31:61 Measure of damages for tortious interference claims

§ 31:62 —Evidence of plaintiff's actual damages

§ 31:63 —Evidence of plaintiff’s lost profits

§ 31:64 — —Examples of lost profits

§ 31:65 —Auvailability of additional damages for tortious
interference

§ 31:66  Availability of exemplary damages for tortious
interference

§ 31:67 —Definition of actual malice

§ 31:68 —Examples of claims for exemplary damages for

tortious interference

IV. CHECKLISTS

§ 31:69 Checklist—Petition in action involving tortious
interference with contract

§ 31:70  Checklist—Answer in action involving tortious
interference with contract

V. FORMS

§ 31:71 Form—Petition in cause of action for tortious
interference with contract
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§ 31:72 Form—Petition in cause of action for tortious
interference with prospective commercial relations

CHAPTER 32. REGULATION OF TRADE
PRACTICES

I. INTRODUCTION TO REGULATION OF TRADE
PRACTICES

§ 32:1 Regulation of trade practices under Business and
Commerce Code

§ 32:2 —Regulation of trade practices under other state law

§ 32:3 Regulation of trade practices under federal law

II. REGULATION OF BUSINESS OPPORTUNITIES

§32:4 Purpose and construction of Business Opportunity

Act

§ 32:5 —Rulemaking authority of Secretary of State under
Act

§ 32:6 —Waiver of provisions of Act is unenforceable

§ 32:7 —Effect of assignment of business opportunity
contract

§ 32:8 Record keeping requirements of Business
Opportunity Act

§ 32:9 Definitions of terms used in Business Opportunity
Act

§ 32:10 —“Business opportunity”

§ 32:11 —“Business opportunity contract”

§32:12 —“Buy-back”

§32:13 —“Designee”

§ 32:14 —“Equipment”

§ 32:15 —“Initial consideration”
§32:16 —“Marketing program”
§ 32:17 —“Product”

§ 32:18 —“Purchaser”

§ 32:19 —“Secured investment”
§ 32:20 —“Seller”
§ 32:21 —“Services”

§ 32:22 —“Supplies”

§ 32:23 Transactions not constituting “business opportunity”
under Act

§ 32:24 —Burden of proof on exemption from Business
Opportunity Act

§ 32:25 Practices prohibited by Business Opportunity Act

§ 32:26 —Violation of Act constitutes deceptive trade practice
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§ 32:27 Registration of business opportunity with Secretary of
State

§ 32:28 —Filing of copy of bond or notification of account
with Secretary

§ 32:29 —Review of disclosure statement and suit by
Attorney General

§ 32:30 Requirements for bond, trust account, or letter of
credit

§ 32:31 —Action on bond, trust account, or irrevocable letter
of credit

§ 32:32 Requirement for providing disclosure statement of
business opportunity

§ 32:33 —Use of disclosure document from other regulatory

agency

§ 32:34 Contents of disclosure statement for business
opportunity

§ 32:35 —Names and addresses of seller and affiliates

§ 32:36 —Periods during which seller has sold business
opportunities

§ 32:37 —Description of services

§ 32:38 —Financial statement of seller

§ 32:39 —Description of training promised by seller

§ 32:40 —Description of bond or trust account of seller

§ 32:41 —Date for delivery of product, equipment, or supplies

§ 32:42 —Representation of potential sales or earnings

§ 32:43 —History of legal actions involving seller and
affiliates

§ 32:44 —Bankruptcy history of seller and affiliates
§ 32:45 —Copy of sample business opportunity contract

§ 32:46 —Requirement for updates of disclosure statement
information

§ 32:47 Formal requirements for business opportunity
contracts

§ 32:48 —Delivery of copies of documents to purchaser

§ 32:49  Voluntary termination of business opportunity
registration

§ 32:50 Involuntary termination of business opportunity
registration

III. REGULATION OF COMMERCIAL USE OF
TEXAS STATE SEAL

§ 32:51 Prohibition on unlicensed commercial use of Texas
state seal

§ 32:52  Definition of “state seal” and “representation of the
state seal”
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§ 32:5683 —“Commercial purpose”

§ 32:54 —“Official use”

§ 32:565 —“State function”

§ 32:56 License for commercial use of representation of state
seal

§ 32:57 Criminal penalties for unlicensed commercial use of
state seal

IV. REGULATION OF COMMISSIONS FOR

WHOLESALE AGENTS

§ 32:58 Payment of commissions for sales representatives
taking wholesale orders
§ 32:59 Definitions of terms for Subchapter G of Chapter 35

§ 32:60 Requirements for written contract with sales
representative

§ 32:61 —Payment of sales representative in absence of
written contract

§ 32:62 Personal jurisdiction and venue of actions for
damages

§ 32:63 Damages for nonpayment of commissions for sales
representatives

V. REGULATION OF CONTAINERS BEARING
PROPRIETARY MARKS

§ 32:64 Introduction to regulation of containers bearing
proprietary marks

§ 32:65 Definition of “container”

§ 32:66 —Definition of “dairy container”

§ 32:67 —Definition of “proprietary mark”

§ 32:68 Prohibition on misuse of reusable container bearing
proprietary mark

§ 32:69 —Evidence of misuse or ownership of reusable
container
§ 32:70 —Criminal penalty for misuse of reusable container

§ 32:71 Prohibition on misuse of dairy container bearing
proprietary mark
§ 32:72  Prohibition on possession and use of certain marked

containers

§ 32:73 —Prohibition on possession and use of laundry and
shopping carts

§ 32:74 —Definitions for possession and use of carts and
containers

§ 32:75 —Criminal penalty for possession and use of carts

and containers
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VI. REGULATION OF CONTESTS AND GIFT
GIVEAWAYS

§ 32:76 Regulation of sales presentations under Contest and
Gift Giveaway Act

§ 32:77  —Exemption for commercial sales presentations

§ 32:78 Definitions for Contest and Gift Giveaway Act

§ 32:79 —“Contest”

§ 32:80 —“Contest period”

§ 32:81 —“Drawing”

§ 32:82 —“Entry form”

§ 32:83 —“Gift”

§ 32:84 —“Major prize”

§ 32:85 —“Matched contest”
§ 32:86 —“Minor prize”

§ 32:87 —“Odds of winning”
§ 32:88 —“Offeror”

§ 32:89 —“Person”

§ 32:90 —“Prize”

§ 32:91 —“Sales presentation”
§ 32:92 —“Winning number”

§ 32:93 Manner of determining retail value of gift or prize

§ 32:94 Requirement for provision by offeror of promised
gifts and prizes

§ 32:95 —Rainchecks and payments for promised gifts or
prizes
§ 32:96 —Certificates for airfare, lodging, recreational

activities, or trips
§ 32:97 Disclosure requirement for refundable deposits

§ 32:98 Regulation of advertised gift offers under Contest
and Gift Giveaway Act

§ 32:99 —Consideration, charge, or expense for gift must be
disclosed

§ 32:100 —Required purchase of good or service must be
disclosed

§ 32:101 —Required attendance at sales presentation must

be disclosed
§ 32:102 —Acts prohibited in conjunction with advertised gift
offers

§ 32:103 Regulation of advertised matched contests and
drawings under Act

§ 32:104 —Limitation on requirement for payment of
consideration
§ 32:105 —Restriction on requirement for purchase of

unrelated good or service
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§ 32:106 —Limitation on required attendance at sales
presentation

§ 32:107 —Prize and duration requirements for matched
contests and drawings

§ 32:108 — —Additional disclosure requirements for matched
contests

§ 32:109 — —Additional disclosure requirements for
drawings

§ 32:110 —Acts prohibited in advertised matched contests
under Act

§ 32:111  —Acts prohibited in advertised drawings under Act

§ 32:112 Requirements for maintenance of records of contests
and drawings

§ 32:113 —Maintenance of records for advertised general
contests

§ 32:114 —Maintenance of records for advertised drawings

§ 32:115 —Requirement for disclosure of contest records on
request

§ 32:116 —Records must be made available to Attorney
General

§ 32:117 Criminal penalties for violation of Contest and Gift
Giveaway Act

§ 32:118 Violation of Act is deceptive trade practice

VII. REGULATION OF GOING OUT OF BUSINESS

SALES

§ 32:119  Introduction to regulation of going out of business
sales

§ 32:120 —Exemptions from application of going out of
business provisions

§ 32:121 Definition of “going out of business sale”

§ 32:122 Obtaining permit from county clerk for going out of
business sale

§ 32:123 —Issuance and posting of permit for going out of
business sale

§ 32:124 Requirements for original inventory of going out of
business sale

§ 32:125 —Requirements for periodic sale inventories

§ 32:126 —Requirements for final inventory

§ 32:127 Prohibitions on deceptive advertising of going out of
business sales

§ 32:128 —Criminal penalty for misrepresentation of
business ownership

§ 32:129  Acts prohibited by going out of business provisions

§ 32:130 —Injunction against violation of going out of

business provisions
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§ 32:131 Criminal penalty for violation of going out of
business provisions

VIII. REGULATION OF SALES OF AMERICAN
INDIAN ARTICLES

§ 32:132 Introduction to regulation of sales of American
Indian articles

§ 32:133 Definitions for sales of American Indian articles
§ 32:134 —“American Indian” or “Indian”

§ 32:135 —“Authentic Indian arts and crafts”

§ 32:136 —“Findings”

§ 32:137 —“Indian handcrafted”

§ 32:138 —“Made by machine”

§ 32:139 —“Nonauthentic Indian arts and crafts”
§32:140 —“Turquoise”

§32:141 — —“Natural turquoise”

§32:142 — —“Simulated turquoise”

§ 32:143 — —“Stabilized turquoise”

§32:144 — —“Treated turquoise”

§ 32:145 Duty of sellers to ask suppliers about nature of
Indian articles

§ 32:146  Acts prohibited by provisions regulating sales of
Indian articles

§ 32:147 Criminal penalty for violation of provisions
regulating Indian articles

IX. REGULATION OF SALES OF KOSHER FOODS

§ 32:148 Introduction to regulation of sales of kosher foods
§ 32:149  Definitions for regulation of sales of kosher foods
§ 32:150 —“Kosher food”

§ 32:151 —“Label”

§ 32:152 —“Person”

§ 32:153 —“Restaurant”

§ 32:154 —“Retail store”

§ 32:155 —“Sell”

§ 32:156  Requirements for labeling kosher meats in retail
stores

§ 32:157 Prohibition on misrepresentations by sellers of
kosher foods

§ 32:1568  Civil remedy for violation of regulations for sales of
kosher foods

§ 32:159  Criminal penalty for violation of regulations for
sales of kosher foods
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X. REGULATION OF SALES OF SECONDHAND
BUSINESS MACHINES

§ 32:160
§ 32:161
§ 32:162
§ 32:163
§ 32:164
§ 32:165
§ 32:166
§ 32:167

§ 32:168
§ 32:169

§ 32:170
§ 32:171
§32:172
§ 32:173
§ 32:174

§ 32:175

Introduction to sales of secondhand business
machines under Chapter 1805

—Effect of Chapter 1805 on other laws and
ordinances

Definitions of “business machine” and “secondhand
dealer”

Chapter 1805 of applies only to secondhand business
machines

—Exceptions to application of Chapter 1805 to
business machines

Limitations on application of Chapter 1805 to
secondhand dealers

List by owner of business machines offered for sale
or exchange

Report by secondhand dealer of each business
machine acquisition

—Form of report of business machine acquisition

—Submission of report to law enforcement
authorities

—Retention of business machine for 10 days after
report

Requirements for purchase of business machine
from minor

Effect of tampering with serial number of business
machine

—Report that serial number has been tampered
with

Registration statement for temporary location of
secondhand dealer

Criminal penalties for violations of Chapter 1805 of
Occupations Code

XI. REGULATION OF SALES OF SECONDHAND

WATCHES
§ 32:176  Definition of “secondhand watch”
§ 32:177 —Exceptions from definition of “secondhand watch”
§ 32:178 Requirements for advertising secondhand watches

§ 32:179
§ 32:180
§ 32:181

for sale or exchange
Requirements for labeling of secondhand watches
Requirements for invoices for secondhand watches

Criminal penalty for violation of secondhand watch
provisions
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XII. REGULATION OF HOME SOLICITATIONS

§ 32:182 Regulation of solicitations away from merchant’s
place of business

§ 32:183 Definitions for solicitations away from merchant’s
place of business

§ 32:184 —“Consumer”

§ 32:185 —“Consumer transaction”
§ 32:186 —“Merchant”
§ 32:187 —“Merchant’s place of business”

§ 32:188 Application of Chapter 39 to consumer transactions

§ 32:189 —Exceptions to application of Chapter 39 to
consumer transactions

§ 32:190 Right of consumers to cancel transactions under

Chapter 39

§ 32:191 —Duty of consumer to return goods or title after
cancellation

§ 32:192 —No compensation for services of merchant on
cancellation

§ 32:193 Documentary notice requirements for consumer
transactions

§ 32:194 —Formal requirements for document provided to
consumer

§ 32:195 — —Requirement for completed notice of
cancellation form

§ 32:196 —Modified notice requirements for certain consumer
transactions

§ 32:197 Right of consumer to retain goods or title under
Chapter 39

§ 32:198  Acts of merchants prohibited by Chapter 39

§ 32:199  Actions by consumers for damages under Chapter 39
§ 32:200 —Violation of Chapter 39 is deceptive trade practice
§ 32:201 Restraining orders by Attorney General under

Chapter 39

XIII. REGULATION OF TELEPHONE

SOLICITATIONS

§ 32:202 Regulation of telephonic and facsimile sales
communications

§ 32:203 —Restrictions on unsolicited facsimile transmissions

§ 32:204 —Criminal investigations and penalties for
violations

§ 32:205 —Actions by consumers for injunctions and damages

§ 32:206 Regulation of telephone solicitations under Chapter
37
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§ 32:207

§ 32:208
§ 32:209
§ 32:210
§ 32:211
§ 32:212
§ 32:213

§ 32:214

§ 32:215
§ 32:216

§ 32:217
§ 32:218
§ 32:219

§ 32:220
§ 32:221
§ 32:222
§ 32:223
§ 32:224
§ 32:225
§ 32:226
§ 32:227

§ 32:228
§ 32:229
§ 32:230

§ 32:231
§ 32:232
§ 32:233

§ 32:234
§ 32:235
§ 32:236
§ 32:237
§ 32:238
§ 32:239

—Definitions for Chapter 37 regulation of telephone
solicitations

— —“Automated dialing announcing device”

— —“Consumer”

— —“Consumer good or service”

— —“Consumer telephone call”

— —“Telephone solicitor”

—Requirements for consumer telephone calls under
Chapter 37

— —Exemption from requirements for consumer
telephone calls

—Restrictions on charges to consumer credit account

—Enforcement by Attorney General of Chapter 37
regulations

— —Restitution, civil penalties, and damages under
Chapter 37

Regulation of telephone solicitations under Chapter
38

—Definitions for Chapter 38 regulation of telephone
solicitations

— —“Ttem”

— —“Owner”

— —“Purchaser”

— —“Salesperson”

— —“Seller”

— —“Supervised financial institution”

— —“Telephone solicitation”

—Exemptions from Chapter 38 regulation of
telephone solicitations

— —Exemption for certain persons regulated by
other law

— —Exemption for media, subscription services, and
certain catalogs

—Exemption for nonprofit and educational
organizations

— —Exemption for certain commercial sales

— —Exemption for solicitations for sales of food

—Exemption for solicitations of current or former
customers

— —Exemption for certain promotions

— —Exemption for certain solicitation services

— —Exemption for certain isolated solicitations

—Required registration of telephone solicitors

— —Security for registration of telephone solicitors

— —Appointment of Secretary of State as agent for
service
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§ 32:240 — —Issuance of certificate of registration

§ 32:241 — —Requirements for updates of registration
information

§ 32:242 —Formal requirements for registration statements

§ 32:243 — —Disclosure of convictions, judgments, orders,
and bankruptcies

§ 32:244 — —Disclosure of certain sales information

§ 32:245 — —Verification of registration statement

§ 32:246 —Additional information required of telephone
solicitors

§ 32:247 — —Required disclosures to prospective purchasers

§ 32:248 —Criminal penalties for violation of Chapter 38
§ 32:249 —Enforcement by Attorney General of Chapter 38

regulations
§ 32:250 — —Civil penalties for violation of Chapter 38
§ 32:251 —Violation of Chapter 38 is deceptive trade practice
§ 32:252 —Action to recover against surety of telephone
solicitor

§ 32:253 Federal Telephone Consumer Protection Act

§ 32:2564 —Definitions for Telephone Consumer Protection Act

§ 32:255 —Misuse of automated telephone equipment is
unlawful

§ 32:256 — —Consumer action for misuse of automated
telephone equipment

§ 32:257 —Protection of residential telephone subscribers’
privacy rights

§ 32:2568 — —Consumer action for violation of privacy
regulations

§ 32:259 —Technical and procedural standards for telephone
equipment

§ 32:260 — —Prohibition on noncompliance with prescribed
standards

§ 32:261 —Effect of Telephone Consumer Protection Act on
state law

§ 32:262 —Action by state Attorney General for violation of
Act

§ 32:263 — —Federal courts have exclusive jurisdiction of

actions by states

XIV. REGULATION OF TRADE PRACTICES BY
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