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vicarious admission need not be identified by name
§ 8:70 — —Co-conspirator admissions
§ 8:71 — — —Preliminary question for court
§ 8:72 — — —Prima facie evidence required
§ 8:73 — — —Judicial notice exception to normal

requirements of proof
§ 8:74 — — —Tangible, material evidence requirement
§ 8:75 — — —During course of conspiracy requirement
§ 8:76 — —Privy admissions
§ 8:77 — —Who qualifies as a party
§ 8:78 —Depositions
§ 8:79 — —Party requirement
§ 8:80 — — —Effect of Rules of Civil Procedure
§ 8:81 — — —Deposition as admission by party-opponent
§ 8:82 — — —Deposition as former testimony
§ 8:83 —Judicial admissions
§ 8:84 — —Admission must be clear and unequivocal
§ 8:85 — — —Statement not judicial admission where

ambiguous
§ 8:86 — —Statement not judicial admission where not

made during course of judicial proceeding
§ 8:87 — —Judicial admission can be made by party in

testimony
§ 8:88 — —Judicial admission can be made by party’s

lawyer
§ 8:89 — — —In arguments to court
§ 8:90 — — —In stipulations
§ 8:91 — — —In live pleadings
§ 8:92 — — —In briefs
§ 8:93 — —Judicial admission need not be inconsistent with

prior statement
§ 8:94 — —Judicial admission is substitute for evidence
§ 8:95 — —Judicial admission cannot be contradicted
§ 8:96 — —Error to exclude judicial admissions
§ 8:97 — —No conclusive judicial admission where pleading

superseded
§ 8:98 — — —Superseded pleading as party admission
§ 8:99 — — —Fact question
§ 8:100 — —Party judicially estopped
§ 8:101 — —Party not judicially estopped
§ 8:102 —Impeachment
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II. RULE 802—THE RULE AGAINST HEARSAY
§ 8:103 Text of Rule 802: The rule against hearsay
§ 8:104 Description of Rule 802
§ 8:105 Bases of Rule 802
§ 8:106 Not limited to contested hearings
§ 8:107 Hearsay not admissible
§ 8:108 —Admissions of former party are hearsay
§ 8:109 —Expert opinion not hearsay
§ 8:110 Unobjected-to hearsay not denied probative value
§ 8:111 —At trial
§ 8:112 —In summary judgment proceedings
§ 8:113 — —Affidavits
§ 8:114 —At hearings
§ 8:115 —On appeal
§ 8:116 Effect when hearsay improperly admitted
§ 8:117 —Evaluating sufficiency
§ 8:118 Statutory hearsay exceptions related to sexual

assault
§ 8:119 Statutory hearsay exception related to breath tests

III. RULE 803—EXCEPTIONS TO THE RULE
AGAINST HEARSAY—REGARDLESS OF
WHETHER THE DECLARANT IS AVAILABLE
AS A WITNESS

§ 8:120 Text of Rule 803: Exceptions to the rule against
hearsay—Regardless of whether the declarant is
available as a witness

§ 8:121 Description of Rule 803
§ 8:122 Bases of Rule 803
§ 8:123 Construction of Rule
§ 8:124 Present sense impression
§ 8:125 —Theory of Rule 803(1)
§ 8:126 —Time element of present sense impression
§ 8:127 —Declarant’s participation in event described not

required
§ 8:128 —Permissible subject matter of present sense

impression
§ 8:129 Excited utterance
§ 8:130 —Theory of Rule 803(2)
§ 8:131 —Admissibility
§ 8:132 —Time element of excited utterance
§ 8:133 — —Event can be remote in time if declarant is still

in state of excitement
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§ 8:134 — — —Statement admissible if it relates to the
startling event

§ 8:135 —Statements made in response to a question
§ 8:136 —Declarant’s tone and tenor of voice
§ 8:137 —Declarant’s participation in the startling event not

required
§ 8:138 — —Declarant must at least witness exciting event
§ 8:139 —Statements admitted as excited utterances under

Rule 803(2)
§ 8:140 —No excited utterance under Rule 803(2) where no

showing of spontaneity in response to startling
event

§ 8:141 —Statement cannot be mere narrative of past events
§ 8:142 Then-existing mental, emotional, or physical

condition
§ 8:143 —State of mind
§ 8:144 — —Intent
§ 8:145 —Evidence admitted under Rule 803(3)
§ 8:146 —Evidence excluded as not being statement of then-

existing mental, emotional, or physical condition
§ 8:147 Statements for purposes of medical diagnosis or

treatment
§ 8:148 —Statements need not have been made to physician
§ 8:149 —Statements regarding fault not ordinarily

admissible
§ 8:150 —Statements for purpose of medical diagnosis

admitted under Rule 803(4)
§ 8:151 —Letter regarding diagnosis is hearsay
§ 8:152 Recorded recollection
§ 8:153 —Writing containing recorded recollection need not

be admissible for recollection to be admissible
§ 8:154 —Adopted statements
§ 8:155 Records of regularly conducted activity; business

records
§ 8:156 —Authenticating witness need not be custodian
§ 8:157 — —Admissibility compared
§ 8:158 —Personal knowledge requirement liberally

interpreted
§ 8:159 —Personal knowledge requirement strictly

interpreted
§ 8:160 —Diagnoses, medical opinions
§ 8:161 — —Exception
§ 8:162 —Drug test results—More stringent business records

exception in termination of parental rights cases
§ 8:163 —Documents admitted as business records
§ 8:164 — —Account statement
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§ 8:165 — —Computer records
§ 8:166 — — —Need not prove computing equipment

recognized as standard equipment
§ 8:167 — — —Immaterial whether records maintained in

computer or company books
§ 8:168 — —Examples of miscellaneous documents admitted

as business records
§ 8:169 — — —Concrete test core results
§ 8:170 — — —Summer Simpson papers
§ 8:171 — — —Deposit slip, bank statement, ledger tape, and

inheritance check
§ 8:172 — — —Medical bills
§ 8:173 — — —Partnership income tax returns
§ 8:174 — — —Contracts
§ 8:175 —Documents received from another entity
§ 8:176 —Records held not to be business records
§ 8:177 — —Where Rule 803(6) predicate not laid
§ 8:178 — —Records prepared for use at trial
§ 8:179 — —Where evidence not trustworthy
§ 8:180 — — —Trustworthiness depends on regular course of

recording
§ 8:181 — — —Evidence not trustworthy where gaps in chain

of custody
§ 8:182 — —Where record contained notes and reports by

third parties
§ 8:183 — —Must object to lack of 803(6) predicate
§ 8:184 —Diagnosis contained in medical records
§ 8:185 —Self-authentication of business records under Rule

902(10)
§ 8:186 —Self-authentication of business records under Rule

902(5)
§ 8:187 Absence of entry in records kept in accordance with

the provisions of Rule 803(6)
§ 8:188 —Evidence admitted under Rule 803(7)
§ 8:189 —Evidence excluded under Rule 803(7)
§ 8:190 Public records and reports
§ 8:191 —Factors in determining trustworthiness of a report

under former Rule 803(8)(C)
§ 8:192 —No personal knowledge requirement
§ 8:193 —Rule 803(8) does not require regularity
§ 8:194 —Rule 803(8) does not require contemporaneity
§ 8:195 —Law enforcement reports in criminal cases
§ 8:196 —Evidence admitted as public record or report under

Rule 803(8)
§ 8:197 — —Records of the office’s or agency’s own activities
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§ 8:198 — —Police reports need not be sworn
§ 8:199 — —Records of matters observed
§ 8:200 — —Fact findings in investigative reports
§ 8:201 — —Exception for third-party statements
§ 8:202 — —Opinions of foreign court
§ 8:203 — —Letters from other courts
§ 8:204 —Evidence admitted as public records or report

under Rule 803(8)—Opinion from another court
§ 8:205 —Evidence not admitted as public record or report

under Rule 803(8)
§ 8:206 — —Mere filing of proposed testimony does not make

it a public record coming within the exception
§ 8:207 — —Where proffered evidence was not a report
§ 8:208 — —Where report contained ex parte statements,

hearsay conclusions and opinions
§ 8:209 — —Where report lacked reliability
§ 8:210 — —Where report was not authenticated
§ 8:211 — —Factual findings of public agency excluded at

trial de novo
§ 8:212 — —Testimony of expert hired by public agency
§ 8:213 —Improperly excluded public record must be included

in appellate record to preserve error
§ 8:214 Records of vital statistics
§ 8:215 Absence of public record or entry
§ 8:216 —Evidence admitted
§ 8:217 —Evidence excluded
§ 8:218 Records of religious organizations
§ 8:219 Marriage, baptismal, and similar certificates
§ 8:220 Family records
§ 8:221 Records of documents affecting an interest in

property
§ 8:222 —Rule 803(14) includes deeds, leases, and mortgages,

but not affidavits of heirship
§ 8:223 Statements in documents affecting an interest in

property
§ 8:224 —Documents that fall within Rule 803(15) excluded if

not relevant
§ 8:225 —Rule 803(15) includes deeds, leases, and mortgages,

but not affidavits of heirship
§ 8:226 Statements in ancient documents
§ 8:227 —Documents admitted as ancient documents under

Rule 803(16)
§ 8:228 —Documents excluded as not meeting requirements

of ancient documents
§ 8:229 Market reports, commercial publications
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§ 8:230 —Evidence properly admitted under Rule 803(17)
§ 8:231 —Evidence erroneously admitted under Rule 803(17)
§ 8:232 Learned treatises
§ 8:233 —Expert cannot thwart cross-examination refusing to

recognize treatise as authoritative
§ 8:234 — —Contrary authority
§ 8:235 —Treatise can be published after conduct at issue
§ 8:236 —Learned treatise cannot be admitted into evidence
§ 8:237 —Availability of declarant immaterial
§ 8:238 Reputation concerning personal or family history:
§ 8:239 Reputation concerning boundaries or general history
§ 8:240 Reputation as to character
§ 8:241 Judgment of previous conviction
§ 8:242 —Misdemeanors compared
§ 8:243 —Nolo contendere pleas
§ 8:244 —Exclusion of previous conviction
§ 8:245 —Judgment of conviction as offensive collateral

estoppel
§ 8:246 — —Effect
§ 8:247 Judgment as to personal, family, or general history, or

boundaries
§ 8:248 Statement against interest
§ 8:249 —Rationale
§ 8:250 —Time requirement
§ 8:251 — —Statement in police report
§ 8:252 — —Subsequent declaration
§ 8:253 —Offered against declarant
§ 8:254 —Evidence admitted as statement against interest

under Rule 803(24)
§ 8:255 —Statements that tend to subject declarant to civil or

criminal liability qualify as statements against
interest

§ 8:256 —Statements against interest must be relevant
§ 8:257 —Statement against interest must be authenticated
§ 8:258 Declarant must have personal knowledge

IV. RULE 804—EXCEPTIONS TO THE RULE
AGAINST HEARSAY—WHEN THE DECLARANT
IS UNAVAILABLE AS A WITNESS

§ 8:259 Text of Rule 804: Exceptions to the rule against
hearsay—When the declarant is unavailable as a
witness

§ 8:260 Description of Rule 804
§ 8:261 Bases of Rule 804
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§ 8:262 Statements against interest
§ 8:263 Residual hearsay exception
§ 8:264 Construction of Rule
§ 8:265 Definition of unavailability
§ 8:266 —Exemption by court ruling
§ 8:267 —Refusal to testify despite court order
§ 8:268 —Lack of memory
§ 8:269 —Death or illness
§ 8:270 — —Mental illness
§ 8:271 — —Physical incapacity
§ 8:272 —Inability to procure attendance
§ 8:273 — —Beyond jurisdiction of court
§ 8:274 — —Whereabouts unknown
§ 8:275 — — —Diligent search requirement
§ 8:276 — — —Absence due to procurement or wrongdoing
§ 8:277 — — —Unavailability must be proved
§ 8:278 —Even where declarant unavailable, evidence must

fall within a hearsay exception to be admissible
§ 8:279 Hearsay exceptions
§ 8:280 —Former testimony
§ 8:281 — —Depositions from another proceeding
§ 8:282 — —Depositions taken in the same proceeding
§ 8:283 — —Deposition testimony from prior case
§ 8:284 — —Former testimony excluded where witness not

unavailable
§ 8:285 —Dying declarations
§ 8:286 — —Dying declaration must be relevant
§ 8:287 — —Statement can be dying declaration even if

declarant did not die
§ 8:288 — —Whether statement is dying declaration is

preliminary question under Rule 104(a)
§ 8:289 —Statement of personal or family history
§ 8:290 — —Statement of declarant’s personal history
§ 8:291 — —Statement concerning history of another person
§ 8:292 — —Statement of personal or family history

inadmissible absent showing of unavailability of
declarant

§ 8:293 Declarant must have personal knowledge

V. RULE 805—HEARSAY WITHIN HEARSAY
§ 8:294 Text of Rule 805: Hearsay within hearsay
§ 8:295 Description of Rule 805
§ 8:296 Basis of Rule 805
§ 8:297 Construction of Rule 805
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§ 8:298 Hearsay within hearsay admitted where falls within
an exception to hearsay rule

§ 8:299 —Affidavits
§ 8:300 Hearsay within hearsay excluded where it does not

fall within exception to hearsay rule
§ 8:301 Admission of hearsay within hearsay can be

prejudicial error

VI. RULE 806—ATTACKING AND SUPPORTING
THE DECLARANT’S CREDIBILITY

§ 8:302 Text of Rule 806: Attacking and supporting the
declarant’s credibility

§ 8:303 Description of Rule 806
§ 8:304 Basis of Rule 806
§ 8:305 Construction of Rule 806
§ 8:306 Hearsay declarant can be impeached with subsequent

statement
§ 8:307 Hearsay declarant can be impeached with subsequent

statement for purposes of credibility
§ 8:308 Affidavit admissible under Rule 806 for impeachment

not substantive evidence
§ 8:309 Self-Authentication Affidavit Sample Form

CHAPTER 9. AUTHENTICATION AND
IDENTIFICATION

I. RULE 901—AUTHENTICATING OR
IDENTIFYING EVIDENCE

§ 9:1 Text of Rule 901: Authenticating or identifying
evidence

§ 9:2 Description of Rule 901
§ 9:3 Bases of Rule 901
§ 9:4 Rule 901, in general
§ 9:5 —Relationship to relevancy
§ 9:6 —Preliminary question
§ 9:7 — —Proponent’s burden
§ 9:8 — — —Standard
§ 9:9 — —Judicial discretion to authenticate
§ 9:10 Provisions, in general—Preliminary question—

Authentication under any applicable rule sufficient
§ 9:11 — —Effect
§ 9:12 Rule 901, in general—Preliminary question—Effect—

Probative value balancing
§ 9:13 — — —Personal knowledge lacking
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§ 9:14 — — —Produced document
§ 9:15 —Properly authenticated document admitted
§ 9:16 —Unauthenticated evidence excluded
§ 9:17 —Stipulation can waive authentication requirement
§ 9:18 —Rule 901 and Rule 902 do not make otherwise

inadmissible evidence admissible
§ 9:19 —Unauthenticated evidence will not support summary

judgment
§ 9:20 Rule 901(b) illustrates conforming authentication or

identification
§ 9:21 —Testimony of witness with knowledge
§ 9:22 — —Item with unique, distinctive characteristics
§ 9:23 — —Where item not distinctive, chain of custody may

be required
§ 9:24 — —Where continuity of condition at issue
§ 9:25 — — —When testimony of single witness suffices
§ 9:26 — — —When chain of custody required to establish

continuity of condition
§ 9:27 — —Photographs admissible if identified by witness

with knowledge as accurately portraying relevant
facts

§ 9:28 — — —Witness can identify same object photographed
at different location

§ 9:29 — — —Length of time between incident and
photograph may not preclude admission

§ 9:30 — — —Compare photograph excluded where not
identified as accurate depiction

§ 9:31 — — —Dispute regarding accuracy of photograph does
not render photograph inadmissible

§ 9:32 — — —Photographs and the best evidence rule
§ 9:33 — —Video recordings
§ 9:34 — — —Video recording admitted where properly

authenticated
§ 9:35 — — —Videotape excluded where it was not accurate

depiction
§ 9:36 — — —Video recordings without sound
§ 9:37 — —Tape recordings admissible if identified by witness

with knowledge as accurately portraying relevant
facts

§ 9:38 — —Inadmissible deposition cannot authenticate
evidence under Rule 901(b)(1)

§ 9:39 —Nonexpert opinion on handwriting
§ 9:40 — —Methods by which familiarity with handwriting

can be acquired for Rule 901(b)(2)
§ 9:41 — —Nonexpert opinion can authenticate handwriting

under Rule 901(b)(2)
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§ 9:42 —Comparison by trier or expert witness
§ 9:43 — —Differences between Tex. R. Evid. 901(b)(3) and

Fed. R. Evid. 901(b)(3)
§ 9:44 — —Authentication of handwriting by comparison by

trier of fact or by expert with genuine specimens
§ 9:45 —Distinctive characteristics and the like
§ 9:46 — —Evidence authenticated by distinctive

characteristics
§ 9:47 — —Evidence not authenticated by distinctive

characteristics
§ 9:48 — —Circumstantial authentication by special

knowledge; Reply letter doctrine
§ 9:49 —Voice identification
§ 9:50 —Telephone conversations
§ 9:51 — —Not necessary to know number
§ 9:52 —Public records or reports
§ 9:53 — —Rule 901(b)(7) treats only authentication of public

records, not their admissibility
§ 9:54 — —Evidence properly authenticated under Rule

901(b)(7)
§ 9:55 — —Evidence not properly authenticated under Rule

901(b)(7)
§ 9:56 —Ancient documents or data compilation
§ 9:57 — —Document not admitted as ancient document

absent evidence of location in which kept
§ 9:58 — —Presumed authenticity of ancient documents can

be rebutted
§ 9:59 —Evidence describing process of system
§ 9:60 —Authentication or identification methods provided by

statute or rule

II. RULE 902—EVIDENCE THAT IS SELF-
AUTHENTICATING

§ 9:61 Text of Rule 902: Evidence that is self-authenticating
§ 9:62 Description of Rule 902
§ 9:63 Bases of Rule 902
§ 9:64 Construction of Rule 902
§ 9:65 Extrinsic evidence of authenticity is not required

under certain circumstances
§ 9:66 —Domestic public documents under seal
§ 9:67 — —Evidence self-authenticated under Rule 902(1)
§ 9:68 — — —No requirement that stamp be from county

where documents were prepared
§ 9:69 — —Evidence not self-authenticated under Rule

902(1)
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§ 9:70 —Domestic public documents not under seal
§ 9:71 — —Rationale
§ 9:72 — —Passport is self-authenticating
§ 9:73 — —Certified foreign judgment is self-authenticating
§ 9:74 — —Texas Employment Commission Decision not

self-authenticating
§ 9:75 —Foreign public documents
§ 9:76 — —Official who makes final certification need not be

able to verify authority of original attesting officer
§ 9:77 — —Effect of Hague Convention abolishment of

requiring legalization of foreign public documents
§ 9:78 —Certified copies of public records
§ 9:79 — —Records admitted under Rule 902(4)
§ 9:80 — —Records not admitted under Rule 902(4)
§ 9:81 —Official publications
§ 9:82 — —Evidence self-authenticated under Rule 902(5)
§ 9:83 — —Evidence not self-authenticated under Rule

902(5)
§ 9:84 —Newspapers and periodicals
§ 9:85 —Trade inscriptions and the like
§ 9:86 — —Trademarks connect product to manufacturer
§ 9:87 — —Website address insufficient to prove control
§ 9:88 —Acknowledged documents
§ 9:89 — —Authorization to take acknowledgments
§ 9:90 — — —Authorization in Texas law to take

acknowledgments in Texas
§ 9:91 — — —Authorization in Texas law to take

acknowledgments outside Texas but inside the
United States or its territories

§ 9:92 — — —Authorization in Texas law to take
acknowledgments outside the United States

§ 9:93 — — —Authorization in Texas law to take
acknowledgments of members of the armed forces

§ 9:94 — —Proper methods and forms for acknowledgment
§ 9:95 — —Documents not self-authenticated under Rule

902(8)
§ 9:96 —Commercial paper and related documents
§ 9:97 — —Checks
§ 9:98 — —Requires reference to Texas U.C.C.
§ 9:99 —Requirements for self-authenticated business

records under Rule 902(10)
§ 9:100 — —Form of affidavit or declaration
§ 9:101 — —Business records accompanied by a properly

phrased and executed affidavit are treated as
self-authenticating
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§ 9:102 — —Documents not self-authenticated under Rule
902(10)

§ 9:103 — —Substantial compliance requirement
§ 9:104 — —Affiant need not be custodian
§ 9:105 —Presumptions under statutes or other rules
§ 9:106 Self-authenticated documents excluded if not

otherwise admissible
§ 9:107 Documents excluded where not self-authenticating
§ 9:108 Genuineness of documents admitted as self-

authenticating can be attacked

III. RULE 903—SUBSCRIBING WITNESS’S
TESTIMONY

§ 9:109 Rule 903—Subscribing witness’s testimony
§ 9:110 Description of Rule 903
§ 9:111 Basis of Rule 903
§ 9:112 Construction of Rule 903

CHAPTER 10. CONTENTS OF WRITINGS,
RECORDINGS, AND PHOTOGRAPHS

I. RULE 1001—DEFINITIONS THAT APPLY TO
THIS ARTICLE

§ 10:1 Text of Rule 1001: Definitions that apply to this
article

§ 10:2 Description of Rule 1001
§ 10:3 Basis of Rule 1001
§ 10:4 Construction of Rule 1001
§ 10:5 Writings and Recordings
§ 10:6 Photographs and videos
§ 10:7 —Definition of photographs may not apply in

discovery
§ 10:8 —Admissibility of photographs
§ 10:9 —Admissibility of videotapes
§ 10:10 Definition of original
§ 10:11 —Question of authenticity must be raised
§ 10:12 Definition of duplicate
§ 10:13 —Difference between duplicates and copies
§ 10:14 — —Audiotape transcripts compared
§ 10:15 —Original for some purposes may be duplicate for

others

II. RULE 1002—REQUIREMENT OF THE
ORIGINAL

§ 10:16 Text of Rule 1002: Requirement of the original
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§ 10:17 Description of Rule 1002
§ 10:18 Basis of Rule 1002
§ 10:19 Construction of Rule 1002
§ 10:20 Rule 1002 applies only when contents sought to be

proved
§ 10:21 —Best evidence rule excludes testimony to prove

contents of documents—No exclusion of testimony to
prove existence of document

§ 10:22 — —No exclusion testimony about occurrences
reflected in document

§ 10:23 — —Does not apply to testimony that documents do
not contain a matter

§ 10:24 —Photographs and best evidence rule
§ 10:25 — —X-rays and best evidence rule
§ 10:26 Exceptions to Rule 1002
§ 10:27 —Duplicates admissible under Rule 1003 to same

extent as original
§ 10:28 — —Failure to admit duplicate is error absent

question of authenticity
§ 10:29 —Secondary evidence of contents admissible in five

circumstances
§ 10:30 —Original not required to prove contents of public

records
§ 10:31 —Summaries, charts, and calculations
§ 10:32 —Party admission exception to best evidence rule

III. RULE 1003—ADMISSIBILITY OF DUPLICATES
§ 10:33 Text of Rule 1003: Admissibility of duplicates
§ 10:34 Description of Rule 1003
§ 10:35 Basis of Rule 1003
§ 10:36 Construction of Rule 1003
§ 10:37 Duplicates admitted absent authenticity, fairness

challenge
§ 10:38 —Explanation not required
§ 10:39 —Duplicates admitted
§ 10:40 Reasons for requiring original

IV. RULE 1004—ADMISSIBILITY OF OTHER
EVIDENCE OF CONTENT

§ 10:41 Text of Rule 1004: Admissibility of other evidence of
content

§ 10:42 Description of Rule 1004
§ 10:43 Rule 1004(a)
§ 10:44 Rule 1004(b)
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§ 10:45 Rule 1004(c)
§ 10:46 Rule 1004(d)
§ 10:47 Rule 1004(e)
§ 10:48 Construction of Rule 1004
§ 10:49 Originals lost or destroyed
§ 10:50 —How to prove original lost
§ 10:51 —Copies admissible where original lost or destroyed
§ 10:52 —Oral testimony admissible where original lost or

destroyed
§ 10:53 —Intentional destruction excuses production of

original absent bad faith
§ 10:54 Original not obtainable
§ 10:55 Original outside the state
§ 10:56 Original in possession of opponent
§ 10:57 Collateral matters

V. RULE 1005—COPIES OF PUBLIC RECORDS TO
PROVE CONTENT

§ 10:58 Text of Rule 1005: Copies of public records to prove
content

§ 10:59 Description of Rule 1005
§ 10:60 Basis of Rule 1005
§ 10:61 Original not required to prove contents of public

records
§ 10:62 —Photocopy of federal regulations admissible
§ 10:63 —Judge’s notes not official records
§ 10:64 Authentication required
§ 10:65 —Workers’ compensation appeals panel decision
§ 10:66 When secondary evidence permitted

VI. RULE 1006—SUMMARIES TO PROVE
CONTENT

§ 10:67 Text of Rule 1006: Summaries to prove content
§ 10:68 Description of Rule 1006
§ 10:69 Basis of Rule 1006
§ 10:70 Summaries admitted
§ 10:71 —Summaries may not be relevant and thus

inadmissible
§ 10:72 —Summaries from savings and loan documents re

properties
§ 10:73 —Summary schedule in divorce case
§ 10:74 —Summary of business records
§ 10:75 —Expert whose testimony introduces summary need

not have personal knowledge
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§ 10:76 Summaries excluded—Lack of supporting expert
testimony

§ 10:77 —Lack of proper foundation
§ 10:78 Difference between summary and list

VII. RULE 1007—TESTIMONY OR STATEMENT OF
A PARTY TO PROVE CONTENT

§ 10:79 Text of Rule 1007: Testimony or statement of a party
to prove content

§ 10:80 Description of Rule 1007
§ 10:81 Basis of Rule 1007
§ 10:82 Construction of Rule 1007

VIII. RULE 1008—FUNCTIONS OF THE COURT
AND JURY

§ 10:83 Text of Rule 1008: Functions of the court and jury
§ 10:84 Description of Rule 1008
§ 10:85 Basis of Rule 1008
§ 10:86 Construction of Rule 1008
§ 10:87 Admissibility of evidence conditioned on fact is issue

for court under Rule 104
§ 10:88 Three issues for trier of fact
§ 10:89 —Whether asserted writing ever existed
§ 10:90 —Whether another writing, recording or photograph

produced at trial is the original

IX. RULE 1009—TRANSLATING A FOREIGN
LANGUAGE DOCUMENT

§ 10:91 Text of Rule 1009: Translating a foreign language
document

§ 10:92 Description of Rule 1009
§ 10:93 Basis of Rule 1009
§ 10:94 Rule concerns admission, not substance
§ 10:95 Untranslated documents
§ 10:96 Waiver of objection to translation
§ 10:97 Affidavits in foreign languages
§ 10:98 Timing of objection to translation

CHAPTER 11. PAROL EVIDENCE

I. PAROL EVIDENCE RULE
§ 11:1 Description of Parol Evidence Rule
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§ 11:2 Basis of Parol Evidence Rule

II. CONSTRUCTION OF RULE

A. IN GENERAL
§ 11:3 Parol evidence not admissible to interpret or vary

terms of unambiguous written agreement
§ 11:4 —Question of law
§ 11:5 —Releases also subject to parol evidence rule
§ 11:6 —Question of law—Contract construction
§ 11:7 — —Enforcement
§ 11:8 — —Ambiguity defined
§ 11:9 Ambiguity distinguished from silence

B. SOURCES OF PROVING AMBIGUITY
§ 11:10 Dictionaries
§ 11:11 Conflicting judicial decisions
§ 11:12 Patent ambiguity
§ 11:13 Latent ambiguity
§ 11:14 Parties’ intent
§ 11:15 —Prior, contemporaneous agreements
§ 11:16 — —Collateral agreements compared
§ 11:17 — — —Subsequent agreements
§ 11:18 — — —Oral agreements
§ 11:19 —Resort to parties’ interpretation
§ 11:20 — —Cannot create ambiguity
§ 11:21 —Fraud, accident, mistake

C. CONTRACTUAL TERMS
§ 11:22 Missing contract
§ 11:23 Duty
§ 11:24 Consideration
§ 11:25 Custom and usage
§ 11:26 —Reasonably susceptible standard
§ 11:27 — —Expert testimony regarding definition of

industry term
§ 11:28 Parties
§ 11:29 Incorporation by reference

D. PROOF THAT SALE OCCURRED

§ 11:30 Parol evidence inadmissible; contract dispositive
§ 11:31 Condition precedent
§ 11:32 Statute of frauds compared
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§ 11:33 Parol evidence is not admissible to satisfy the statute
of frauds

§ 11:34 Statute of frauds compared—Subject to the statute of
frauds

§ 11:35 —Question of law
§ 11:36 —Land description and parol evidence
§ 11:37 Parol evidence of condition subsequent not admissible

re unambiguous written agreement

E. EXCLUSION OF PAROL EVIDENCE IN
INTERPRETING SPECIFIC DOCUMENTS

§ 11:38 Agreements to sell real property
§ 11:39 —Parol evidence may not supply essential terms
§ 11:40 Deeds
§ 11:41 —Intent
§ 11:42 —Exception for latent ambiguity in deed
§ 11:43 Leases
§ 11:44 Oil and gas agreements
§ 11:45 Restrictive covenants
§ 11:46 Guaranty agreements
§ 11:47 —Affidavits
§ 11:48 Promissory notes/negotiable instruments
§ 11:49 —Fraudulent inducement of promissory note absent

showing of trickery, artifice, or device
§ 11:50 Survivorship account
§ 11:51 —Intent
§ 11:52 Wills
§ 11:53 Trust agreement
§ 11:54 Divorce agreement
§ 11:55 Attorney-client agreements
§ 11:56 Insurance contracts; intent
§ 11:57 —Ambiguity in exclusion
§ 11:58 Insurance contracts; consent to sue
§ 11:59 —Unambiguous contractual terms
§ 11:60 Merger doctrine operates in same way as parol

evidence rule

F. PAROL EVIDENCE ADMISSIBLE IN CERTAIN
CIRCUMSTANCES

§ 11:61 Admissible as exception to parol evidence rule
§ 11:62 Admissible where agreement ambiguous
§ 11:63 —Parol evidence admissible to interpret ambiguous

term
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§ 11:64 —Admissible to clarify contract without varying
terms

§ 11:65 —Admissible to complete contract exhibit where page
is missing

§ 11:66 —Admissible to apply contract to its subject matter
§ 11:67 —Admissible to show capacity in which contract

signed
§ 11:68 Admissible to show intent in certain circumstances
§ 11:69 —Where contract ambiguous
§ 11:70 —Where error made in contract
§ 11:71 — —Mismatch between signatory and person named

in contract
§ 11:72 —Mutual contractual wills
§ 11:73 Admissible to challenge existence or validity of

agreement
§ 11:74 —Admissible to show fraudulent intent
§ 11:75 —Admissible to show fraudulent inducement—Not

admissible to show fraudulent inducement absent
evidence of trickery or fraud

§ 11:76 — —Not admissible to show fraudulent inducement
of promissory note

§ 11:77 —Admissible to show forgery of written instrument
§ 11:78 —Admissible to show written instrument not

intended to create obligation
§ 11:79 —Admissible to show mutual mistake of fact
§ 11:80 — —Validity determined
§ 11:81 — —Mineral estates
§ 11:82 Admissible to show condition precedent
§ 11:83 Admissible to dispute factual recitals
§ 11:84 —Showing failure of consideration
§ 11:85 Admissible to determine intent of release of

indebtedness
§ 11:86 Admissible to explain nature of consideration
§ 11:87 Admissible to determine marital-property issue

G. ADMISSION OF PAROL EVIDENCE TO
INTERPRET SPECIFIC INSTRUMENTS

§ 11:88 Agreement to sell real property
§ 11:89 —Lost, destroyed contract of sale
§ 11:90 — —Standard of proof
§ 11:91 Deeds
§ 11:92 —Sufficiency of the legal description
§ 11:93 —Trespass to try title suits
§ 11:94 —Delivery of deed
§ 11:95 — —Question of law
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§ 11:96 Leases
§ 11:97 Admissible to show intent or purpose of assignment
§ 11:98 Admissible to show fraudulent inducement of

promissory note upon showing of trickery, artifice,
or device

§ 11:99 Parol evidence admitted to show note not intended
to create debt

§ 11:100 Parol evidence admitted to show mutual mistake of
fact

§ 11:101 Parol evidence admitted to show subsequent acts
constituting discharge

§ 11:102 Contracts for sale of goods

H. WHERE PAROL EVIDENCE RULE DOES NOT
APPLY

§ 11:103 In general
§ 11:104 Rule does not apply where agreement is incomplete
§ 11:105 Rule does not apply to corporate records
§ 11:106 No application where party seeks to establish

collateral agreement
§ 11:107 —Where written instrument incomplete
§ 11:108 —Where collateral agreement is inducement for

execution of written instrument
§ 11:109 Separate obligation where suit based on underlying

obligation, not written instrument
§ 11:110 Rule does not apply to subsequent agreements
§ 11:111 Rule does not apply to DTPA suits based on

deceptive misrepresentations
§ 11:112 —Oral misrepresentations
§ 11:113 —Written misrepresentations
§ 11:114 Rule does not apply when determining whether

mutual mistake in contract exists
§ 11:115 Rule does not apply to agreements for loans of over

$50,000 absent merger clause
§ 11:116 Rule does not apply to third party who is not a

party to the agreement
§ 11:117 Rule does not apply when the parol evidence itself

disclaims reliance

I. PAROL EVIDENCE RULE AND CHOICE OF LAW

§ 11:118 Waiver determined by Texas law even where parol
evidence rule of another jurisdiction applies
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J. EFFECT OF IMPROPER ADMISSION OF PAROL
EVIDENCE

§ 11:119 Improperly admitted parol evidence will not support
judgment

§ 11:120 Objection to parol evidence not waived by failure to
object

§ 11:121 Improper admission of parol evidence in bench trial
harmless error

§ 11:122 Objections regarding violations of the parol evidence
rule may be raised for the first time on appeal

CHAPTER 12. OFFERING AND
EXCLUDING EVIDENCE—SAMPLE
PREDICATES AND OBJECTIONS

I. GENERAL PRINCIPLES IN INTRODUCING
EVIDENCE

§ 12:1 Introducing an exhibit
§ 12:2 Making an offer of proof
§ 12:3 Limiting instructions in jury trial
§ 12:4 When evidence of limited admissibility is wholly

excluded

II. INTRODUCTION OF PHYSICAL EVIDENCE

A. RECORDED RECOLLECTION (TEX. R. EVID.
803(5))

§ 12:5 Predicate requirements for recorded recollection
§ 12:6 Predicate questions for recorded recollection
§ 12:7 Objections specific to recorded recollection

B. BUSINESS RECORDS (TEX. R. EVID. 803(6))

§ 12:8 Predicate questions for business records
§ 12:9 Objections specific to offer of business records

C. ABSENCE OF ENTRY IN BUSINESS RECORDS
(TEX. R. EVID. 803(7))

§ 12:10 Predicate requirements for absence of entry in
business records

§ 12:11 Predicate questions for absence of entry in business
records
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§ 12:12 Objections specific to absence of entry in business
records

D. PUBLIC RECORDS AND REPORTS (TEX. R.
EVID. 803(8))

§ 12:13 Predicate requirements for public records and reports
§ 12:14 Predicate questions for public records and reports
§ 12:15 Objections specific to public records and reports

E. ABSENCE OF PUBLIC RECORDS ENTRY (TEX.
R. EVID. 803(10))

§ 12:16 Predicate requirements for absence of public records
entry

§ 12:17 Predicate questions for absence of public records
entry

§ 12:18 Objections specific to absence of public records entry

F. MARKET REPORTS, COMMERCIAL
PUBLICATIONS (TEX. R. EVID. 803(17))

§ 12:19 Predicate requirements for market reports,
commercial publications

§ 12:20 Predicate questions for market reports, commercial
publications

§ 12:21 Objections specific to market reports, commercial
publications

G. DOCUMENTS OR OBJECTS WITH UNIQUE
CHARACTERISTICS (TEX. R. EVID. 901(B)(1))

§ 12:22 In general
§ 12:23 Predicate requirements for documents or objects with

unique characteristics
§ 12:24 Predicate questions for documents or objects with

unique characteristics
§ 12:25 Objections specific to objects with unique

characteristics

H. OBJECTS WITHOUT UNIQUE
CHARACTERISTICS (TEX. R. EVID. 901(B)(1))

§ 12:26 In general
§ 12:27 —Predicate requirements for objects without unique

characteristics—chain of custody
§ 12:28 —Predicate questions for objects without specific

characteristics—Chain of custody
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§ 12:29 —Objections specific to objects without unique
characteristics

I. SUMMARIES (TEX. R. EVID. 1006)
§ 12:30 Predicate requirements for charts, summaries, and

calculations
§ 12:31 Predicate questions for charts, summaries, and

calculations
§ 12:32 Objections specific to charts, summaries, and

calculations

III. INTRODUCTION OF DEMONSTRATIVE
EVIDENCE

A. PHOTOGRAPHS AND VIDEOTAPES
§ 12:33 Predicate requirements for photographs and

videotapes
§ 12:34 Predicate questions for photographs/videotapes
§ 12:35 Objections specific to photographs or videotapes

B. AUDIO TAPE RECORDINGS
§ 12:36 Predicate requirements for audio tape recordings
§ 12:37 Predicate questions for audio tape recordings
§ 12:38 Objections specific to audio tape recordings

C. OUT-OF-COURT EXPERIMENTS
§ 12:39 Predicate requirements for out-of-court experiments

(Rule 402)
§ 12:40 Predicate questions for out-of-court experiments
§ 12:41 Objections specific to out-of-court experiments

IV. INTRODUCTION OF TESTIMONIAL EVIDENCE

A. HABIT OR ROUTINE PRACTICE (TEX. R. EVID.
406)

§ 12:42 Predicate requirements for habit evidence
§ 12:43 Predicate questions for habit evidence
§ 12:44 Objections specific to habit evidence

B. WRITING USED TO REFRESH MEMORY (TEX.
R. EVID. 612)

§ 12:45 Predicate requirements for writing used to refresh
memory
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§ 12:46 Predicate questions for writing used to refresh
memory

§ 12:47 Objections specific to writing used to refresh memory

C. LAY OPINION (TEX. R. EVID. 701)
§ 12:48 Predicate requirements for lay opinion
§ 12:49 Predicate questions for lay opinion
§ 12:50 Objections specific to lay opinion

D. EXPERT OPINION (TEX. R. EVID. 702)
§ 12:51 In general
§ 12:52 Predicate requirements for expert opinion
§ 12:53 Predicate questions for expert opinion: Scientific
§ 12:54 Predicate questions for expert opinion: Nonscientific
§ 12:55 Objections specific to expert opinion

E. NONEXPERT OPINION ON HANDWRITING
(TEX. R. EVID. 901(B)(2))

§ 12:56 Predicate requirements for nonexpert opinion on
handwriting

§ 12:57 Predicate questions for nonexpert opinion on
handwriting

§ 12:58 Objections specific to nonexpert opinion on
handwriting

F. COST AND NECESSITY OF SERVICES

§ 12:59 Predicate requirements for cost and necessity of
services

§ 12:60 Predicate questions for cost and necessity of services
§ 12:61 Objections specific to cost and necessity of services

V. CROSS-EXAMINATION
§ 12:62 Challenges to testimony
§ 12:63 —Competency to testify
§ 12:64 —Oath
§ 12:65 —Personal knowledge requirement
§ 12:66 —Qualifications of expert witness
§ 12:67 — —Qualifications of scientific expert
§ 12:68 Impeachment of witness—Admission by

party-opponent
§ 12:69 —Bias or interest
§ 12:70 —Character for untruthfulness
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§ 12:71 —Convictions, felony or involving moral turpitude
§ 12:72 —Character evidence
§ 12:73 —Other wrongs or acts
§ 12:74 —Prior inconsistent statement
§ 12:75 —Reputation
§ 12:76 —Statement against interest

VI. OBJECTIONS
§ 12:77 Objections
§ 12:78 Objections to form of question or responsiveness of

answer
§ 12:79 Substantive objections to admissibility
§ 12:80 Objections to documents
§ 12:81 Objections to demonstrative evidence

Table of Laws and Rules

Table of Cases

Index

TEXAS PRACTICE GUIDE EVIDENCE

xliv


	Pages from TXEV_V1_2025-2026_PAM-3
	Pages from TXEV_V2_2025-2026_PAM

