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§ 3:203 —Where appearance secured by summons, requirement varies with
complainant

§ 3:204 — —Police officer as complainant
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§ 3:253 — — —Grounds to delegate
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§ 4:58 The application for bail
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§ 4:61 — — —Local rap sheet
§ 4:62 — — —NYSID/state rap sheet
§ 4:63 — — —FBI rap sheet
§ 4:64 — —Options if record not available
§ 4:65 —Release on recognizance
§ 4:66 —Mandatory release for prosecutorial failure
§ 4:67 — —Failure to convert complaint to information
§ 4:68 — —Failure to hold preliminary hearing
§ 4:69 —Outstanding bench warrants may affect bail
§ 4:70 — —Immediate sentence on outstanding warrant possible
§ 4:71 —Various forms of bail possible
§ 4:72 — —Cash
§ 4:73 — —Insurance company bail bond
§ 4:74 — —Bonds posted with the court
§ 4:75 — —Credit cards permitted in VTL cases
§ 4:76 —Conditions may be imposed when granting bail or ROR
§ 4:77 — —Order of protection may be granted
§ 4:78 Bail decision may be appealed
§ 4:79 —Review is de novo
§ 4:80 Bail sufficiency hearing may be held
§ 4:81 Writ of habeas corpus to review bail
§ 4:82 Court may change or revoke terms of release
§ 4:83 Bail jumping may lead to forfeiture of bail
§ 4:84 —Exception—Voluntary appearance within 30 days
§ 4:85 — —Unavoidable absence
§ 4:86 Bail generally returned on acquittal
§ 4:87 —Where bail assigned in lieu of attorneys’ fees
§ 4:88 Release of defendant pending sentencing or appeal

II. PROCEDURES AFFECTING YOUTHFUL DEFENDANTS
§ 4:89 Young offenders generally immune from criminal law
§ 4:90 —Exception: Juvenile Offender
§ 4:91 — —Favorable Youthful Offender still available
§ 4:92 —Mandatory notification to parent or guardian
§ 4:93 —Limitation on questioning of juvenile delinquent
§ 4:94 Youthful Offender (YO) treatment
§ 4:95 —Applicability of YO provisions to local criminal court
§ 4:96 — —Accusatory instrument filed as sealed instrument
§ 4:97 — —File of Youthful Offender is confidential
§ 4:98 — — —Unsealing where records have been sealed
§ 4:99 — —Closure of courtroom and bench trial
§ 4:100 —Presentence report reviewed after conviction
§ 4:101 —Effects of YO adjudication
§ 4:102 — —Employer may be notified of YO adjudication
§ 4:103 — —Application for certain employment opens subject
§ 4:104 Raise the Age

III. VENUE, TRANSFER AND ADJOURNMENT OF CASES
§ 4:105 Venue: geographical jurisdiction of the local criminal courts
§ 4:106 —Geographical jurisdiction of district court
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§ 4:107 — —Offenses committed within the county
§ 4:108 — —The 500-yard rule
§ 4:109 —Geographical jurisdiction of city, town and village courts
§ 4:110 — —City courts including New York City
§ 4:111 — —Town and village courts
§ 4:112 — — —Felony complaint
§ 4:113 — —No authority to arrest due to lack of geographical jurisdiction to

arrest can result in a dismissal of charges
§ 4:114 — —The 100-yard rule
§ 4:115 —Offenses having nexus to geographical jurisdiction of the local criminal

court
§ 4:116 —Burden of proof when venue in issue
§ 4:117 Case transfer and adjournment important issues in local courts
§ 4:118 —Transfer to Supreme Court
§ 4:119 —Transfer does not violate equal protection
§ 4:120 Removal from one local criminal court to another
§ 4:121 Mandatory transfer by arraigning court
§ 4:122 —Transfer by local criminal court not having trial jurisdiction
§ 4:123 —Arraignment by superior court acting as local criminal court
§ 4:124 Transfer at request of defendant or prosecutor
§ 4:125 —Must be made in proper court
§ 4:126 —Time for motion
§ 4:127 —Statutory grounds for transfer
§ 4:128 — —Judicial death, disability or disqualification
§ 4:129 — —Inability of court to form jury when requested
§ 4:130 — — —Right to jury trial is key requirement
§ 4:131 —Non-statutory grounds for transfer
§ 4:132 — —Local bias and appearance of impropriety
§ 4:133 — —Disqualification of counsel not yet recognized as sufficient reason
§ 4:134 — —Lack of geographical jurisdiction
§ 4:135 —Assignment of outside judge as alternative to transfer
§ 4:136 — —Assignment to town or village court
§ 4:137 — —Assignment to city court
§ 4:138 —Transfer to Supreme Court by Supreme Court
§ 4:139 Divestiture of jurisdiction on misdemeanor indictment
§ 4:140 —Lower court proceedings nullified after indictment
§ 4:141 Adjournment for People to obtain indictment
§ 4:142 —No guilty plea during time of adjournment
§ 4:143 —Speedy trial time not tolled during adjournment
§ 4:144 —Where grand jury indicts or dismisses case
§ 4:145 —Where People fail to timely present to grand jury
§ 4:146 —Indictment without adjournment
§ 4:147 Adjournment when defendant requests removal for prosecution by

indictment
§ 4:148 —Criteria for removal
§ 4:149 —Misdemeanors only may be removed
§ 4:150 —Timely motion stays local court proceedings
§ 4:151 —Effect of denial of motion by superior court
§ 4:152 —Effect of grant of motion by superior court
§ 4:153 —Effect of grand jury indictment or dismissal
§ 4:154 —Adjournment to make motion in superior court may be sought from

local criminal court
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§ 4:155 — —Timely motion to superior court continues stay
§ 4:156 — —Where defendant does not timely move in superior court
§ 4:157 —Parties may agree to grand jury presentment
§ 4:158 Removal to superior court because lay justice presiding
§ 4:159 Dual-sovereignty prosecution

IV. DISCOVERY AND BILLS OF PARTICULARS IN LOCAL
COURTS

§ 4:160 Discovery and related motion practice, generally
§ 4:161 Time for discovery is generally after case commenced
§ 4:162 —30 days after arraignment and before trial
§ 4:163 — —Exception for misdemeanor or felony complaint
§ 4:164 Defense discovery requests affect speedy trial calculation
§ 4:165 CPL § 240.20: defense discovery
§ 4:166 —Discovery generally unavailable for traffic infractions
§ 4:167 CPL § 245.65: defense discovery—Work product not discoverable
§ 4:168 CPL § 245.20[2]: defense discovery—Where property not in prosecution’s

possession
§ 4:169 CPL § 240.20: defense discovery—Service and filing
§ 4:170 CPL § 245.20[k]: defense discovery—Discovery of evidence favorable to

defendant: Brady material
§ 4:171 CPL § 245.60: defense discovery—Prosecution has continuing duty to

disclose
§ 4:172 Speedy trial dismissal CPL 245.50[1]
§ 4:173 Court procedures to facilitate compliance CPL 245.35
§ 4:174 Bill of particulars: purpose and function
§ 4:175 —Bill specifies and limits elements of prosecution case
§ 4:176 —No request for bill for certain accusatory instruments
§ 4:177 —Content of demand
§ 4:178 —Service and filing
§ 4:179 —Timing and filing of prosecution response
§ 4:180 — —Contents of refusal to comply
§ 4:181 —Contents of bill
§ 4:182 Discovery demanded by the prosecutor CPL 245.20[4]
§ 4:183 Discovery demand by the prosecutor times of defense response CPL

245.20[4]
§ 4:184 CPL § 240.30: discovery demanded by prosecution—Where property not

in possession of defense
§ 4:185 —Defense has continuing duty to disclose
§ 4:186 —Timing of defense response
§ 4:187 CPL § 245.40: prosecution motion for identification procedure, other non-

testimonial evidence
§ 4:188 The Rosario rule: witness statements
§ 4:189 —Broad use on cross-examination
§ 4:190 —Many statements qualify as Rosario material
§ 4:191 —Sanctions for failure to provide Rosario material
§ 4:192 — —Exception: Rosario violations may be waived
§ 4:193 CPL § 710: prosecution notices to the defense
§ 4:194 —Timing of notices
§ 4:195 — —‘‘Good cause’’ may justify late notice
§ 4:196 —Double purpose for notices
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§ 4:197 —Separate motion to suppress before omnibus motion may waive right to
notice

§ 4:198 —‘‘Confirmatory’’ identifications excluded from notice rule
§ 4:199 —Defense entitled to copies of statements
§ 4:200 CPL § 250: defense notices to the prosecution on mental or alibi defense
§ 4:201 Motions to compel compliance with discovery demands
§ 4:202 —Time for motion
§ 4:203 — —Exception: where accusatory instrument is complaint
§ 4:204 — — —Motion may waive prosecution by information
§ 4:205 — —Motion not to precede discovery demands
§ 4:206 —Motion may be met by request for protective order
§ 4:207 —Defense entitled to broad discovery
§ 4:208 — —Material discoverable under CPL § 240.20
§ 4:209 — —Some exceptions to right to discovery exist
§ 4:210 — —Material outside of the statute

V. THE OMNIBUS AND OTHER PRETRIAL MOTIONS IN LOCAL
COURTS

§ 4:211 Pretrial motions, generally
§ 4:212 The omnibus motion
§ 4:213 —Time for motion
§ 4:214 — —Exception for suppression motions
§ 4:215 — —Motion in felony case made to superior court
§ 4:216 Motion for dismissal of accusatory instrument
§ 4:217 —Time for motion
§ 4:218 —On grounds of facial insufficiency
§ 4:219 —On the ground of duplicity for an information
§ 4:220 —For absence of non-hearsay allegations in information
§ 4:221 Motion for dismissal in the interest of justice
§ 4:222 Joinder and severance
§ 4:223 —Severance of offenses
§ 4:224 —Severance of defendants
§ 4:225 —Consolidation of offenses or defendants
§ 4:226 —Time for motion
§ 4:227 Motion to suppress
§ 4:228 —Writing generally required
§ 4:229 —Sworn allegations of fact required
§ 4:230 —Summary grant of motion may be required
§ 4:231 —Summary denial may be permissible
§ 4:232 —Hearing may be required
§ 4:233 — —Evidence at the hearing
§ 4:234 —Determination of motion must be on record
§ 4:235 —Superior courts handle felony suppression motions
§ 4:236 Other motions
§ 4:237 —Lack of jurisdiction
§ 4:238 —Selective enforcement
§ 4:239 —Vindictive prosecution
§ 4:240 —Unconstitutional or invalid statute
§ 4:241 —Insufficiency of grand jury evidence
§ 4:242 —Statute of limitations
§ 4:243 —Double jeopardy
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§ 4:244 —Collateral estoppel
§ 4:245 —Statutory speedy trial
§ 4:246 — —Generally inapplicable to traffic infractions
§ 4:247 — —Applicability to local laws
§ 4:248 — —Different starting time where appearance ticket given
§ 4:249 — —Level of highest offense determines speedy trial time
§ 4:250 — —Time for motion to dismiss

VI. PRETRIAL HEARINGS IN LOCAL COURTS
§ 4:251 Pretrial hearings, generally
§ 4:252 Identification: the Wade hearing
§ 4:253 —Time for motion to suppress
§ 4:254 —Issues at the hearing
§ 4:255 —Burdens of proof
§ 4:256 —Suggestiveness in police identifications procedures
§ 4:257 — —Joint viewing of photo array
§ 4:258 — —Station house showups
§ 4:259 — —Lineup participants dissimilar to suspect
§ 4:260 —Right to counsel
§ 4:261 Statements: the Huntley hearing
§ 4:262 —Time for motion to suppress
§ 4:263 —Involuntary statement is suppressible
§ 4:264 — —Various factors considered
§ 4:265 — —Totality of circumstances governs
§ 4:266 —Suppression of statement made in custody
§ 4:267 — —Exception—Routine crime scene investigation
§ 4:268 — — —Spontaneous statement
§ 4:269 — —Custody defined by various factors
§ 4:270 — — —Objective standard governs
§ 4:271 — —Right to remain silent must be honored
§ 4:272 —Burdens of proof at Huntley hearing
§ 4:273 Search and seizure: the Mapp/Dunaway hearing
§ 4:274 —Lawful seizure of evidence from a person
§ 4:275 — —The stop and frisk
§ 4:276 — — —Stop and frisk may constitute de facto arrest
§ 4:277 — —Search incident to lawful arrest
§ 4:278 — —Consent search
§ 4:279 — —Search under exigent circumstances
§ 4:280 —Stop of an automobile, generally
§ 4:281 — —Detention of vehicle occupant may be limited
§ 4:282 — —Search after stop for traffic infraction
§ 4:283 — — —Entry into vehicle may be unconstitutional
§ 4:284 — —Search incident to valid arrest
§ 4:285 — —Pretextual stop unconstitutional
§ 4:286 —No notice from prosecution required
§ 4:287 —The motion to suppress
§ 4:288 —Burdens of proof at the Mapp hearing
§ 4:289 The Sandoval hearing
§ 4:290 —Additional discovery of defendant’s prior bad acts

VII. BURDENS AND STANDARDS OF PROOF
§ 4:291 Burdens of proof in criminal proceedings, generally
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§ 4:292 —Presumption of innocence and People’s burden of proof
§ 4:293 —Ordinary defenses and People’s burden of proof
§ 4:294 —Affirmative defense and defense burden of proof
§ 4:295 —Standard of proof for conviction
§ 4:296 — —Legally sufficient evidence

VIII. COMPETENCE OF DEFENDANT TO PLEAD AND PROCEED
§ 4:297 Defendant’s fitness to proceed and plead
§ 4:298 —Examination may be ordered
§ 4:299 —Post-examination hearing may be held
§ 4:300 —Where order of commitment required

IX. CHECKLIST
§ 4:301 Checklist—Preparation for arraignment

X. FORMS
§ 4:302 Sample Notice of Motion and Affirmation for Transfer
§ 4:303 Notice of Motion for Prosecution by Indictment
§ 4:304 Affirmation in Support of Motion for Prosecution by Indictment
§ 4:305 Prosecution Voluntary Discovery Form for DWI
§ 4:306 Demand for Discovery and a Bill of Particulars
§ 4:307 Letter Demand for 911 Recording and Preservation
§ 4:308 Notice of Omnibus Motion
§ 4:309 Affirmation in Support of Omnibus Motion
§ 4:310 Introductions at arraignment
§ 4:311 Notice of intent to present psychiatric evidence
§ 4:312 Script for taking N.G.R.I. (not guilty by reason of insanity) plea
§ 4:313 Psychiatric examination order
§ 4:314 Motion, reply and decision to dismiss on First Amendment grounds

granted
§ 4:315 Motions, reply and decision to dismiss for insufficiency
§ 4:316 Sample immigration colloquy
§ 4:317 Notification to defendant of court appearance
§ 4:318 Notification of conditions of release
§ 4:319 Waiver of discovery (CPL § 245.75)
§ 4:320 Court date reminder information

CHAPTER 5. CRIMINAL TRIAL AND POST-TRIAL
PROCEDURE

I. THE LOCAL CRIMINAL COURT JURY TRIAL, GENERALLY
§ 5:1 Superior and local court jury trials very similar
§ 5:2 Jury trial generally available for misdemeanors
§ 5:3 —Jury size varies with court
§ 5:4 —No right to jury if eligible for Youthful Offender status
§ 5:5 —Exception to jury trial right in New York City criminal court
§ 5:6 — —Exception to general New York City rule
§ 5:7 —Where misdemeanor and petty offense charged together
§ 5:8 Order of trial
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§ 5:9 —Court may allow different order
§ 5:10 Formation of jury panel
§ 5:11 —Village and town justice courts
§ 5:12 —District and city courts
§ 5:13 —Jury lists may not discriminate or exclude
§ 5:14 — —Jury make-up need not reflect community
§ 5:15 —Defense may challenge the panel
§ 5:16 — —Time and manner of making challenge
§ 5:17 — —Determining issue when People controvert challenge
§ 5:18 Jury selection
§ 5:19 —Prospective jurors drawn and sworn
§ 5:20 —Court addresses prospective jurors
§ 5:21 —People and defense examine prospective jurors
§ 5:22 —Challenges for cause
§ 5:23 — —Key ground: opinion on defendant’s guilt or innocence
§ 5:24 — —Determination of challenge
§ 5:25 —Peremptory challenges
§ 5:26 —Challenged jurors must be replaced
§ 5:27 —Alternate jurors may be selected and challenged
§ 5:28 Court’s preliminary instructions to the jury
§ 5:29 Opening statements
§ 5:30 —Prosecution’s statement
§ 5:31 —Defense statement
§ 5:32 — —Time for defense statement
§ 5:33 Presentation of evidence
§ 5:34 Testimonial evidence
§ 5:35 —Direct examination
§ 5:36 — —Leading questions not permitted
§ 5:37 — —The defendant as witness
§ 5:38 —Cross-examination
§ 5:39 —Redirect and recross
§ 5:40 — —Amount and scope within court’s discretion
§ 5:41 Use of documentary evidence
§ 5:42 —Business record exception to hearsay rule
§ 5:43 Preservation and admission of real evidence
§ 5:44 —General admissibility
§ 5:45 —Chain of custody required for fungible items
§ 5:46 — —Purpose of the chain
§ 5:47 —Chain not required for non-fungible item
§ 5:48 — —Uncertainties of identification go to weight
§ 5:49 —Chain required for blood samples
§ 5:50 — —Time limit for taking samples
§ 5:51 Objections
§ 5:52 —Objections may be general or specific
§ 5:53 — —Time for objections
§ 5:54 — —Issue unavailable on appeal where no objection
§ 5:55 Trial motions
§ 5:56 —Mistrial
§ 5:57 — —May preclude double jeopardy claim
§ 5:58 —Motion for change of venue
§ 5:59 —Trial order of dismissal
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§ 5:60 — —Time for decision on motion
§ 5:61 — —Failure to move may operate as waiver
§ 5:62 — —Grant of motion bars retrial but not all appeals
§ 5:63 Summations
§ 5:64 —Counsel entitled to know beforehand what jury will consider
§ 5:65 —Time and order of summations
§ 5:66 —Prosecutorial conduct on summation
§ 5:67 —Objections may be made to summations
§ 5:68 Charges to the jury and requests to charge
§ 5:69 —Counsel may submit requests to charge
§ 5:70 —Contents of charge
§ 5:71 — —Additional statements may be objectionable
§ 5:72 — —Omissions from charge as grounds for appeal
§ 5:73 Deliberations and verdict
§ 5:74 —Acquittal on count where no verdict
§ 5:75 —Motion regarding repugnant verdict
§ 5:76 —Discharge of jury without reaching verdict
§ 5:77 —Improper verdict as grounds for appeal
§ 5:78 Proceedings from verdict to sentence
§ 5:79 —The CPL 330.30 motion to set aside the verdict
§ 5:80 — —Three available grounds

II. THE LOCAL CRIMINAL COURT BENCH TRIAL

§ 5:81 Three occasions for local court bench trials
§ 5:82 —No right to jury trial for petty offenses
§ 5:83 —Misdemeanor defendant may waive right to jury trial
§ 5:84 — —Requirement of signature in court’s presence
§ 5:85 — —Court generally required to approve waiver
§ 5:86 — —Time for waiver
§ 5:87 Order of trial
§ 5:88 —General procedure, evidence and motions
§ 5:89 —Verdict
§ 5:90 — —Time for verdict

III. SEALING OF RECORDS AND RETURN OF FINGERPRINTING

§ 5:91 Effect of acquittal or dismissal of case
§ 5:92 —Court file generally sealed
§ 5:93 — —Defendant may cause file to be unsealed by placing case in issue
§ 5:94 Effect of plea or conviction to reduced charge

IV. FORMS

§ 5:95 Proposed Request for Voir Dire by Court
§ 5:96 Application to appeal from 440 motion denial
§ 5:97 C.P.L. § 440 motion
§ 5:98 2018 New York sealing statute
§ 5:99 Sealing Decision Form
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CHAPTER 6. PARTICULAR CRIMINAL CHARGES AND
DEFENSES

I. VEHICLE AND TRAFFIC LAW OFFENSES
§ 6:1 Vehicle and Traffic Law (VTL) offenses, generally
§ 6:2 —Most offenses constitute traffic infractions
§ 6:3 — —No mental intent usually required
§ 6:4 — —‘‘Pretext’’ auto stop is constitutional
§ 6:5 — — —Inventory searches permissible but need to be conducted pursuant

to an established procedure and done in a reasonable manner
§ 6:6 — — —No suppression of motor vehicle records available after hearing
§ 6:7 — — —Destructive searches
§ 6:8 —Defendant typically charged by simplified information
§ 6:9 — —Misdemeanor may be charged in one of two ways
§ 6:10 — —Statute must be literally followed
§ 6:11 — —Charges must be statutorily consistent
§ 6:12 — —Officer must witness the act
§ 6:13 — —Typographical errors may be corrected
§ 6:14 — — —Proper section should be cited
§ 6:15 Vehicle and Traffic offenses, generally—Now discovery available
§ 6:16 Vehicle and Traffic Law (VTL) offenses, generally—Discovery generally

unavailable—No discovery regarding radar
§ 6:17 — —Bills of particulars unavailable
§ 6:18 — —Exception to discovery ban
§ 6:19 —Identification hearing may be held
§ 6:20 — —Burden of proof is on People
§ 6:21 — —Presumptions from production or failure to produce driver’s license
§ 6:22 — —Motor vehicle must be in operation and moving
§ 6:23 — —Identification must be ‘‘unequivocal’’
§ 6:24 Vehicle and Traffic Law (VTL) offense generally—Statutory speedy trial

may be applicable
§ 6:25 Vehicle and Traffic Law (VTL) offenses, generally—Misdemeanor traffic

violations
§ 6:26 —Constitutional speedy trial applicable
§ 6:27 — —Joinder with misdemeanors is now relevant
§ 6:28 Numerous individual VTL offenses exist
§ 6:29 Use of cell phones
§ 6:30 —Cell Phone Law is constitutional
§ 6:31 —Cell phone use must be ‘‘on public highway’’
§ 6:32 Equipment violations
§ 6:33 —Applies to all motor vehicles
§ 6:34 —Dismissal possible where violation corrected
§ 6:35 Defective brakes
§ 6:36 Driving while uninsured
§ 6:37 —People must prove four elements
§ 6:38 —Private parking lot
§ 6:39 — —Re-opening the People’s Case for Proof of Proper Parking Lot
§ 6:40 — —Element of knowledge may be presumed
§ 6:41 Failure to obey a traffic control device
§ 6:42 —Presumption of validity of device
§ 6:43 —Operation of red light must be shown
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§ 6:44 — —Reflection of ‘‘red light’’ sufficient
§ 6:45 —Penalty on conviction
§ 6:46 Driving around rail road crossing gate
§ 6:47 Speeding
§ 6:48 —Statutory presumption of validity for speed limit signs
§ 6:49 — —Sign may be posted in one location only
§ 6:50 — —Sign should be clear
§ 6:51 No signs needed on state highway
§ 6:52 Speeding—Speed may be proven in various ways
§ 6:53 — —Reliability of speed observation devices
§ 6:54 Disclosure of second speed reading is not always required
§ 6:55 Speeding—Speed may be proven in various ways—Police visual

estimation of speed may be insufficient to establish speed violation
§ 6:56 —Exact speed should be determined
§ 6:57 —Varying penalties imposed on conviction
§ 6:58 Reckless driving
§ 6:59 —Does not require operation on a public highway
§ 6:60 —Substantially unreasonable conduct required
§ 6:61 Reckless driving as a lesser included offense
§ 6:62 Reckless driving—Substantially unreasonable conduct required—Officer

may be required to actually observe reckless driving
§ 6:63 — —Additional “Risk Creating Behavior” Needed
§ 6:64 — — —License violations not irrelevant
§ 6:65 Failure to have registration or inspection on a motor vehicle
§ 6:66 —Old stickers should be removed
§ 6:67 Operation while registration or privilege is suspended or revoked
§ 6:68 Aggravated Unlicensed Operation and failure to answer appearance

tickets
§ 6:69 —No such offense as ‘‘attempted’’ aggravated unlicensed operation of a

motor vehicle
§ 6:70 No double jeopardy if prior conviction is in a traffic bureau
§ 6:71 Aggravated Unlicensed Operation and failure to answer appearance

tickets—Statute is constitutional
§ 6:72 —Statute on failure to answer/pay fines prospective only; amendments to

existing statutes retroactive
§ 6:73 —Limitations on plea bargains for certain charges
§ 6:74 —Notice to defendant of license suspension is key element
§ 6:75 — —Process of notice is constitutional
§ 6:76 — —Statutory notice may violate confrontation clause
§ 6:77 — —Estoppel
§ 6:78 — —Right to confrontation does not extend to accusatory instrument
§ 6:79 — —Statutory presumption of notice available to People
§ 6:80 —Notice can be of suspension or revocation
§ 6:81 —Presumption of notice
§ 6:82 — —Proof of notice of suspension
§ 6:83 — — —DMV not required to keep track of changes of addresses of

motorists
§ 6:84 — — —Pending prosecution may be required
§ 6:85 — —Surrender of license may be sufficient proof of notice that license or

privilege to drive has been suspended or revoked
§ 6:86 —DMV database considered reliable
§ 6:87 —Aggravated Unlicensed Operation in the third degree
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§ 6:88 — —Fine, surcharge and jail may be imposed
§ 6:89 —Aggravated Unlicensed Operation in the second degree
§ 6:90 — —Sentence for conviction under first subsection of Veh & Traf Law

§ 511(2)(a)
§ 6:91 — —Mandatory jail strictly enforced
§ 6:92 — —Sentence for conviction under second through fourth subsections of

Veh & Traf Law § 511(2)(a)
§ 6:93 —Facilitating Aggravated Unlicensed Operation, third degree
§ 6:94 — —Fine, jail or both on conviction
§ 6:95 —Facilitating Aggravated Unlicensed Operation, second degree
§ 6:96 — —Motor vehicle, defined
§ 6:97 — —Sentence depends on subsection violated
§ 6:98 —Failure to answer appearance tickets or pay fines imposed
§ 6:99 — —Statute is constitutional
§ 6:100 — —Proper county for venue
§ 6:101 — —Strict liability may be available
§ 6:102 —FFailure to answer appearance tickets or pay fines imposed—Fine, jail

or both may be imposed
§ 6:103 —Unlicensed driving by nonresidents
§ 6:104 Definition of “resident” of New York State
§ 6:105 Aggravated Unlicensed Operation and failure to answer appearance

tickets—Unlicensed driving by nonresidents—Out-of-state license may
not be a defense

§ 6:106 Driving While Intoxicated (DWI)
§ 6:107 —‘‘Common law’’ or per se DWI
§ 6:108 —Aggravated DWI, per se
§ 6:109 —Driving while ability impaired by drugs
§ 6:110 —Driving while ability impaired by combined influence
§ 6:111 —Out-of-state convictions
§ 6:112 —Under age 21
§ 6:113 —Under age 21, per se
§ 6:114 —Defense must be permitted to argue B.A.C. level
§ 6:115 —‘‘Common law’’ or per se DWI—Requirements for common law DWI

conviction
§ 6:116 — —Requirements for per se DWI conviction
§ 6:117 — —License suspension at arraignment may be required
§ 6:118 — —Fine or imprisonment, generally
§ 6:119 — — —Fine or imprisonment—§ 1192
§ 6:120 — — — —Conviction with other crimes
§ 6:121 — — — —License sanctions and revocation periods
§ 6:122 — — — —Permanent revocation under Vehicle & Traffic Law

§ 1193(2)(b)(12)
§ 6:123 — —License suspension at arraignment may be required—Suspension

where test results not available at arraignment
§ 6:124 —License suspension—Three factors that must be satisfied
§ 6:125 — —Mandatory breath test under Vehicle & Traffic Law § 1194(1)(b)
§ 6:126 — — —Reasonable grounds to demand breath test
§ 6:127 — —Accusatory instrument not required
§ 6:128 — —Evidence of refusal admissible
§ 6:129 — —Refusal need not be articulated by express language
§ 6:130 — — —Vacillation of refusal
§ 6:131 — — — —Conditional consent is considered refusal
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§ 6:132 — — — —Refusal on advice of counsel not an excuse
§ 6:133 — — —Suspension based on refusal held constitutional
§ 6:134 — —Results of test are inadmissible if there was a failure to adequately

warn
§ 6:135 — —Example of standard warnings after initial refusal
§ 6:136 — —Restoration of license after refusal
§ 6:137 — —Extreme hardship
§ 6:138 —‘‘Common law’’ or per se DWI—License suspension at arraignment may

be required—Eligibility for conditional license after 30 days
§ 6:139 — —Probation or conditional discharge may be available
§ 6:140 — —License suspended on conviction
§ 6:141 — —Statute revoking license constitutional
§ 6:142 Chemical test evidence, per se
§ 6:143 Driving While Ability Impaired (DWAI)
§ 6:144 —Subjective or objective test of impairment
§ 6:145 — —Objective standard
§ 6:146 — —Subjective standard
§ 6:147 —Fine, jail or both may be imposed
§ 6:148 —Conditional discharge may be available
§ 6:149 —License suspended or revoked on conviction
§ 6:150 Impact of convictions for Vehicle and Traffic Law offenses
§ 6:151 —Both courts and administrative judge have equal authority to suspend
§ 6:152 —Points may be placed against a driver’s license
§ 6:153 — —Eleven points renders license subject to suspension or revocation
§ 6:154 — —Offenses carry varying numbers of points
§ 6:155 — —Eighteen-month period determines point level
§ 6:156 — —Class attendance may reduce point number
§ 6:157 —Driver’s license may be suspended or revoked
§ 6:158 — —Some suspensions are discretionary
§ 6:159 — —Some revocations are mandatory
§ 6:160 — —Court convictions are not necessary to sustain a revocation or

suspension
§ 6:161 — —Administrative hearing for suspension or revocation
§ 6:162 — — —Many possible forums for hearing
§ 6:163 — — —The People’s burdens at the hearing
§ 6:164 —Insurance may be denied, or rates increased
§ 6:165 — —Specific convictions support denial of insurance
§ 6:166 — —Specific convictions support rate increases
§ 6:167 Motor vehicle violation defenses—Stolen vehicle defense
§ 6:168 —Leaving the scene of an accident
§ 6:169 —Defenses to § 1110, violation of traffic control device

II. VIOLATIONS OF LOCAL LAWS
§ 6:170 Local laws, generally
§ 6:171 Municipalities authorized to legislate local concerns
§ 6:172 —Local laws presumed to be valid
§ 6:173 — —Invalidity beyond reasonable doubt overcomes presumption
§ 6:174 —Regulation of free speech
§ 6:175 — —Commercial speech
§ 6:176 —Issue of constitutionality is not waived on appeal
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§ 6:177 —Regulation of free speech—Religious and political activities are
protected

§ 6:178 — —Overbreadth and vagueness may also void laws
§ 6:179 —Public policy considerations
§ 6:180 —State may preempt certain areas of law
§ 6:181 — —Local law must meet valid municipal purposes
§ 6:182 — —Local laws not to contravene state policy
§ 6:183 — —Co-existence of local and state laws
§ 6:184 — —Local laws must not contravene federal policy
§ 6:185 —Local laws usually impose strict liability
§ 6:186 — —Statutory language relevant
§ 6:187 — —Appropriate for regulation of local concerns
§ 6:188 — — —Private and public interests must be balanced
§ 6:189 Parking, standing and stopping offenses
§ 6:190 —Definition not always needed in local law
§ 6:191 —Discrimination against nonresidents may be unconstitutional
§ 6:192 —Adequate signs must be posted
§ 6:193 —Handicap parking
§ 6:194 — —Signs must be properly displayed
§ 6:195 —‘‘Parking ticket’’ not accusatory instrument
§ 6:196 — —Does not require issuance of supporting deposition
§ 6:197 — —Sufficient accusatory instrument must be filed
§ 6:198 —Trials to be in accordance with CPL and CPLR
§ 6:199 — —Presumption of defendant’s identity
§ 6:200 — —Liability may be avoided in emergency situation
§ 6:201 —Impact of conviction
§ 6:202 —Local officials must have authority to enforce laws
§ 6:203 Zoning, planning and building laws and ordinances
§ 6:204 —Many generally applicable defenses available
§ 6:205 — —Possession of certificate of occupancy
§ 6:206 — — —Certificate entitled to great weight
§ 6:207 — —Certificates can expire
§ 6:208 — — —Limited searches
§ 6:209 — —Possession of building permit
§ 6:210 — — —Necessity for a building permit
§ 6:211 — — —Temporary structures
§ 6:212 — — —Burden of unconstitutionality is on the defendant
§ 6:213 — — —Validly issued permit constitutes defense
§ 6:214 — — —Permit plus ‘‘vested rights’’
§ 6:215 — — —Improperly issued permit may be revoked
§ 6:216 — —Accessory use
§ 6:217 — —Prior nonconforming use
§ 6:218 — — —Considered an affirmative defense
§ 6:219 —Many applicable defenses available—Prior nonconforming use—

Considered an affirmative defense—Burden is on the defendant
§ 6:220 —Many generally applicable defenses available—Prior nonconforming

use—Not applicable to State Fire Code
§ 6:221 — — —Increase in use not relevant
§ 6:222 — — —Increase in size improper
§ 6:223 — — —Increase in interior structure not allowed
§ 6:224 — — —Illegal use may not be justified
§ 6:225 — — —Issue of abandonment
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§ 6:226 — —Action may be stayed pending Zoning Board
§ 6:227 Defenses common to all local law charges
§ 6:228 —Statute of limitations
§ 6:229 — —Limitations tolled by continuing offenses
§ 6:230 — —Tolling while out of state
§ 6:231 —Statutory speedy trial right
§ 6:232 — —Speedy trial rights apply to village courts
§ 6:233 — — —Request of ‘‘jail time’’ in ordinance
§ 6:234 — —Time limits for misdemeanors and petty offenses
§ 6:235 — —Due diligence
§ 6:236 —Constitutional speedy trial right
§ 6:237 —Due process
§ 6:238 —Dismissal in the interests of justice
§ 6:239 — —Remedial measures not ground for dismissal
§ 6:240 — —Economic hardship not ground for dismissal
§ 6:241 —Legal insufficiency of accusatory instruments
§ 6:242 —Required notice of violation not received
§ 6:243 —Improper complainant
§ 6:244 — —No action against municipality for lack of enforcement
§ 6:245 —Selective prosecution
§ 6:246 — —Selective enforcement of laws not always unlawful
§ 6:247 — —Must be made by motion and not at trial
§ 6:248 — —Defense must make certain showings
§ 6:249 —Lack of any conduct on part of defendant
§ 6:250 — —Landowners still vicariously liable
§ 6:251 — — —Liability limited where owner denied access
§ 6:252 — —Others involved with real property may still be liable

III. PENAL LAW OFFENSES PROSECUTED IN LOCAL COURTS
§ 6:253 Penal law offenses in lower courts, generally
§ 6:254 Petit larceny
§ 6:255 —The ‘‘property’’ stolen may be of many types
§ 6:256 —Value and nature of property key
§ 6:257 — —Certain types of property create more serious charge
§ 6:258 —May be committed in various ways
§ 6:259 —Five elements of larceny
§ 6:260 — —Exercise of dominion and control is key
§ 6:261 — — —Need not be extreme
§ 6:262 — — —Necessary for conviction
§ 6:263 —Five elements of Larceny by False Pretenses
§ 6:264 —Sufficient accusatory instrument
§ 6:265 Assault
§ 6:266 —Elements of the offense
§ 6:267 — —Physical injury must always be caused
§ 6:268 — —Criminally negligent assault with deadly weapon or dangerous

instrument
§ 6:269 — — —Criminal negligence
§ 6:270 — — —Deadly weapon
§ 6:271 — — —Dangerous instrument
§ 6:272 Menacing
§ 6:273 —Menacing A Police Officer
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§ 6:274 — —Federal border agents included
§ 6:275 —Third degree Menacing
§ 6:276 — —Statutory ‘‘fear of serious physical injury’’ includes fear of rape
§ 6:277 —Second degree Menacing
§ 6:278 Criminal mischief
§ 6:279 Prostitution offenses
§ 6:280 Prostitution offenses committed by person other than the prostitute
§ 6:281 —Fourth degree Patronizing a Prostitute
§ 6:282 —Third degree Patronizing a Prostitute
§ 6:283 —Third degree Promoting Prostitution
§ 6:284 —Permitting Prostitution
§ 6:285 Trespass offenses
§ 6:286 —Trespass
§ 6:287 — —Defendant’s knowledge is requisite element
§ 6:288 —Third degree Criminal Trespass
§ 6:289 — —‘‘Building’’ broadly defined
§ 6:290 —Second degree Criminal Trespass
§ 6:291 — —Entry into ‘‘dwelling’’ required
§ 6:292 Harassment
§ 6:293 —Second degree Harassment
§ 6:294 —First degree Harassment
§ 6:295 Disorderly conduct
§ 6:296 Hazing, generally
§ 6:297 Hazing—First Degree
§ 6:298 —Second Degree
§ 6:299 Aggravated Disorderly Conduct
§ 6:300 Sexual Abuse, generally
§ 6:301 —Defenses—Defendant not aware that victim could not consent
§ 6:302 — —Valid medical reason or health care purpose
§ 6:303 — —Married to victim
§ 6:304 Sexual Misconduct
§ 6:305 Forcible Touching
§ 6:306 Persistent Sexual Abuse
§ 6:307 Sexual Abuse in the Third Degree
§ 6:308 Sexual Abuse in the Second Degree
§ 6:309 Sexual Abuse in the First Degree
§ 6:310 Corroboration not required
§ 6:311 Acting for the purposes of sexual gratification
§ 6:312 Establishing physical helplessness
§ 6:313 Aggravated sexual abuse in the Fourth Degree
§ 6:314 Aggravated sexual abuse in the Third Degree
§ 6:315 Aggravated sexual abuse in the Second Degree
§ 6:316 Aggravated sexual abuse in the First Degree
§ 6:317 Course of sexual conduct against a child in the first degree
§ 6:318 Course of sexual conduct against a child in the second degree
§ 6:319 Female genital mutilation
§ 6:320 —No violation
§ 6:321 Facilitation of a sex offense with a controlled substance
§ 6:322 Sexually motivated felony, general law
§ 6:323 Sentencing, generally
§ 6:324 Predatory sexual assault

TABLE OF CONTENTS

xli



§ 6:325 Predatory sexual assault against children
§ 6:326 Endangering the welfare of a child
§ 6:327 —Corroboration required
§ 6:328 —Defenses—Religious defense
§ 6:329 — —Safe harbor defense
§ 6:330 —Conduct not directed at a child
§ 6:331 —Actual harm not required
§ 6:332 —State preemption
§ 6:333 —Unborn children
§ 6:334 —Persons “legally responsible” for childcare
§ 6:335 —Creation of circumstance
§ 6:336 — —Driving while impaired
§ 6:337 — —Firearms
§ 6:338 — —Alcohol & drugs
§ 6:339 — —Child consent is not a defense
§ 6:340 —Attempt crime is possible
§ 6:341 Unlawfully dealing with a child in the First Degree
§ 6:342 Unlawfully dealing with a child in the Second Degree
§ 6:343 Kidnapping—Definitions—Restraint
§ 6:344 — —Abduction
§ 6:345 — —Relative
§ 6:346 —Second degree
§ 6:347 —First degree
§ 6:348 — —Presumption of death during crime
§ 6:349 —Statute constitutional
§ 6:350 —Affirmative defense
§ 6:351 — —May not apply to biological mother
§ 6:352 Unlawful imprisonment—Second degree
§ 6:353 —First degree
§ 6:354 —Intent required
§ 6:355 —Affirmative defense
§ 6:356 Sovereignty and double jeopardy, generally
§ 6:357 Dual sovereignty, generally
§ 6:358 Defending dual charges—Generally
§ 6:359 —Burden of proof on prosecutors once prima facie or nonfrivolous claim

produced
§ 6:360 —New York courts have held that double joepardy may attach to a state

prosecution that commences after a federal prosecution concludes
§ 6:361 —Previous prosecutions may bar second prosecution; CPL § 40.20,

generally
§ 6:362 —Previous prosecutions may bar second prosecution—Substantially

different elements, CPL § 40.20(a)
§ 6:363 — —Exceptions—Prevention of different harms or evils, CPL § 40.20(b)
§ 6:364 — —Contraband matter CPL § 40.20(c)
§ 6:365 — —Exceptions—Homicide as a result of assault-type crime CPL

§ 40.20(d)
§ 6:366 — — —Other exceptions
§ 6:367 —Separate prosecution of jointly prosecutable offenses may bar one or the

other; CPL § 40.40
§ 6:368 —Military court martial tribunal held to be a “court” within meaning of

CPL §§ 40.20 et seq
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IV. FORMS
§ 6:369 Sample Parking Ticket
§ 6:370 Pilot project—Distracted Driving Education Program
§ 6:371 Distracted Driver Education Program of the Nassau County Traffic and

Parking Violations Agency

CHAPTER 7. SENTENCING AND POST-SENTENCING
PROCEEDINGS

I. SENTENCING ALTERNATIVES
§ 7:1 Sentencing, generally
§ 7:2 Many sentence alternatives available
§ 7:3 Incarceration
§ 7:4 —Offenses for which incarceration may be ordered
§ 7:5 — —Class A and B misdemeanors
§ 7:6 — —Unclassified misdemeanors
§ 7:7 — —Violations
§ 7:8 — — —Defined by the Penal Law
§ 7:9 — — —Defined by other laws or ordinances
§ 7:10 — —Traffic infractions
§ 7:11 — —Incarceration for violation of local laws
§ 7:12 — — —Town laws and ordinances
§ 7:13 — — —Village laws and ordinances
§ 7:14 — — —City laws and ordinances
§ 7:15 — — —Jail for zoning violations possible
§ 7:16 —No imprisonment where sentencing not statutory option under law
§ 7:17 —Sentence length may be reduced by good behavior
§ 7:18 —Concurrent vs consecutive terms
§ 7:19 — —When consecutive sentences are possible
§ 7:20 — —When sentences must be concurrent
§ 7:21 — —When court fails to specify
§ 7:22 — —Limit on total time of consecutive sentences
§ 7:23 —Right to counsel if possibility of incarceration exists
§ 7:24 — —Exception for traffic infractions
§ 7:25 — —Court must advise of right to assigned counsel
§ 7:26 No speedy trial rights for delay of sentencing
§ 7:27 —Court may not render right inapplicable
§ 7:28 Probation and conditional discharge
§ 7:29 —Numerous statutory and non-statutory conditions may be imposed
§ 7:30 — —Statutory conditions to be imposed on reasonable basis
§ 7:31 — —Community service often more useful than incarceration
§ 7:32 Community service must accommodate Federal Disabilities Act—

Sentencing and fines
§ 7:33 Probation and conditional discharge—Numerous statutory and non-

statutory conditions may be imposed—Posting of bond or other security
may be ordered

§ 7:34 — —Court may fashion remedy, within limits
§ 7:35 — — —Searches ordered must be constitutional
§ 7:36 — —Conditions should be reasonably specific
§ 7:37 — —Conditions must be related to rehabilitation
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§ 7:38 — —House arrest improper
§ 7:39 — — —Electronic monitoring pursuant to Penal Law Section 65.10

permitted People v. McNair overruled
§ 7:40 —When incarceration may also be imposed
§ 7:41 —No modification of jail time
§ 7:42 —Certain factors render probation appropriate
§ 7:43 — —Length of probation depends on offense committed
§ 7:44 — —Conditions must be specified in writing
§ 7:45 — — —Exception
§ 7:46 — —Probationer not free to leave jurisdiction
§ 7:47 — —Transfer of supervision of probationers
§ 7:48 — —Probation officer supervises defendant
§ 7:49 — — —May take defendant into custody on violation
§ 7:50 — —Tolling of violation
§ 7:51 — — —May obtain and execute search warrant
§ 7:52 — —Resentencing possible on probation violation
§ 7:53 —Conditional discharge only appropriate for specific defendants
§ 7:54 — —Same length for both misdemeanors and violations
§ 7:55 — —May be imposed for traffic infractions
§ 7:56 — —Conditions not to exceed length of sentence
§ 7:57 — —Conditions need not be specified in writing
§ 7:58 — —Resentencing possible on violation
§ 7:59 Fines
§ 7:60 —Fines can be raised, but it must comply with local law
§ 7:61 —Fines for misdemeanors and violations
§ 7:62 —Fines for traffic infractions
§ 7:63 — —Town Court may approve reduction of charges to local ordinances
§ 7:64 — —Fines increase for repeat offenses
§ 7:65 —Municipalities may impose fines
§ 7:66 — —Fines may exceed Penal Law maximum for local violations
§ 7:67 — —Municipal speeding fines must follow Vehicle and Traffic Law

structure
§ 7:68 — —Violations of village zoning laws
§ 7:69 — —Violation of town zoning or planning ordinance
§ 7:70 — —Fines imposed by second class cities
§ 7:71 —Court determines payment schedule
§ 7:72 —Cash or certified checks usually required for payment
§ 7:73 —Individual defendant may be jailed for nonpayment
§ 7:74 — —Permissible jail term depends on offense
§ 7:75 —Civil judgment against individual defendant for nonpayment
§ 7:76 —Corporations may be fined
§ 7:77 — —Where ordinance is silent, Penal Law can control
§ 7:78 — —Double the amount of illegal gain may also be imposed
§ 7:79 — —Civil judgment and enforcement if fine not paid
§ 7:80 —Manner of collection and forwarding of monies
§ 7:81 —Termination of suspension fee
§ 7:82 Mandatory assessments
§ 7:83 —Mandatory surcharge 2013
§ 7:84 —Mandatory surcharge
§ 7:85 — —For offenses under the Penal Law
§ 7:86 —New surcharge for Year 2008
§ 7:87 —New surcharges for year 2003
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§ 7:88 —New surcharges in year 2000
§ 7:89 — —Surcharges for handicap parking
§ 7:90 — —For Vehicle and Traffic Law offenses
§ 7:91 — —New Vehicle and Traffic Surcharges
§ 7:92 — —New surcharges for 2000
§ 7:93 — — —Separate schedule for DWI
§ 7:94 — —New DWI surcharges in 2000
§ 7:95 — — —Certain Vehicle and Traffic Law offenses exempt from surcharge
§ 7:96 — —Defendant may be jailed for nonpayment
§ 7:97 —Crime victim assistance fee
§ 7:98 —Where convictions for more than one offense
§ 7:99 —No surcharge or crime fee where restitution ordered
§ 7:100 —Surcharge and fee may be waived for indigency
§ 7:101 — —Waiver not to be routinely made
§ 7:102 —Manner of collection and forwarding of monies
§ 7:103 —Simultaneous payment of the mandatory surcharge and restitution
§ 7:104 Restitution and reparation
§ 7:105 —Definition of ‘‘victim’’
§ 7:106 — —Victim can be a company
§ 7:107 — —Victim’s estate may receive payments
§ 7:108 —Amounts may be limited
§ 7:109 —Amounts determined by agreement or after hearing
§ 7:110 —Satisfactory evidence of restitution must be proven
§ 7:111 — —Exception where amounts established at trial
§ 7:112 —Specific sum must be imposed at sentencing
§ 7:113 —Full sum can be imposed if there is a partial acquittal
§ 7:114 —Court determines payment schedule
§ 7:115 —Cash or certified checks usually required for payment
§ 7:116 —Award of restitution bars surcharge or crime fee
§ 7:117 —Individual defendant may be jailed for nonpayment
§ 7:118 — —Permissible jail term depends on offense
§ 7:119 —Civil judgments for nonpayment by individual defendants
§ 7:120 —Reparation and restitution payable by corporations
§ 7:121 — —Civil judgment and enforcement for nonpayment
§ 7:122 Civil penalties
§ 7:123 —Not barred by imposition of monetary assessments
§ 7:124 —Use of one remedy no bar to later use of others
§ 7:125 Adjournment in contemplation of dismissal
§ 7:126 —People’s consent usually required
§ 7:127 — —Exception: certain marijuana charges
§ 7:128 —ACD not an admission of guilt
§ 7:129 —Arrest and prosecution deemed a nullity
§ 7:130 —Available for certain marijuana charges
§ 7:131 —Many conditions may be imposed
§ 7:132 — —Cannot impose waiver of rights in related civil litigation
§ 7:133 —Release on recognizance, and notice of dismissal, required
§ 7:134 —Restoration to calendar possible
§ 7:135 —Effect of ACD on later civil suits
§ 7:136 Unconditional discharge
§ 7:137 Various options for sentencing corporations
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II. SENTENCING PROCEDURE
§ 7:138 Conviction must occur before sentencing
§ 7:139 Court must sentence after entry of conviction
§ 7:140 —Sentence to be pronounced without unreasonable delay
§ 7:141 — —Adjournment to determine amount of fine
§ 7:142 — —Adjournment to determine prior convictions
§ 7:143 — —Adjournment for investigation or specific activity
§ 7:144 Prosecutor’s presence at sentencing not required
§ 7:145 Individual defendant’s presence not always required
§ 7:146 —Court may excuse defendant where presence required
§ 7:147 —Sentencing in absentia where defendant’s absence unexcused
§ 7:148 — —Unexcused absence may vitiate plea and promise
§ 7:149 Many sentences immediate when defendant’s appearance optional
§ 7:150 —Most traffic infractions may be answered by mail
§ 7:151 — —Exception to mail plea for certain offenses
§ 7:152 — — —Unauthorized plea by mail a nullity
§ 7:153 —Procedure for plea by mail
§ 7:154 —Sentencing and payment
§ 7:155 — —Police officer may not provide fine schedule
§ 7:156 Immediate sentence when defendant appears in court
§ 7:157 Immediate sentence when defendant waives appearance for entry of plea
§ 7:158 Presentence reports
§ 7:159 —Report required on certain misdemeanors
§ 7:160 — —Exception: where required report waived
§ 7:161 —Report not required on petty offenses
§ 7:162 —Report required where Youthful Offender adjudication possible
§ 7:163 —Contents of report
§ 7:164 — —Court may request abbreviated report
§ 7:165 —Report confidential except on court order
§ 7:166 —Made available to parties one day before sentencing
§ 7:167 —Parties may submit presentence memoranda
§ 7:168 —Court may hold presentence conference
§ 7:169 — —Hearing may also be held if necessary
§ 7:170 —Correctional center receives report after sentencing
§ 7:171 Delayed sentence where fingerprinting required
§ 7:172 Plea bargains, generally
§ 7:173 Arriving at a bargained-for sentence
§ 7:174 —Prosecution’s offer may contain various elements
§ 7:175 —Court alone may make sentence commitment
§ 7:176 —Sentencing follows allocution and plea
§ 7:177 —Court may disregard sentence promise in some cases
§ 7:178 — —Where new information discovered
§ 7:179 — — —Where original commitment conditional
§ 7:180 — — —Where original commitment unconditional
§ 7:181 — — —Less severe sentence may also be imposed
§ 7:182 — —Where defendant absent from sentencing
§ 7:183 —Reasons for higher sentence must be put on record
§ 7:184 —Sentence after trial, without bargain, may be more severe
§ 7:185 Admonishment of defendant where monetary penalties imposed
§ 7:186 ——A no-jail sentence may be stayed
§ 7:187 —Possibility of jail for nonpayment must be stated
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§ 7:188 —Alternative jail sentence may be announced
§ 7:189 Sentencing of corporations
§ 7:190 Option of Youthful Offender adjudication at sentencing
§ 7:191 —Status mandatory if criteria met
§ 7:192 —Where two or more simultaneous convictions occur
§ 7:193 —Certain events make status unavailable
§ 7:194 —Presentence report reviewed after conviction
§ 7:195 —YO adjudication not a criminal conviction
§ 7:196 — —Conviction and most consequences set aside
§ 7:197 — — —Exception: incarceration may still be imposed
§ 7:198 — — —Certain fines may be imposed
§ 7:199 —Sentencing may be in closed courtroom
§ 7:200 —File confidential on adjudication
§ 7:201 Parties have right to address sentencing court
§ 7:202 —Victim’s right to address sentencing court may not extend to local courts
§ 7:203 —Parties’ statements sent to incarceration facility
§ 7:204 Certificate of relief from civil disabilities
§ 7:205 —Relief discretionary where defendant eligible
§ 7:206 —Any court may grant certificate

III. PAYMENT AND ENFORCEMENT OF MONETARY
OBLIGATIONS

§ 7:207 Payment of fines, restitution or surcharge
§ 7:208 Criminal and civil remedies for nonpayment
§ 7:209 —Criminal enforcement against individuals
§ 7:210 —Civil enforcement by people against individuals
§ 7:211 — —Restitution or reparation have priority
§ 7:212 — —Prosecutor enforces civil judgment
§ 7:213 — —Lien priority of civil judgment
§ 7:214 —Alternative civil suit by victim for reparation or restitution
§ 7:215 —Civil enforcement by People against corporation
§ 7:216 Defendant may be resentenced if unable to pay
§ 7:217 —Defendant’s assets must be considered
§ 7:218 —Resentence to jail not to be automatic
§ 7:219 Discharge in bankruptcy generally unavailable
§ 7:220 —Fine is chargeable against estate
§ 7:221 Overpayments may be recovered

IV. MOTIONS TO SET ASIDE SENTENCES AND VACATE
JUDGMENTS

§ 7:222 Nature of the motions
§ 7:223 —Motions addressed to sentences and judgments compared
§ 7:224 —Resentencing also available outside of motion
§ 7:225 Some procedure applicable to both motions
§ 7:226 —One motion in writing on notice to People
§ 7:227 —Contents of motion papers
§ 7:228 —Court may be required to summarily grant motion
§ 7:229 —Court may be able to summarily deny motion
§ 7:230 —Court may hold a hearing
§ 7:231 Defense motion to set aside a sentence
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§ 7:232 —Scope of relief is limited
§ 7:233 —Mandatory and discretionary denial of motion
§ 7:234 —Interest of justice consideration of merits
§ 7:235 —Grant of motion does not affect judgment
§ 7:236 Motion by People to set aside sentence
§ 7:237 —Mandatory and discretionary denial of motion
§ 7:238 —Where bargained-for sentence cannot be carried out
§ 7:239 —Grant of motion does not affect judgment
§ 7:240 The motion to vacate a judgment
§ 7:241 —Use of the motion in lower criminal courts
§ 7:242 — —Frequently used to vacate guilty pleas
§ 7:243 —Time for motion
§ 7:244 —Eight available grounds
§ 7:245 — —Ineffective assistance of counsel
§ 7:246 — —Rosario violations
§ 7:247 — —New evidence
§ 7:248 — —Denial of motion may be required
§ 7:249 —Where denial of motion is discretionary
§ 7:250 —Consideration of motion in the interest of justice

V. VIOLATION OF PROBATION
§ 7:251 Sentence may be altered or revoked
§ 7:252 Filing of affidavit commences proceeding
§ 7:253 —Filing need not be immediate
§ 7:254 Declaration of delinquency may be issued
§ 7:255 —Accusatory instrument prepared if declaration issued
§ 7:256 — —Sufficiency of instrument
§ 7:257 Defendant brought to court after delinquency declaration
§ 7:258 —Upon filing of declaration, defendant must be brought to court
§ 7:259 —Procedure for warrants in cases of violations of probation and

conditional discharges
§ 7:260 —Arraignment
§ 7:261 — —Right to counsel
§ 7:262 — —Defendant’s statement affects further proceedings
§ 7:263 — —Bail
§ 7:264 Hearing on the violation
§ 7:265 —Defendant’s case
§ 7:266 —Standard for conviction
§ 7:267 —Failure to convict does not bar future criminal case
§ 7:268 Sentencing
§ 7:269 —Pendency of proceeding affects sentence

VI. FORMS
§ 7:270 Sentencing—Specialized courts
§ 7:271 Judgment Order (Fine, Surcharge, Crime Fee)
§ 7:272 Judgment Order (Restitution, Reparation)
§ 7:273 Affidavit of Defendant Corporation
§ 7:274 Reproduction of Order of Protection—Family Offense
§ 7:275 —Non-Family Offense
§ 7:276 Defendant’s Waiver of Appearance for Entry of Plea
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§ 7:277 Community Service Agreement
§ 7:278 Order to Stay Execution of Sentence & Attorney Affirmation
§ 7:279 Nassau County mental health court program contract & treatment plan
§ 7:280 Nassau County felony treatment court handbook & adjournment schedule
§ 7:281 C.P.L. § 440 motion

CHAPTER 8. CRIMINAL APPEALS

I. THE INTERMEDIATE APPELLATE COURTS
§ 8:1 The appropriate appellate courts, generally
§ 8:2 —Appeals from the New York City Criminal Court
§ 8:3 —Lower criminal courts outside New York City
§ 8:4 Appropriate appellate court, by judicial department
§ 8:5 —Appeals to Appellate Term in the First Department
§ 8:6 — —Geographic areas and judicial districts covered
§ 8:7 —Appeals to Appellate Term in the Second Department
§ 8:8 — —Geographic areas and judicial districts covered
§ 8:9 —Appeals to County Court in the Third Department
§ 8:10 — —Geographic areas and judicial districts covered
§ 8:11 —Appeals to County Court in the Fourth Department
§ 8:12 — —Geographic areas and judicial districts covered
§ 8:13 Subsequent appeal is to Court of Appeals

II. APPEALS BY DEFENSE AND PROSECUTION
§ 8:14 Defendant’s right to appeal is statutory, but fundamental
§ 8:15 Right of indigent persons to appellate counsel
§ 8:16 Appeals by defendant to intermediate appellate court as of right
§ 8:17 —From judgments and sentences unless sentence of death
§ 8:18 — —Where sentence was part of plea bargain
§ 8:19 — —Appeal from sentence, defined
§ 8:20 — —Limits on appeals from resentencing
§ 8:21 — —Two grounds for appeal of sentence
§ 8:22 — — —Appeal if sentence invalid as a matter of law
§ 8:23 —From sentence that includes order of forfeiture
§ 8:24 —From order setting aside sentence
§ 8:25 Appeals by defendant to intermediate appellate court by permission
§ 8:26 —From order denying motion to vacate judgment or set aside sentence
§ 8:27 —From sentence not appealable as of right
§ 8:28 Appeals by the People to intermediate appellate court as of right
§ 8:29 —From a sentence
§ 8:30 —From order dismissing accusatory instrument
§ 8:31 —From order dismissing indictment and directing filing of prosecutor’s

information
§ 8:32 —From order setting aside verdict and dismissing accusatory instrument
§ 8:33 —From order setting aside or modifying verdict
§ 8:34 —From order vacating a judgment
§ 8:35 —From order setting aside a sentence
§ 8:36 —From order denying motion to set aside a sentence
§ 8:37 —From an order suppressing evidence
§ 8:38 — —People must file statement regarding impact of appealed ruling
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§ 8:39 — —Appeal bars prosecution on instrument if order is not reversed
§ 8:40 —From an order setting aside or modifying a forfeiture verdict
§ 8:41 Direct appeals to Court of Appeals by defendant and People
§ 8:42 Appeals to Court of Appeals from intermediate appellate courts
§ 8:43 —Limited appeals from reversal or modification
§ 8:44 Appealing bail determinations

III. PROCEDURE FOR APPEALS TO INTERMEDIATE APPELLATE
COURTS

§ 8:45 Taking appeal as of right where record was kept below
§ 8:46 —Notice of appeal must be filed
§ 8:47 — —Statement required in notice
§ 8:48 — —Filing to be in duplicate
§ 8:49 — — —Filing where lower court has clerk
§ 8:50 — — —Filing where lower court has no clerk
§ 8:51 —Notice of appeal must be served
§ 8:52 — —Procedure when defendant is appellant
§ 8:53 — —Procedure when the People are appellant
§ 8:54 Taking appeal as of right where no record was kept below
§ 8:55 —Affidavit of errors or notice of appeal must be filed
§ 8:56 — —Where notice of appeal filed first
§ 8:57 —Affidavit of errors must be served
§ 8:58 — —Procedure when defendant is appellant
§ 8:59 — —Procedure when the People appeal
§ 8:60 —Local court must file affidavit of errors and return
§ 8:61 — —Where return is not filed or is defective
§ 8:62 —Local court must serve return on parties
§ 8:63 Procedure for appeal by permission
§ 8:64 —Application for certificate granting leave to appeal
§ 8:65 — —Procedure in First Department
§ 8:66 — —Procedure in Second Department
§ 8:67 — —Procedure in Third Department
§ 8:68 — —Procedure in Fourth Department
§ 8:69 —Filings must be made if certificate issued
§ 8:70 — —Where no record was kept below
§ 8:71 —Subsequent procedure same as for appeals as of right

IV. PROCEDURE FOR APPEALS TO COURT OF APPEALS
§ 8:72 Certificate granting leave to appeal required
§ 8:73 —Certificate and its issuance
§ 8:74 —Time to apply for certificate
§ 8:75 —Manner of application
§ 8:76 —Notifications to parties by Court of Appeals
§ 8:77 —Determination of the application

V. EXTENSIONS OF TIME TO TAKE APPEAL, AND CORRECTION
OF ERRORS

§ 8:78 Defendant’s time for taking an appeal may be extended
§ 8:79 —Only two grounds available for granting extension
§ 8:80 —Time for motion for extension
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§ 8:81 —Written motion on notice required
§ 8:82 —Contents of motion papers
§ 8:83 —People may file opposition papers
§ 8:84 —Motion determined on submission or after hearing
§ 8:85 — —When motion must be granted without hearing
§ 8:86 — —When motion may be denied without hearing
§ 8:87 — —When hearing required
§ 8:88 —Appeal of intermediate appellate court’s determination of motion
§ 8:89 Appellate courts have discretion to correct errors
§ 8:90 —Errors in connection with documents
§ 8:91 —Errors in connection with service of notice of appeal

VI. STAYS OF JUDGMENT PENDING APPEAL
§ 8:92 Stay pending appeal to intermediate appellate court
§ 8:93 —Various factors determine whether stay is appropriate
§ 8:94 — —Appeals from local courts outside New York City
§ 8:95 — —Appeals from New York City Criminal Court
§ 8:96 —Prosecution entitled to notice and opportunity to be heard
§ 8:97 —One application only may be made
§ 8:98 —Order granting stay may remain in effect for 120 days
§ 8:99 — —Exception
§ 8:100 —Stay effective when defendant released or bail posted
§ 8:101 —Defendant must surrender if judgment affirmed
§ 8:102 Stay pending appeal to Court of Appeals
§ 8:103 —When order and stay become effective
§ 8:104 —Time for application for stay
§ 8:105 — —Prosecution entitled to notice and opportunity to be heard
§ 8:106 — —One application only may be made
§ 8:107 —Order granting stay effective for 120 days
§ 8:108 — —Period may be longer if time for argument/submission extended
§ 8:109 —Stay terminates when leave to appeal is denied
§ 8:110 — —Defendant must surrender when leave is denied
§ 8:111 —Surrender of defendant if judgment is affirmed
§ 8:112 Sentences of imprisonment, generally
§ 8:113 Appeals for suspension of license—Suspension from court—Stays pending

appeal
§ 8:114 — —Effect of stay order
§ 8:115 —Hearing from Department of Motor Vehicles—Pleadings, generally
§ 8:116 — —General procedure
§ 8:117 — —Evidence, generally
§ 8:118 — —Penalties
§ 8:119 — —Delay of suspension or fine
§ 8:120 — —Automatic dismissals

VII. PERFECTING THE APPEAL
§ 8:121 Procedure generally determined by appellate courts
§ 8:122 Perfecting appeal to County Court or Appellate Term where no

stenographic record kept
§ 8:123 —Notice of argument must be filed and served
§ 8:124 — —Time for argument may be delayed
§ 8:125 —Compliance with court rules required

TABLE OF CONTENTS

li



§ 8:126 —Dismissal for failure to comply with procedure
§ 8:127 Perfecting appeals to intermediate appellate court in all other instances
§ 8:128 —Many matters determined by court rules
§ 8:129 —Preparing and settling transcripts for appeal as of right
§ 8:130 —Transcripts for poor persons taking an appeal as of right
§ 8:131 — —Expense of transcripts covered by state funds
§ 8:132 — —Transcript may be provided to defendant or counsel
§ 8:133 Appeal to the Court of Appeals
§ 8:134 —Many matters determined by court rules

VIII. FORMS
§ 8:135 Notice of Appeal
§ 8:136 Affidavit of Errors
§ 8:137 Application for Stay Pending Appeal
§ 8:138 Notice of entry

CHAPTER 9. COMMENCEMENT OF A CIVIL ACTION
AND PRETRIAL PROCEDURE

I. CIVIL JURISDICTION
§ 9:1 Subject matter jurisdiction of village and town courts
§ 9:2 —Exceptions for Nassau and Suffolk Counties
§ 9:3 —Jurisdictional amount and joinder of claims
§ 9:4 —Counterclaims
§ 9:5 — —Amount in excess of jurisdictional limit deemed waived
§ 9:6 —Additional jurisdiction and powers
§ 9:7 Venue and jurisdiction over parties in the justice courts
§ 9:8 —Failure to meet jurisdictional requirement may be waived
§ 9:9 Subject matter jurisdiction of district courts
§ 9:10 —Jurisdictional amount and joinder of claims
§ 9:11 — —Exception to permissible joinder
§ 9:12 —Provisional remedies
§ 9:13 —Counterclaims
§ 9:14 —Additional jurisdiction and powers
§ 9:15 —Jurisdiction with respect to arbitration issues
§ 9:16 — —Arbitrability of a matter
§ 9:17 — —Action on award already rendered
§ 9:18 — —Mandatory arbitration
§ 9:19 Venue of district court actions
§ 9:20 Personal and in rem jurisdiction in district court
§ 9:21 —Personal jurisdiction over non-resident defendants
§ 9:22 —Personal jurisdiction over parties added to pending action
§ 9:23 —In rem jurisdiction
§ 9:24 Identity of local civil court in New York City

II. COMMENCEMENT OF THE ACTION AND PLEADINGS
§ 9:25 Service of summons commences the action
§ 9:26 —Contents of justice court summons
§ 9:27 —Contents of district court summons
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§ 9:28 —Clerk or attorney issues summons
§ 9:29 — —Obtaining the return date for justice court summons
§ 9:30 — —Obtaining the return date for district court summons
§ 9:31 —Various methods available for service
§ 9:32 — —Restrictions on service by publication in justice courts
§ 9:33 — —Restrictions on service by publication in district court
§ 9:34 — —“Completion” of service depends on method used
§ 9:35 —Service of justice court summons generally required within county
§ 9:36 — —When service may be made in adjoining county
§ 9:37 —Service of district court summons generally within county
§ 9:38 — —Service outside of county allowed in some cases
§ 9:39 —Filing of proof of service required
§ 9:40 — —Court fee must be paid
§ 9:41 —Time to appear and answer the justice court summons
§ 9:42 —Time to appear and answer the district court summons
§ 9:43 —Justice court summons or notice of petition not filed on time
§ 9:44 —Where district court summons not filed on time
§ 9:45 Pleadings in town, village and district courts
§ 9:46 —Formal pleadings not always required
§ 9:47 — —Court may require formal pleadings
§ 9:48 — —When required in district court
§ 9:49 —Counterclaims
§ 9:50 — —Reply to counterclaims not necessary
§ 9:51 — —Where counterclaim is against plaintiff and another
§ 9:52 —Cross-claims
§ 9:53 —Third-party impleader claim
§ 9:54 —Non-residents as additional parties in district court
§ 9:55 —Pleadings may be amended or supplemented
§ 9:56 —Filing of pleadings required in district court

III. THE PRO SE PARTY IN CIVIL LITIGATION
§ 9:57 Pro se parties, generally
§ 9:58 —Right to appear pro se
§ 9:59 —No right to counsel in civil matters
§ 9:60 —Counsel may not overreach pro se party
§ 9:61 —Special concerns at settlement

IV. MOTION PRACTICE
§ 9:62 Motion practice, generally
§ 9:63 —Justice courts may entertain motions informally
§ 9:64 —Motion practice is formal in district court
§ 9:65 — —Differences between district courts and Supreme Court
§ 9:66 — —When order to show cause required in district court
§ 9:67 —The motion to dismiss
§ 9:68 — —Motions allowed at any time
§ 9:69 — —Lack of jurisdiction over the person
§ 9:70 —The motion for summary judgment
§ 9:71 — —Motion for summary judgment in lieu of complaint
§ 9:72 —Motion to correct pleadings

TABLE OF CONTENTS

liii



V. DISCLOSURE
§ 9:73 Disclosure available in justice and district courts
§ 9:74 —Service of disclosure devices in justice court actions
§ 9:75 —Service of disclosure devices in district court actions
§ 9:76 —Implied admissions
§ 9:77 — —Penalties for unreasonable denials

VI. FORFEITURE (PROCEEDS OF A CRIME) CPLR CHAPTER 13-A
§ 9:78 Forfeiture—Definitions
§ 9:79 —Generally
§ 9:80 —In rem proceedings
§ 9:81 —In personam proceedings
§ 9:82 —Due diligence
§ 9:83 —Civil Actions—Generally, CPLR 1311
§ 9:84 — —Timing
§ 9:85 — —Actions relating to post-conviction forfeiture crimes, CPLR 1311(1)(a)
§ 9:86 — —Actions relating to pre-conviction forfeiture crimes, CPLR 1311(1)(b)
§ 9:87 — —Trial by jury
§ 9:88 — —Burden of proof—Generally
§ 9:89 — — —Pre-conviction, non-criminal defendant
§ 9:90 — — — —Proceeds of a crime
§ 9:91 — — — —Substituted proceeds of a crime
§ 9:92 — — — —Instrumentality of a crime
§ 9:93 — —Rebuttable presumptions; CPLR 1311(3)(c)
§ 9:94 — —Dismissal in the interests of justice; CPLR 1311(4)
§ 9:95 — —Dismissal in the interests of justice—Notice in writing required;

CPLR 1311(4)(b)
§ 9:96 — — —Relief applicable must be brought to superior court
§ 9:97 — — —Compelling factor necessary; CPLR 1311(4)(d)
§ 9:98 — —Commencement; Right to notice; Non-defendant rights
§ 9:99 — —Sealed records
§ 9:100 — —Recovery amount, generally
§ 9:101 — —Criminal liability; CPLR 1311(9)
§ 9:102 — —Proper venue, generally
§ 9:103 — —Proper venue—Post-conviction forfeiture
§ 9:104 — —Property acquired in good faith by an attorney as payment; CPLR

1311(12)
§ 9:105 — —City forfeiture statutes not preempted by State law
§ 9:106 — —Forfeitures as a result of DWI
§ 9:107 — —Out of state seizures
§ 9:108 — —Property seized, but no forfeiture proceeding
§ 9:109 —Creditor’s rights in personal property
§ 9:110 —Order of attachment with notice
§ 9:111 —Order of attachment without notice
§ 9:112 — —Confirmation of order
§ 9:113 —Service of summons
§ 9:114 —Service of Summons—Defendant dies before summons served
§ 9:115 — —Extension of time
§ 9:116 —Garnishee’s statement
§ 9:117 —Disclosure, CPLR 1326
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§ 9:118 —Proceedings to determine adverse claims—Generally
§ 9:119 — —Disputed facts
§ 9:120 —Vacating or modifying a judgment
§ 9:121 — —Burden of proof
§ 9:122 —Assigning interest
§ 9:123 —Grounds for a preliminary injunction or temporary restraining order

(TRO)
§ 9:124 —TRO, generally
§ 9:125 — —Service
§ 9:126 —Vacating or modifying a preliminary injunction or TRO; CPLR 1336
§ 9:127 —Disposal of property
§ 9:128 —Innocent Owner’s Defense, generally
§ 9:129 —Innocent Owner’s Defense—Due process—Requirement of Krimstock

hearing—Generally
§ 9:130 — — — —Krimstock distinguished
§ 9:131 — — — —Burden on defendant
§ 9:132 — — — —Defendant burden of proof
§ 9:133 — — — — —Sufferance
§ 9:134 — — — — —Continued deprivation
§ 9:135 — — — —City’s possessory interest
§ 9:136 — —Not unconstitutionally vague; subject to excessive fines clause
§ 9:137 — —Notice requirement
§ 9:138 — — —Violations of Vehicle & Traffic Law § 1192

VII. FORMS
§ 9:139 Justice Court Endorsed Summons
§ 9:140 Justice Court Summons with Complaint Annexed
§ 9:141 District Court Endorsed Summons
§ 9:142 District Court Summons with Complaint Annexed

CHAPTER 10. CIVIL TRIAL AND POST-TRIAL
PROCEDURE

I. TRIALS GENERALLY AND THE DISTRICT COURT
ARBITRATION PROGRAM

§ 10:1 Trials, generally
§ 10:2 Lower court civil trials, generally
§ 10:3 —Statutory authority for trials
§ 10:4 — —Uniform Rules also applicable
§ 10:5 Right to jury trial
§ 10:6 —Many issues triable by jury as of right
§ 10:7 — —Right to jury does not extend to small claims actions
§ 10:8 — —Summary proceedings involving real property
§ 10:9 — — —No monetary limit for rent due
§ 10:10 — —Lien actions in district court
§ 10:11 —Contractual waiver of jury trial
§ 10:12 — —Some waivers barred by statute
§ 10:13 —Waiver of right occurs if jury not requested
§ 10:14 — —Relief from waiver may be granted
§ 10:15 Setting the trial date and demanding jury in justice court
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§ 10:16 —Date may be chosen by agreement
§ 10:17 —Obtaining a jury trial
§ 10:18 Setting the trial date and demanding jury in district court
§ 10:19 —Where any party appears pro se
§ 10:20 —Where all parties appear by attorney
§ 10:21 — —Notice of trial and certificate of readiness
§ 10:22 — — —Actions for medical malpractice and against municipalities
§ 10:23 —Motion to strike action from trial calendar
§ 10:24 —Discovery after case placed on trial calendar
§ 10:25 —Obtaining a jury trial
§ 10:26 — —Jury demand in summary proceedings
§ 10:27 — —Waiver of jury trial; cure of waiver
§ 10:28 —Special preferences for early trial may be requested
§ 10:29 — —Objection may be made to requested preference
§ 10:30 — —Grant, denial or revocation of preference
§ 10:31 Mandatory arbitration program in district court
§ 10:32 —Inapplicable to most small claims cases
§ 10:33 —Arbitration may also be used by stipulation
§ 10:34 — —Award may exceed district court limits if matter originated in

Supreme Court
§ 10:35 —Counterclaims and cross-claims
§ 10:36 —Placement of case on arbitration calendar
§ 10:37 —Identity of arbitrators
§ 10:38 — —Disqualification
§ 10:39 — —Judicial hearing officer as arbitrator
§ 10:40 —Size and makeup of arbitration panels
§ 10:41 —Settlement or discontinuance prior to hearing
§ 10:42 —Place and time of arbitration hearing
§ 10:43 — —Continuance for inability to schedule a hearing
§ 10:44 — — —Court hearing after two continuances
§ 10:45 —The arbitration hearing
§ 10:46 — —Powers of arbitrators similar to those of court
§ 10:47 —Filing, service and effect of arbitration award
§ 10:48 — —Motion to vacate award may be available
§ 10:49 — — —Available grounds
§ 10:50 — — —Effect of grant of motion
§ 10:51 —Defaults at the hearing
§ 10:52 — —Action may be restored after default
§ 10:53 —Trial de novo may be demanded
§ 10:54 — —Where timely demand not served or filed
§ 10:55 — —Fees are payable for trial
§ 10:56 — —Where arbitration heard by judicial hearing officer
§ 10:57 — —Arbitration may not be used in evidence at trial
§ 10:58 — —Where result less favorable to demanding party after trial
§ 10:59 Calendar defaults in district court
§ 10:60 —Manner of restoring actions stricken from calendar
§ 10:61 — —Process on restoration
§ 10:62 —Restoration of actions not on calendar, other than those stricken

II. FIGURING OUT COSTS
§ 10:63 Figuring out costs—Generally—Justice Courts
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§ 10:64 — —District Courts—Ordinary costs
§ 10:65 — — —Limited costs in certain actions
§ 10:66 — — —No costs in certain proceedings
§ 10:67 — —Other Courts
§ 10:68 —Security for costs
§ 10:69 —General Costs—Prevailing party; UJCA § 1902
§ 10:70 — —Prevailing party—No counterclaims
§ 10:71 — — —Counterclaims
§ 10:72 — — —Cause of action pleading in the alternative
§ 10:73 — —Plaintiff recovery—Defendant’ failure to answer
§ 10:74 — — —Recovery upon motion before trial
§ 10:75 — — —Disobedience to a court order or subpoena
§ 10:76 — — —Multiple plaintiffs
§ 10:77 — — —Multiple defendants
§ 10:78 — — —Defendant discontinues counter claim
§ 10:79 — —Defendant recovery
§ 10:80 — —No provision made
§ 10:81 — —Confession of judgment
§ 10:82 —Limitation of costs—Justice Courts
§ 10:83 —No cost to a plea of bankruptcy
§ 10:84 —Costs allowed by the court
§ 10:85 —Taxation
§ 10:86 — —Review of taxation
§ 10:87 — — —Motion required
§ 10:88 —Disbursements allowable; UJCA § 1908
§ 10:89 —Disbursements allowable—Service of process by mail not

acknowledged
§ 10:90 —Costs of appeal
§ 10:91 —Fees payable to the Clerk—Generally
§ 10:92 — —Pay before performance
§ 10:93 — —Justice Courts; UJCA § 1911(a)(1)
§ 10:94 — —District Courts; UDCA § 1911(a)
§ 10:95 —Actions where no fee charged
§ 10:96 —Witness fees, generally
§ 10:97 —Civil Procedure Law Rules—Fees, generally
§ 10:98 — —Exemptions to fees
§ 10:99 — —More than one plaintiff or defendant
§ 10:100 — —Cost of appeal, generally
§ 10:101 — —Appellate Division, First Dept
§ 10:102 — —Appellate Division, Second Dept

III. JURY SELECTION
§ 10:103 Understanding the jury pool
§ 10:104 —Identification of prospective jurors
§ 10:105 —Procedure for obtaining jurors in justice courts
§ 10:106 —Procedure for obtaining jurors in district courts
§ 10:107 Qualifications of jurors
§ 10:108 —Disqualifications and exemptions for jurors
§ 10:109 Standards for selecting trial jurors
§ 10:110 —Option to select alternate jurors
§ 10:111 —Judge’s presence during selection
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§ 10:112 —Litigants’ right to be present
§ 10:113 —Oath administered to prospective jurors
§ 10:114 —Parties may exercise two types of challenges
§ 10:115 — —Challenges for cause
§ 10:116 — — —Based on conflict of interest
§ 10:117 — — —Based on family relationships
§ 10:118 — — —Based on lack of objectivity
§ 10:119 — — —Certain grounds insufficient for disqualification
§ 10:120 — —Peremptory challenges
§ 10:121 — — —May not be based on race
§ 10:122 — — —Sequence for challenges
§ 10:123 — — —Peremptory challenges for alternate jurors
§ 10:124 Steps in impaneling a jury
§ 10:125 —Oath administered to jury members chosen

IV. CONDUCT OF THE TRIAL
§ 10:126 General procedure for trial
§ 10:127 Opening statements
§ 10:128 Burden of proof
§ 10:129 —Preponderance is less than other standards
§ 10:130 Evidentiary issues
§ 10:131 —Examination of witnesses
§ 10:132 — —Witness’s oath or affirmation
§ 10:133 — —Cross-examination
§ 10:134 — —Re-direct and re-cross examination
§ 10:135 —Real evidence
§ 10:136 —Introducing documents
§ 10:137 — —The business records rule
§ 10:138 — — —General writing or records
§ 10:139 — — —Hospital bills
§ 10:140 — — —Other records
§ 10:141 —Objections
§ 10:142 —Role of the court
§ 10:143 Proving plaintiff’s case, generally
§ 10:144 The defense case, generally
§ 10:145 Summations
§ 10:146 Decision and judgment in a bench trial
§ 10:147 —Decision required in 30 days
§ 10:148 — —Effect of failure to comply in district court
§ 10:149 —Winning party prepares papers
§ 10:150 Availability of interest, costs and disbursements
§ 10:151 Procedures specific to a jury trial
§ 10:152 —Court gives preliminary instructions to jurors
§ 10:153 —Opening statements and summations made to jury
§ 10:154 —Judge must charge jury at close of all evidence
§ 10:155 —Jury deliberations
§ 10:156 — —Jurors’ communications very limited
§ 10:157 —Jury renders verdict
§ 10:158 — —Decision need not be unanimous
§ 10:159 — —When verdict must be in writing
§ 10:160 — —Mistrial when jurors cannot agree
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V. TRIAL AND POST-TRIAL MOTIONS
§ 10:161 Motions during trial
§ 10:162 —The motion for judgment
§ 10:163 —The motion for continuance or mistrial
§ 10:164 Motions to set aside verdicts
§ 10:165 —Jury verdicts
§ 10:166 —Bench trial verdicts

VI. SUBPOENAS
§ 10:167 Subpoenas, generally
§ 10:168 —Trial subpoenas in village and town courts
§ 10:169 —Trial subpoenas in district courts

VII. PREPARATION AND EXECUTION OF JUDGMENTS
§ 10:170 Judgments, generally
§ 10:171 Judgments, limited amounts
§ 10:172 Default judgments
§ 10:173 —Notice of service & summons
§ 10:174 Execution of judgment, generally
§ 10:175 Execution of judgment—Necessity of transcript
§ 10:176 — —Prima facie proof of judgment
§ 10:177 —Judgment against enforcement officer, not a sheriff
§ 10:178 —Judgment against a sheriff
§ 10:179 —Execution issued out of court
§ 10:180 —Execution levied against real property
§ 10:181 —Execution against property of tenant
§ 10:182 District Court execution of judgment—Order of attachment issued
§ 10:183 —Injunctions and receiverships
§ 10:184 —Contempt

CHAPTER 11. SMALL CLAIMS

I. SMALL CLAIMS, GENERALLY
§ 11:1 Small claims courts
§ 11:2 Small claims procedure in all local courts nearly identical
§ 11:3 —Filing fees are different
§ 11:4 —Jurisdiction of courts is different
§ 11:5 Small claims action is for money only
§ 11:6 —Equitable relief unavailable
§ 11:7 —Interest is added to claim
§ 11:8 —Costs are added to the amount claimed
§ 11:9 Small claims generally reserved for individuals
§ 11:10 —Certain governmental corporations may bring claims
§ 11:11 —Commercial small claims permitted in district court and some others
§ 11:12 —Children may bring claims
§ 11:13 — —Children as defendants
§ 11:14 Small claims uses informal and simplified procedures
§ 11:15 —Counsel not required but permissible
§ 11:16 —Corporate defendants need not appear by counsel
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§ 11:17 Small claims standard is substantial justice
§ 11:18 —Substantive law must be followed
§ 11:19 — —Statute of limitations is applicable
§ 11:20 — — —Limitations applicable to common small claims actions
§ 11:21 — —Notice of claim may be required
§ 11:22 — —Affirmative defenses may be raised
§ 11:23 Appeal available on one ground only
§ 11:24 —Small claims decision reviewed for substantial justice

II. PROCEDURE
§ 11:25 Proper court determined by defendant’s status
§ 11:26 —Residence means actual residence
§ 11:27 — —Mere ownership of property not sufficient
§ 11:28 —Office for the transaction of business
§ 11:29 —Regular employment within the municipality
§ 11:30 —Landlord-Tenant relationship
§ 11:31 Commencement of the action
§ 11:32 —Correct name of defendant must be determined if possible
§ 11:33 —Notice of claim filled out
§ 11:34 — —Claim not to be prejudged
§ 11:35 — —Where claim has been previously filed and decided
§ 11:36 —The hearing date is set
§ 11:37 —Court mails notice of claim to defendant
§ 11:38 — —Personal service as alternative if mail not possible
§ 11:39 — —Incomplete service does not provide jurisdiction
§ 11:40 — —Dismissal for failure to complete service of notice
§ 11:41 — —Amended notice where defendant’s correct name becomes known
§ 11:42 —Informational booklet provided on filing claim
§ 11:43 No formal pleadings required in response to notice of claim
§ 11:44 Disclosure generally unavailable
§ 11:45 —Subpoenas may be issued by court
§ 11:46 The small claims hearing
§ 11:47 —Case called by clerk or court
§ 11:48 —Court must determine correct name of defendant
§ 11:49 —Non-party representative may be allowed to participate
§ 11:50 —Order and type of proof
§ 11:51 — —Visual evidence is properly used
§ 11:52 —Rules of evidence generally inapplicable
§ 11:53 — —Exception for privileged communications
§ 11:54 — —Exception for transactions with decedents and the mentally ill
§ 11:55 — —Certain documentary evidence improper elsewhere may be accepted
§ 11:56 —Counterclaims may be interposed
§ 11:57 — —Procedure on a counterclaim
§ 11:58 —Third parties may be impleaded
§ 11:59 —Hearing generally to be concluded in one session
§ 11:60 — —Submission of additional proof after hearing may be improper
§ 11:61 —Where defendant appears engaged in illegal activities
§ 11:62 Failure to appear: default
§ 11:63 —When the defendant defaults
§ 11:64 — —Proof still required on default
§ 11:65 —When the plaintiff defaults
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§ 11:66 —Where both parties default
§ 11:67 The court must render a decision
§ 11:68 —The notice of decision should be in writing
§ 11:69 —Form of decision
§ 11:70 —Court’s award can be conditioned on action
§ 11:71 —Defendant’s name can be amended after judgment
§ 11:72 — —Defendant’s obligation to reveal correct name
§ 11:73 —Decision res judicata as to amount only
§ 11:74 Appeal
§ 11:75 Motion to vacate judgment or order
§ 11:76 —Informal application to open default judgment
§ 11:77 Juries—Generally presumed waived
§ 11:78 —No right to jury trial in Nassau Village Justice Courts
§ 11:79 —No federal or state right unless specially granted by statute
§ 11:80 —Demand required
§ 11:81 — —Affidavit required
§ 11:82 —Commencement time for filing request
§ 11:83 —Necessity of triable issues of fact
§ 11:84 —Rules of evidence; claim unchanged
§ 11:85 No security required for small claims

III. RESOLUTION OF SMALL CLAIMS THROUGH ARBITRATION
OR MEDIATION

§ 11:86 Alternative resolution of a small claim, generally
§ 11:87 —Court confirmation of mediated or arbitrated settlement may be

available
§ 11:88 —Parties in district court small claims may opt for arbitration
§ 11:89 — —Arbitration governed by specific rules
§ 11:90 — —Right to appeal is waived

IV. COMMERCIAL SMALL CLAIMS
§ 11:91 Commercial small claims
§ 11:92 —Nature and amount of claim
§ 11:93 —Necessary contacts between defendant and municipality
§ 11:94 —Use of commercial small claims is limited
§ 11:95 — —Certification must be filed upon filing claim
§ 11:96 —Where claim is a “consumer transaction”
§ 11:97 — —Additional requirements upon filing
§ 11:98 —Proceedings on default
§ 11:99 —Commercial small claims may be arbitrated

V. PROCEEDINGS UPON JUDICIAL DISQUALIFICATION
§ 11:100 Judicial disqualification, generally
§ 11:101 —Transfer of case by county court from original local court to another

local court
§ 11:102 —Transfer of outside judge to original local court
§ 11:103 —Discontinuance of case for filing in another court

VI. FORMS
§ 11:104 Justice Court Notice of Claim
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§ 11:105 District Court Notice of Claim
§ 11:106 Reproduction of District Court Complaint Form
§ 11:107 Small Claims Part, Small Claims Counterclaim
§ 11:108 Justice Court Notice of Small Claims Decision (to judgement creditor)
§ 11:109 Justice Court Notice of Small Claims Decision (to judgement debtor)
§ 11:110 Reproduction of District Court Notice of Small Claims/Commercial

Claims Judgment
§ 11:111 Reproduction of District Court Commercial Claims Complaint Form
§ 11:112 Pleadings for legal fees

CHAPTER 12. SUMMARY PROCEEDINGS

I. OVERVIEW OF THE SUMMARY PROCEEDINGS
§ 12:1 Purpose of a summary proceeding
§ 12:2 Special proceeding
§ 12:3 Two types of summary proceedings
§ 12:4 Governing statutes
§ 12:5 —Good Cause Eviction Law
§ 12:6 —COVID-19 emergency legislation
§ 12:7 Parties
§ 12:8 —Proper petitioner
§ 12:9 —Respondent
§ 12:10 Respondent—Necessary party
§ 12:11 —Family members
§ 12:12 —Deceased tenant
§ 12:13 —Spouse
§ 12:14 —Miscellaneous Relationships
§ 12:15 —Domestic partner
§ 12:16 Grounds

II. SUBJECT MATTER JURISDICTION AND VENUE
§ 12:17 Subject matter jurisdiction
§ 12:18 —Court must have power and authority to hear summary proceeding
§ 12:19 — —Choice of court
§ 12:20 —Necessary steps to invoke jurisdiction
§ 12:21 —Agreement to pay rent
§ 12:22 —Respondent must be in possession of real property
§ 12:23 —No jurisdiction to determine title in summary proceeding
§ 12:24 —Justice or district court can determine rent due in any amount
§ 12:25 Venue
§ 12:26 —Specific geographical locations
§ 12:27 — —Long Island
§ 12:28 — —Upstate New York
§ 12:29 —Transfer for improper venue in district court
§ 12:30 —Request for change of venue

III. PRE-COMMENCEMENT PREDICATE NOTICES
§ 12:31 Holdover proceeding—Landlord/tenant relationship
§ 12:32 —No landlord/tenant relationship
§ 12:33 Nonpayment proceeding—Demand for rent
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§ 12:34 — —Manufactured home tenant

IV. PLEADINGS IN SUMMARY PROCEEDINGS
§ 12:35 Pleadings, generally
§ 12:36 Notice of petition
§ 12:37 Notice of petition-Form
§ 12:38 Notice of petition—Contents
§ 12:39 —Return date
§ 12:40 —Fees
§ 12:41 Order to show cause
§ 12:42 —Fees
§ 12:43 Petition
§ 12:44 —Description of premises
§ 12:45 —Facts supporting the proceeding
§ 12:46 —Relief sought
§ 12:47 —Fair Debt Collection Practices Act
§ 12:48 —Verification
§ 12:49 — —Contents
§ 12:50 — —Proper person
§ 12:51 —Amendment
§ 12:52 —Bill of Particulars
§ 12:53 The answer
§ 12:54 —Asserting defenses
§ 12:55 —Proper person
§ 12:56 —Form
§ 12:57 —Time
§ 12:58 —Jury trial—Demand
§ 12:59 — —Time for Demand
§ 12:60 — —Waiver
§ 12:61 —Defenses, generally
§ 12:62 —Defenses
§ 12:63 — —Personal jurisdiction
§ 12:64 — —Subject matter jurisdiction
§ 12:65 — —On the merits
§ 12:66 — —Nonpayment proceedings
§ 12:67 — — —No default in the payment of rent
§ 12:68 — — —Breach of warranty of habitability
§ 12:69 — —Holdover proceedings
§ 12:70 — — —Retaliation
§ 12:71 —Counterclaims

V. PERSONAL JURISDICTION IN SUMMARY PROCEEDINGS
§ 12:72 Commencement—Service of process
§ 12:73 — —Governing statute
§ 12:74 — —Time for service
§ 12:75 — —Methods
§ 12:76 Service of process—Personal delivery
§ 12:77 —Substituted service
§ 12:78 — —“Person of suitable age and discretion”
§ 12:79 — —Mailing required
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§ 12:80 —“Conspicuous part” service
§ 12:81 — —Reasonable application standard
§ 12:82 —“Conspicuous Part” service—Mailing
§ 12:83 —Conspicuous part service—Mailing—Respondent is natural person
§ 12:84 —Substituted or conspicuous part service—Mailing—Respondent is

corporation, joint-stock or other unincorporated association
§ 12:85 —Additional service required in Westchester County
§ 12:86 —Proof of service—Filing
§ 12:87 — —When service is “complete”
§ 12:88 — —Filing fees

VI. MOTIONS AND DISCOVERY IN SUMMARY PROCEEDINGS
§ 12:89 Motions and discovery
§ 12:90 —CPLR governs
§ 12:91 —Permission

VII. PROCEEDINGS ON THE RETURN DATE
§ 12:92 Return date—Prompt resolution
§ 12:93 — —Unrepresented parties
§ 12:94 —Prompt—Unrepresented parties—Court’s role
§ 12:95 —Prompt resolution—Adjournment
§ 12:96 — —Settlement
§ 12:97 — — —Enforcement of stipulation of settlement
§ 12:98 Trial—Jury
§ 12:99 —Burden of proof
§ 12:100 — —Rules of evidence

VIII. JUDGMENT, WARRANT OF EVICTION, STAY
§ 12:101 Judgment
§ 12:102 Default Judgment
§ 12:103 —Vacate
§ 12:104 —Money judgment on default
§ 12:105 —Money judgment—“Reasonable application” versus “due diligence”
§ 12:106 —Military service
§ 12:107 Default Judgment Military service—Stay of proceeding
§ 12:108 Judgment—Costs
§ 12:109 — —Force alleged
§ 12:110 —Disbursements
§ 12:111 —Attorneys’ fees
§ 12:112 —Limitation on fees
§ 12:113 —Enforcement
§ 12:114 — —Transcript of judgment
§ 12:115 — —District courts
§ 12:116 Warrant of eviction
§ 12:117 —Execution
§ 12:118 —Contents
§ 12:119 —Effect
§ 12:120 — —Court’s jurisdiction
§ 12:121 —Rent after issuance
§ 12:122 —Stays

VILLAGE, TOWN AND DISTRICT COURTS IN NEW YORK

lxiv



§ 12:123 — —Nonpayment proceeding—Payment of rent
§ 12:124 — — — —Deposit with the court
§ 12:125 — — —Undertaking
§ 12:126 — — —Payment of rent or undertaking—Effect of deposit or undertaking
§ 12:127 — —Insolvency or bankruptcy
§ 12:128 — —Dwelling—Up to one year
§ 12:129 — —Military personnel and dependents
§ 12:130 — —Utilities discontinued in multiple dwelling
§ 12:131 — —Failure to make repairs
§ 12:132 —Vacate—Prior to execution
§ 12:133 — —After execution

IX. MANUFACTURED HOMES
§ 12:134 Eviction—Manufactured homes
§ 12:135 — —Grounds
§ 12:136 — — —Nonpayment proceedings
§ 12:137 — — —Violation of lease term
§ 12:138 — —Grounds for eviction—Change in land use
§ 12:139 — —Defenses
§ 12:140 — —Grounds—Holdover: 90-day eviction notice required
§ 12:141 — —Threat to health and safety
§ 12:142 — —Nonpayments

CHAPTER 13. CIVIL APPEALS AND ENFORCEMENT OF
JUDGMENTS

I. THE RIGHT TO A CIVIL APPEAL
§ 13:1 The appellate process, generally
§ 13:2 CPLR generally provides procedure
§ 13:3 Correct intermediate appellate court varies by department
§ 13:4 —Next appeal is to Appellate Division
§ 13:5 — —Permission required to appeal from Appellate Term
§ 13:6 — —Certain County Court orders appealable as of right
§ 13:7 Final Appeals—Final appeal is to Court of Appeals
§ 13:8 Final Appeal—Final appeal is to Court of Appeals—Appeal as of right
§ 13:9 Final Appeals—Final appeal is to Court of Appeals—By permission
§ 13:10 Various rights of appeal exist
§ 13:11 —Most judgments appealable as of right
§ 13:12 —Certain orders appealable as of right
§ 13:13 —Certain orders appealable by permission
§ 13:14 — —Application to Appellate Term for leave to appeal
§ 13:15 —Appeals of ex parte orders
§ 13:16 — —Review of ex parte orders of district court
§ 13:17 Appellant must be “aggrieved” by judgment or order
§ 13:18 Time for taking an appeal
§ 13:19 —Entry of a judgment or order
§ 13:20 —Starting the clock: service of the judgment or order and notice of entry
§ 13:21 —Extension
§ 13:22 — —Substitution of new party
§ 13:23 — —Where wrong method of appeal used
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§ 13:24 — —Attorney’s disability
§ 13:25 — —For mistake or excusable neglect
§ 13:26 Appeal does not automatically stay enforcement of judgment or order
§ 13:27 —CPLR stay pending appeal may be available
§ 13:28 — —Stays not governed by CPLR

II. PROCEDURE FOR APPEALS
§ 13:29 Taking the appeal
§ 13:30 —Appeals as of right
§ 13:31 —Appeals by permission
§ 13:32 Appellate term—Civil Appeals Management Program
§ 13:33 Taking the appeal—Filing fee must be paid
§ 13:34 “Settling the case” on appeal
§ 13:35 —Obtaining and settling a stenographer’s transcript
§ 13:36 —Electronic recording in Town and Village Courts
§ 13:37 — —Functional equivalent of a stenographic recording
§ 13:38 —Preparing and settling minutes where no stenographic record made
§ 13:39 — —Where district court transcript missing or destroyed
§ 13:40 —Preparation, settlement and filing of court’s return
§ 13:41 — —Appeals of certain grants or denials of new trial
§ 13:42 — —No settlement where no testimony was taken
§ 13:43 — —Appeal from district court where no testimony taken
§ 13:44 — —No settlement where no testimony was taken—Appeal from justice

court where no testimony taken
§ 13:45 Perfecting the appeal
§ 13:46 —Appeal to an Appellate Term—General calendar
§ 13:47 —Appellate Term—Respondent’s brief and appellant’s reply brief filed
§ 13:48 — —Notice of appointed term is given
§ 13:49 — —Dismissal for failure to notice appeal for argument
§ 13:50 —County Court
§ 13:51 — —Appeal must be noticed for next term
§ 13:52 — —Respondent must timely file papers
§ 13:53 — —Dismissal for failure to timely perfect appeal

III. ENFORCEMENT OF JUDGMENTS
§ 13:54 Enforcement of judgments, generally
§ 13:55 CPLR and Uniform Court Acts applicable
§ 13:56 General procedure to enforce district court judgment
§ 13:57 General procedure to enforce justice court judgment
§ 13:58 Enforcement through use of execution
§ 13:59 —Enforceable against personal property only
§ 13:60 — —Most but not all personal property subject to execution
§ 13:61 —Form and content of personal property execution
§ 13:62 — —Docketing with county clerk may not be required
§ 13:63 —Timing and service of personal property executions
§ 13:64 —Enforceable against personal property only—Alternative procedure for

levy against real property
§ 13:65 —Income Execution—Form and contents
§ 13:66 —Form and contents of income execution—Docketing with county clerk

not always necessary
§ 13:67 —Enforcement officers serve executions
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§ 13:68 Additional enforcement devices for justice court small claims judgment
creditors

§ 13:69 —Information subpoena
§ 13:70 —Court must provide claimants with enforcement information
§ 13:71 Filing transcript of judgment for lien on real property
§ 13:72 —Original transcript obtained from court clerk for fee
§ 13:73 Filing of transcript of judgment for lien on real property—Additional

transcripts obtainable from county clerk
§ 13:74 Additional enforcement devices in district courts

CHAPTER 14. ALTERNATIVE DISPUTE RESOLUTION

I. COMMUNITY DISPUTE RESOLUTION, GENERALLY
§ 14:1 The Community Dispute Resolution Centers Program
§ 14:2 —Purpose is informal, reduced-cost dispute resolution
§ 14:3 — —Concept spreading throughout state
§ 14:4 — — —Types of cases
§ 14:5 — — —Success rate impressive in large numbers of disputes
§ 14:6 —Eligibility of facilities
§ 14:7 —Establishment and funding of CDRCs
§ 14:8 — —Contents of application
§ 14:9 — —Approval by Chief Administrator of the Courts required
§ 14:10 General authority of CDRCs
§ 14:11 —Certain felonies may not be resolved
§ 14:12 —Monetary awards limited
§ 14:13 Immunity of mediators
§ 14:14 Confidentiality and later use of mediation proceedings
§ 14:15 —Suppression may be granted in later criminal case
§ 14:16 —Certain matters excepted if information not part of original proceeding

II. PROCEDURE
§ 14:17 Getting to mediation
§ 14:18 —Judge should not refer case to her/his own CDRC
§ 14:19 —Referral where matter pending in criminal court
§ 14:20 —Referral where matter pending in civil court
§ 14:21 —Case screened
§ 14:22 —Notification to parties required
§ 14:23 Conciliation, mediation or arbitration
§ 14:24 —Conciliation
§ 14:25 —Mediation
§ 14:26 — —When mediation agreement may be confirmed in court
§ 14:27 —Arbitration
§ 14:28 — —Criminal matters may be arbitrated
§ 14:29 — —Confirmation of award within one year
§ 14:30 — —Record can be sealed
§ 14:31 — —Vacatur or modification of award
§ 14:32 — — —Time for application
§ 14:33 — — —Must be same court proceeding
§ 14:34 — — —Rehearing may be ordered
§ 14:35 — — —Denial of motion is deemed confirmance
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CHAPTER 15. THE RULES OF THE CHIEF
ADMINISTRATOR OF THE COURTS GOVERNING
JUDICIAL CONDUCT: STANDARDS OF BEHAVIOR AND
OVERSIGHT OF LOWER COURT JUDGES

I. THE RULES OF THE CHIEF ADMINISTRATOR OF THE
COURTS GOVERNING JUDICIAL CONDUCT

§ 15:1 The Rules Governing Judicial Conduct
§ 15:2 —Purpose
§ 15:3 —Application
§ 15:4 —Definitions
§ 15:5 —Judges and the Practice of Law
§ 15:6 Rule 100.1 A judge shall uphold the integrity and independence of the

judiciary
§ 15:7 —Assisting the prosecutor
§ 15:8 Rule 100.1 A judge shall uphold the integrity and independence of the

judiciary-Assisting the prosecutor-Plea agreements
§ 15:9 Rule 100.2—A judge shall avoid impropriety and the appearance of

impropriety in all the judge’s activities
§ 15:10 Rule 100.2 A judge shall avoid impropriety and the appearance of

impropriety in all the judge’s activities
§ 15:11 Rule 100.2 A judge shall avoid impropriety and the appearance of

impropriety in all of the judge’s activities
§ 15:12 —Judges must comply with the law
§ 15:13 Rule 100.2—A judge shall avoid impropriety and the appearance of

impropriety in all of the judge’s activities—Influence of family, social,
political, or other relationships

§ 15:14 Rule 100.2: A judge shall avoid impropriety and the appearance of
impropriety in all of the judge’s activities—Prestige of judicial office

§ 15:15 Rule 100.2 A judge shall avoid impropriety and the appearance of
impropriety in all of the judge’s activities—Prestige of judicial office—
Personal lawsuits

§ 15:16 —Extra judicial work relationships
§ 15:17 Rule 100.2—A judge shall avoid impropriety and the appearance of

impropriety in all of the judge’s activities—Character witness
§ 15:18 Rule 100.2 A judge shall avoid impropriety and the appearance of

impropriety in all of the judge’s activities—References
§ 15:19 —Court staff
§ 15:20 —Counsel-at-arraignment program
§ 15:21 Rules 100.2 A judge shall avoid impropriety and the appearance of

impropriety in all of the judge’s activities—Comments on the law
§ 15:22 Rule 100.2(D)A judge shall avoid impropriety and the appearance of

impropriety in all of the judge’s activities—Membership in
discriminatory organizations

§ 15:23 Rule 100.3A judge shall perform the duties of judicial office impartially
and diligently

§ 15:24 Rule 100.3 A judge shall perform the duties of judicial office impartially
and diligently—Administrative responsibilities

§ 15:25 Rule 100.3 Administrative responsibilities—Supervise staff and court
officials

§ 15:26 —Court clerk
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§ 15:27 —Political activities of judge’s staff
§ 15:28 —Appointments
§ 15:29 Rule 100.4 A judge shall so conduct the judge’s extra-judicial activities as

to minimize the risk of conflict with judicial obligations
§ 15:30 —Internet-based social networks
§ 15:31 —Avocational activities
§ 15:32 —Governmental committee or commission
§ 15:33 —Ceremonial occasions or historical, educational, or cultural activities
§ 15:34 —Peace officer or police officer
§ 15:35 —Improvement of the law, the legal system, or the administration of

justice
§ 15:36 —Not-for-profit organizations
§ 15:37 — —Limitation
§ 15:38 —Fund-raising activities
§ 15:39 —Speaker or guest of honor
§ 15:40 —Recommendations for funding
§ 15:41 —Name on letterhead or website
§ 15:42 —Financial activities
§ 15:43 Rule 100.4—A judge shall so conduct the judge’s extra-judicial activities

as to minimize the risk of conflict with judicial obligations—Financial
activities

§ 15:44 Rule 100.4 A judge shall so conduct the judge’s extra-judicial activities as
to minimize the risk of conflict with judicial obligations—Frequent
disqualification

§ 15:45 —Prohibited gifts, loans, bequests, or favors
§ 15:46 —Permissible gifts, loans, bequests, or favors
§ 15:47 Rule 100.4(F)—A judge shall so conduct the judge’s extra-judicial

activities as to minimize the risk of conflict with judicial obligations—
Mediator or arbitrator

§ 15:48 Rule 100.6—A judge shall so conduct the judge’s extra-judicial activities
as to minimize the risk of conflict with judicial obligations—Practice of
law—Part-time lawyer judge may practice law

§ 15:49 Rule 100.6(2)—A judge shall so conduct the judge’s extra-judicial activities
as to minimize the risk of conflict with judicial obligations—Practice of
law—Part-time lawyer judges—Certain courts off limits

§ 15:50 Rule 100.4(B)(2)—A judge shall so conduct the judge’s extra-judicial
activities as to minimize the risk of conflict with judicial obligations—
Practice of law—Part-time lawyer judges—Certain cases off limits

§ 15:51 Rule 100.6(2)—A judge shall so conduct the judge’s extra-judicial activities
as to minimize the risk of conflict with judicial obligations—Practice of
law—Part-time lawyer judges—Practice before nonlawyer judges

§ 15:52 Rule 100.6(B)(5)—A judge shall so conduct the judge’s extra-judicial
activities as to minimize the risk of conflict with judicial obligations—
Practice of law—Part-time lawyer judges—Partners and associates

§ 15:53 Rule 100.6—A judge shall so conduct the judge’s extra-judicial activities
as to minimize the risk of conflict with judicial obligations—Practice of
law—Part-time lawyer judges—Law firm advertising

§ 15:54 Rule 100.6(B)(4)—A judge shall so conduct the judge’s extra-judicial
activities as to minimize the risk of conflict with judicial obligations—
Extra judicial employment

§ 15:55 Rule 100.5—A judge or candidate for elective judicial office shall refrain
from inappropriate political activity

§ 15:56 Rule 100.5 A judge or candidate for elective judicial office shall refrain
from inappropriate political activity
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§ 15:57 Rule 100.5—A judge or candidate for elective judicial office shall refrain
from inappropriate political activity—Campaign for nonjudicial office

§ 15:58 — —Campaign for judicial office
§ 15:59 — — —Window period
§ 15:60 — — —Mandatory education program
§ 15:61 — — —Mandatory financial disclosure
§ 15:62 — — —Endorsements and non-financial support
§ 15:63 — — —Permissible campaign activities
§ 15:64 — — —Campaign speech
§ 15:65 — — —Campaign conduct
§ 15:66 — — —Petitions
§ 15:67 — — —Joint campaigns
§ 15:68 — — —The Internet
§ 15:69 — — —Purchasing tickets to political functions
§ 15:70 — — —Campaign committee
§ 15:71 — — — —Family members
§ 15:72 — — — —Lawyers
§ 15:73 — —Unexpended campaign funds
§ 15:74 — —Campaign for judicial office—Campaign conduct—Judge’s staff
§ 15:75 — —Judge’s family member as candidate
§ 15:76 Advisory resources available
§ 15:77 —Advisory Committee on Judicial Ethics
§ 15:78 Opinions by the Advisory Committee—Committee Opinions
§ 15:79 City, Town, and Village Courts Resource Center

II. OVERSIGHT OF NEW YORK STATE JUDGES AND JUSTICES
§ 15:80 New York State Commission on Judicial Conduct
§ 15:81 —Conduct on and off the bench
§ 15:82 —Greater scrutiny of lower court judges
§ 15:83 —Complaint statistics 2024
§ 15:84 —Complaints
§ 15:85 —Investigation
§ 15:86 Investigation—Failure to cooperate
§ 15:87 New York State Commission on Judicial Conduct—Formal written

complaint
§ 15:88 —Summary determination
§ 15:89 —Dismissal
§ 15:90 —Discretion to proceed
§ 15:91 —Public or Private Discipline
§ 15:92 —Public Discipline
§ 15:93 Public discipline—Admonition
§ 15:94 —Censure
§ 15:95 New York State Commission on Judicial Conduct—Public discipline—

Removal
§ 15:96 — —Resignation
§ 15:97 —Private discipline
§ 15:98 — —Further action
§ 15:99 —Judicial Review
§ 15:100 Discipline by the New York State Commission on Judicial Conduct—

Judicial Review—Scope
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§ 15:101 New York State Commission on Judicial Conduct—Judicial Review—
Suspension

§ 15:102 — —Application to reopen
§ 15:103 —Jurisdiction—Effect of resignation
§ 15:104 —Annual report
§ 15:105 —Annual Report—Observations and Recommendations
§ 15:106 Lawsuits against judges
§ 15:107 —Judicial immunity
§ 15:108 — —Lack of jurisdiction
§ 15:109 — —Certain work-related conduct
§ 15:110 — —Extra-judicial activities
§ 15:111 —Other Grounds—Compel compliance
§ 15:112 —Other grounds—Failure to disqualify

CHAPTER 16. THE RULES OF THE CHIEF
ADMINISTRATOR OF THE COURTS GOVERNING
JUDICIAL CONDUCT: ADJUDICATIVE
RESPONSIBILITIES AND DISQUALIFICATION

I. JUDICIAL DUTIES MUST BE PERFORMED IMPARTIALLY AND
DILIGENTLY

§ 16:1 Rule 100.3(B)(1)—Judicial duties
§ 16:2 Rule 100.3—Adjudicative responsibilities
§ 16:3 — —Continuing judicial education
§ 16:4 Rule 100.3(B)(2)—Adjudicative responsibilities—Professional competence

in the law—Visits to facilities and institutions for detention, treatment,
examination, and confinement

§ 16:5 — — — —District and certain city court judges
§ 16:6 — — — —New York City Criminal Court judges
§ 16:7 — — — —Town and village justices
§ 16:8 Rule 100.3(B)(1)—Adjudicative responsibilities—Outside influence

prohibited
§ 16:9 Rule 100.3(B)(2)-(3)—Adjudicative responsibilities—Order and decorum
§ 16:10 Rule 100.3(B)(3), (4)—Adjudicative responsibilities—Order and decorum—

Bias and prejudice prohibited
§ 16:11 Rule 100.3(B)(2)-(3)—Adjudicative responsibilities—Order and decorum—

Gender neutral speech
§ 16:12 — — —Proper attire for judge
§ 16:13 Rule 100.3(B)(2)—Adjudicative responsibilities—Order and decorum—

Proper attire for lawyers, parties and others
§ 16:14 Rule 100.3(B)(2)-(3)—Adjudicative responsibilities—Order and decorum—

Courtroom procedure
§ 16:15 — — —Judge to sit apart
§ 16:16 — — —Judge’s opening remarks
§ 16:17 — — —General explanation of procedure
§ 16:18 Rule 100.3(B)(1)-(3)—Adjudicative responsibilities—Right to counsel—

Duty to advise
§ 16:19 Rule 100.3(B)(1)—Adjudicative responsibilities—Waiver of right to counsel
§ 16:20 — —Right to reasonable bail
§ 16:21 Rule 100.3(B)(2)—Adjudicative responsibilities—Cameras in the

courtroom—Historical perspective
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§ 16:22 Rule 100.3(B)(2)-(3)—Adjudicative responsibilities—Cameras in the
courtroom—Current law

§ 16:23 — — — —Rules of the Chief Judge
§ 16:24 — — — —Application procedure
§ 16:25 — — — — —Consent of parties and others usually not required
§ 16:26 — — — —Restrictions
§ 16:27 Rule 100.3(B)(6)—Adjudicative responsibilities—Parties must be afforded

the right to be heard
§ 16:28 — — —Language interpreters
§ 16:29 — —Parties must be afforded right to be heard—Accommodations for

physically/mentally disabled
§ 16:30 — —The right to be heard and ex parte communications
§ 16:31 — — —Remedy
§ 16:32 Rule 100.3(B)(6)(a)—Adjudicative responsibilities—The right to be heard

and ex parte communications—Permissible ex parte communications—
Scheduling or administrative purposes

§ 16:33 Rule 100.3(B)(6)(b)—Adjudicative responsibilities—The right to be heard
and ex parte communications—Permissible ex parte communications—
Advice of disinterested expert on the law

§ 16:34 Rule 100.3(B)(6)(c)—Adjudicative responsibilities—The right to be heard
and ex parte communications—Permissible ex parte communications—
Judge may consult with court personnel

§ 16:35 Rule 100.3(B)(6)(d)—Adjudicative responsibilities—The right to be heard
and ex parte communications—Permissible ex parte communications—
Judge may confer separately with consent

§ 16:36 Rule 100.3(B)(6)(e)—Adjudicative responsibilities—The right to be heard
and ex parte communications—Permissible ex parte communications—
Authorized by law

§ 16:37 Rule 100.3(B)(12)—Procedure at trial—Judge’s assistance
§ 16:38 Rule 100.3—Adjudicative responsibilities—Procedure at trial—Calling

witnesses
§ 16:39 Rule 100.3(B)(7)—Adjudicative responsibilities—Prompt disposition of all

judicial matters—Time for decision
§ 16:40 — — —Notice of delayed disposition
§ 16:41 Rule § 100.3(B)(8)—Adjudicative Responsibilities—Public comment
§ 16:42 —Public comment by judge and staff—Court procedures
§ 16:43 — —About the law
§ 16:44 — —Prohibited remarks
§ 16:45 — —Response to public criticism
§ 16:46 — —Judge under investigation may comment within certain limits
§ 16:47 — —During re-election campaign
§ 16:48 Rule § 100.3(B)(9)(a),(b)—Pledges, promises, or commitments
§ 16:49 Rule § 100.3(B)(10)—Commending or criticizing jurors
§ 16:50 Rule § 100.3(B)(11)—Use of non-public information

A. DISCIPLINARY RESPONSIBILITIES
§ 16:51 Rule 100.3(D)—Disciplinary responsibilities
§ 16:52 Rule 100.3 Disciplinary responsibilities—Judges
§ 16:53 Rule 100.3(D)(2)—Disciplinary responsibilities—Lawyers

II. DISQUALIFICATION
§ 16:54 Rule 100.3(E)—Disqualification
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§ 16:55 22 NYCRR 100.3 Disqualification—Impartiality might reasonably be
questioned

§ 16:56 22 NYCRR 100.3(E)—Disqualification—Judge must disclose reason
§ 16:57 22 NYCRR 100.3(E)(1)(b)—Disqualification—Judge as lawyer in matter or

as material witness concerning matter
§ 16:58 22 NYCRR 100.3(E)(1)(c)—Disqualification—Judge or relative—Economic

or other interest
§ 16:59 22 NYCRR 100.3(E)(1)(d)—Disqualification—Sixth degree relative
§ 16:60 22 NYCRR 100.3(E)(1)(e)—Disqualification—Fourth degree relative—

Acting as a lawyer or likely to be a material witness
§ 16:61 22 NYCRR 100.3(E)—Disqualification—Judge permitted to practice law—

Professional associates and clients
§ 16:62 — —Judge’s attorney
§ 16:63 — —Relative’s attorney
§ 16:64 22 NYCRR 100.3(E)(1)(d)(iii)—Disqualification—Judge’s financial interests
§ 16:65 22 NYCRR 100.3(E)—Disqualification—Prior contemptible conduct

occurred before judge
§ 16:66 — —Familiarity with matter, other
§ 16:67 — —Prior familiarity with matter—Consider only appropriate evidence
§ 16:68 — —Prior familiarity—Non-jury cases
§ 16:69 — — —Challenge to court’s prior ruling
§ 16:70 — —Ex parte communication
§ 16:71 — —Other reasons for disqualification
§ 16:72 — —Social media
§ 16:73 — —Prior employment
§ 16:74 — —Social relationship with attorney
§ 16:75 — —Co-judge’s relationships
§ 16:76 — —Negative publicity campaign
§ 16:77 — —Business or political activities
§ 16:78 — —Complaint to the Commission on Judicial Conduct
§ 16:79 22 NYCRR 100.4(E)—Disqualification—Member of town or village board
§ 16:80 22 NYCRR 100.3(E)—Disqualification—Judge named in lawsuit
§ 16:81 — —Municipality named in lawsuit
§ 16:82 — —Court clerk
§ 16:83 — —Employee of municipality
§ 16:84 — —Judge’s relative’s employment
§ 16:85 — —“Rule of necessity”
§ 16:86 22 NYCRR 100.3(F)—Disqualification—Remittal
§ 16:87 22 NYCRR 100.3(E)—Disqualification—Disclosure
§ 16:88 — —Judges have duty to preside
§ 16:89 — —Discourage forum shopping and delaying proceedings
§ 16:90 22 NYCRR 100.4(E)—Disqualification—Motion for recusal
§ 16:91 — — —Benefit
§ 16:92 — — —Moving party has substantial burden
§ 16:93 — — —Likelihood of success on appeal
§ 16:94 — — — —Statutory violation generally required

III. SOLEMNIZING MARRIAGES
§ 16:95 Judges of local courts may solemnize marriages
§ 16:96 —Location of ceremony may require court seal
§ 16:97 —Retired judges may solemnize marriages
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§ 16:98 Procedures—Judge should verify parties’ ages
§ 16:99 —Solemnization period, check signatures
§ 16:100 —No specific form of ceremony required
§ 16:101 —License must be mailed to municipal clerk
§ 16:102 —Fee or compensation for performing a wedding
§ 16:103 Performing marriage ceremony in another state
§ 16:104 Marriages presumed to be valid
§ 16:105 Same-sex marriage

IV. CONTEMPT PROCEEDINGS AND SANCTIONS
§ 16:106 Contempt, generally
§ 16:107 Contempt powers of local courts
§ 16:108 Criminal contempt—Grounds
§ 16:109 —Summary proceeding
§ 16:110 — —First and Second Department Rules
§ 16:111 — — —Exceptional circumstances only
§ 16:112 — — —Reasonable opportunity to defend
§ 16:113 — — —Opportunity to apologize and correct behavior usually warranted
§ 16:114 — — —When to impose punishment
§ 16:115 — —Procedure
§ 16:116 — —Permissible punishment
§ 16:117 — —Record and order of contempt to be made
§ 16:118 —Defendant may also be restrained or removed
§ 16:119 —Spectators—Removal, not contempt, usually appropriate for spectators
§ 16:120 Civil contempt—Motion
§ 16:121 — —Permissible penalty
§ 16:122 District court may impose Part 130 sanctions in civil litigation
§ 16:123 —Unavailable to town and village justice courts
§ 16:124 —Procedure—Frivolous conduct warrants sanctions
§ 16:125 — — —Factors to consider
§ 16:126 — —Court’s own motion or motion by party
§ 16:127 — —Who may be sanctioned
§ 16:128 — —Amount of fine or penalty
§ 16:129 —Sanctions for attorney’s failure to appear in criminal cases

CHAPTER 17. EVIDENCE

I. EVIDENCE IN GENERAL
§ 17:1 Evidence, generally
§ 17:2 Evidence—Article 45 of the C.P.L.R., generally
§ 17:3 —Applicability to local courts

II. WITNESS TESTIMONY
§ 17:4 Witness testimony, in general
§ 17:5 Witness testimony—Refusal to testify
§ 17:6 — —Must be incriminating
§ 17:7 Expert witness testimony—Requirements of testimony
§ 17:8 — —Permissible to testify about technical knowledge beyond ken of

typical juror
§ 17:9 — —Applicable to accepted professional standards
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§ 17:10 —Foundation of opinion
§ 17:11 —Evidentiary foundation requirements
§ 17:12 — —Direct observations
§ 17:13 — —Out of court material
§ 17:14 —Hypothetical questions
§ 17:15 —Frye hearings
§ 17:16 —Expert qualifications go to weight rather than admissibility of

testimony
§ 17:17 — —Specific license of doctor/physician goes towards weight, not

admissibility

III. REPRODUCTION OF ORIGINAL DOCUMENTS
§ 17:18 Reproduction of original document as evidence, generally
§ 17:19 Reproduction of original document as evidence—CPLR § 4539
§ 17:20 —Establishing foundation
§ 17:21 —Enlargements may be permissible

IV. HEARSAY EVIDENCE
§ 17:22 Hearsay—Definition
§ 17:23 — —Double hearsay
§ 17:24 —Exceptions, generally
§ 17:25 —Exceptions—Non-testimonial evidence
§ 17:26 — —Statement not used to prove the truth of the matter asserted
§ 17:27 — —Co-conspirator exception
§ 17:28 — —Admission against penal interest, generally
§ 17:29 — —Declarant must know statement is against interest
§ 17:30 — —Admission against penal interest—Declarant must be unavailable
§ 17:31 — —Dying declaration
§ 17:32 — — —Determined by totality of circumstances
§ 17:33 — — —Immediate death not required
§ 17:34 — —Excited utterances and spontaneous declarations, generally
§ 17:35 — —Excited utterances and spontaneous declarations—Must remain

under stress of event
§ 17:36 — — —Admissible even if prompted
§ 17:37 — —Present-sense impressions, generally
§ 17:38 — —Present-sense impressions—9-1-1 calls
§ 17:39 — — — —Independent corroboration required
§ 17:40 — —Public document exception
§ 17:41 — —Prior consistent statements
§ 17:42 — —Prompt outcry
§ 17:43 — — —Sex crime necessary
§ 17:44 — —Offered to prove state of mind

CHAPTER 18. WARRANTS
§ 18:1 Warrants, generally
§ 18:2 Warrants—Scope
§ 18:3 —Specificity and particularity
§ 18:4 —Timing of execution
§ 18:5 —Notice and execution
§ 18:6 —Issuance by local courts
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§ 18:7 — —Administrative searches
§ 18:8 — —Suppression permissible
§ 18:9 — —Geographic jurisdiction required
§ 18:10 — —‘‘Probable cause plus’’ standard
§ 18:11 —Example of a warrant
§ 18:12 Probable cause plus proposed guidelines for issuance of search warrant

CHAPTER 19. SECURITY
§ 19:1 Security, generally
§ 19:2 Judicial protection legislation
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