
Table of Contents
CHAPTER 1. CONTRACTS

I. NATURE AND CLASSIFICATION OF REAL
ESTATE CONTRACTS

§ 1:1 Contract formation
§ 1:2 Offer and acceptance
§ 1:3 Consideration
§ 1:4 Execution
§ 1:5 Types of real estate contracts
§ 1:6 Purchase and sales contracts
§ 1:7 Installment contracts
§ 1:8 Option contracts

II. REQUIREMENTS OF REAL ESTATE
CONTRACTS

§ 1:9 Necessity for binding contract
§ 1:10 Form of contract
§ 1:11 Compliance with statute of frauds
§ 1:12 —Emails
§ 1:13 Writing required
§ 1:14 Essential elements
§ 1:15 Contract may consist of more than one document
§ 1:16 Land description
§ 1:17 Exceptions to statute of frauds

III. MODIFICATIONS AND CONDITIONS TO REAL
ESTATE SALES CONTRACTS

§ 1:18 Modifications
§ 1:19 Conditions precedent
§ 1:20 —Email
§ 1:21 Conditions to buyer’s performance
§ 1:22 Earnest money provision distinguished
§ 1:23 Waiver

IV. MISCELLANEOUS MATTERS
§ 1:24 Risk of loss
§ 1:25 Community property
§ 1:26 Sole managing of community property

xv



§ 1:27 Homestead
§ 1:28 Federal regulation
§ 1:29 Texas consumer protection
§ 1:30 Texas Real Estate Commission
§ 1:31 Legal description of the land
§ 1:32 Sales price
§ 1:33 Title matters
§ 1:34 Property condition
§ 1:35 Earnest money
§ 1:36 Time is of the essence
§ 1:37 Default; specific performance

V. ARBITRATION AND MEDIATION
§ 1:38 Arbitration and mediation clauses
§ 1:39 Federal Arbitration Act—Pre-emption
§ 1:40 —In general
§ 1:41 —Involving commerce
§ 1:42 —Waiver
§ 1:43 Texas Arbitration Act and Federal Arbitration Act—

Basis for Revocation of “any contract” in law or equity
§ 1:44 Arbitration—Unconscionability
§ 1:45 Arbitration enforcement and non-signatories

CHAPTER 2. SPECIFIC CONTRACTS

I. GENERALLY

A. APPLICABLE LAW

§ 2:1 Law of situs controls
§ 2:2 Applicability of the Property Code statutes regarding

conveyances
§ 2:3 Influence of other code provisions

B. EFFECT OF CONTRACT ON TITLE

§ 2:4 Generally

C. FOREIGN LANGUAGE REQUIREMENTS

§ 2:5 Foreign language requirement of executory real
property contracts

D. DISCRIMINATION

§ 2:6 Texas Fair Housing Act

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xvi



E. FORMS
§ 2:7 Source of forms for real property sales contracts

II. ORAL CONTRACTS FOR THE SALE OF REAL
PROPERTY

§ 2:8 Oral executory contracts prohibited
§ 2:9 Required contract statement regarding oral

agreements
§ 2:10 —Penalties of failure to include required statement
§ 2:11 Exception to prohibition on oral contracts

III. EARNEST MONEY CONTRACTS

A. GENERALLY
§ 2:12 Earnest money contract defined
§ 2:13 Distinction between earnest money contracts and

option contracts

B. FORMATION OF AN ENFORCEABLE EARNEST
MONEY CONTRACT

§ 2:14 General considerations
§ 2:15 Contract in writing
§ 2:16 —Separate writing as real estate contract
§ 2:17 Form and contents of contract
§ 2:18 Identifiable property to be conveyed
§ 2:19 —Effect of insufficient description of property
§ 2:20 —Effect of intent of parties on identification of

property
§ 2:21 Signed by parties
§ 2:22 —Effect of signature
§ 2:23 —Agent’s signature

C. SELLER’S DISCLOSURES
§ 2:24 Seller’s disclosure of property condition
§ 2:25 —No continuing disclosure requirement
§ 2:26 Notice of additional tax liability for sale of vacant land
§ 2:27 Seller’s disclosure regarding potential annexation
§ 2:28 Notice of obligations related to membership in

property owners’ association
§ 2:29 Seller’s disclosure of conditions under surface of

unimproved property
§ 2:30 Seller’s disclosure of surveys, encumbrances, utilities,

and other conditions

TABLE OF CONTENTS

xvii



§ 2:31 Seller’s disclosure of tax payments and insurance
coverage

§ 2:32 Seller’s disclosure of special taxing or assessment
district

§ 2:33 Seller’s disclosure of financing terms
§ 2:34 Liability for disclosures by seller’s agent

D. FEDERAL DISCLOSURES

§ 2:35 Insulation disclosures for new homes
§ 2:36 Lead-based paint disclosures
§ 2:37 Special provisions for housing purchased with loans to

veterans

IV. OPTION CONTRACTS

A. GENERALLY

§ 2:38 Definition
§ 2:39 Effect on title
§ 2:40 Time is of the essence
§ 2:41 Actions needed to exercise option
§ 2:42 Rights and duties of optionor and optionee
§ 2:43 Specific performance

B. RIGHTS OF FIRST REFUSAL

§ 2:44 Definition—Requirements and validity

V. INSTALLMENT CONTRACTS

A. GENERALLY

§ 2:45 Definition—Comparison to earnest money contract

B. OBLIGATIONS OF THE SELLER

§ 2:46 Seller’s disclosure of financing terms
§ 2:47 Annual accounting statement
§ 2:48 Title transfer by seller
§ 2:49 Right to convert by purchaser

C. RIGHTS AND OBLIGATIONS OF THE
PURCHASER

§ 2:50 Right to possession
§ 2:51 Duty to prevent waste

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xviii



D. RIGHTS AND OBLIGATIONS OF THE PARTIES
IN CASE OF DEFAULT

§ 2:52 Seller’s remedies on default
§ 2:53 —Form of notice to purchaser of default
§ 2:54 Purchaser’s right to cure default
§ 2:55 Equity protection
§ 2:56 Sale of property in event of default

VI. RIGHTS AND OBLIGATIONS OF THE PARTIES,
GENERALLY

A. MARKETABLE TITLE
§ 2:57 Marketable title required
§ 2:58 —Requirements of marketable title
§ 2:59 —Ownership
§ 2:60 —Ownership by adverse possession
§ 2:61 —Liens and encumbrances
§ 2:62 Effect of defective title
§ 2:63 —Seller’s right to cure defective title
§ 2:64 —Time to cure defective title
§ 2:65 Waiver of right to marketable title

B. TIME OF THE ESSENCE CLAUSE

§ 2:66 Time of the essence
§ 2:67 —Option contracts and “time of the essence”
§ 2:68 Waiver of “time of the essence” clause
§ 2:69 Purchaser’s right to cancel contract without cause
§ 2:70 Purchaser’s right to pledge interest in property on

contracts

C. RISK OF LOSS

§ 2:71 Equitable conversion doctrine—Uniform Vendor and
Purchaser Risk Act

§ 2:72 Distribution of insurance proceeds

D. TAXES FOR PROPERTY TRANSFERRED BY
FOREIGN SELLERS

§ 2:73 Foreign investment in Real Property Tax Act
§ 2:74 —Applicable transactions
§ 2:75 —Foreign person defined
§ 2:76 —Available exemptions
§ 2:77 —Potential liability

TABLE OF CONTENTS

xix



§ 2:78 Statutory form: Seller’s disclosure of surveys,
encumbrances, utilities, and other conditions

§ 2:79 Form—Seller’s disclosure notice

CHAPTER 3. AGENCY

I. AGENCY RELATIONSHIP

A. DEFINITIONS
§ 3:1 Agency relationship
§ 3:2 Special and general agents
§ 3:3 “Broker” defined; license required
§ 3:4 Exemptions from the Real Estate License Act
§ 3:5 Special license necessary
§ 3:6 Brokers as agents
§ 3:7 Brokers as middlemen
§ 3:8 Brokers as intermediaries
§ 3:9 Salesperson or salesman defined

B. CREATION AND TERMINATION OF AN
AGENCY RELATIONSHIP

§ 3:10 Creation of an agency relationship
§ 3:11 Apparent or ostensible agent
§ 3:12 Agent’s authority
§ 3:13 Owner’s retention of authority
§ 3:14 —Exclusive agency v. exclusive right to sell
§ 3:15 Duty to ascertain agent’s authority
§ 3:16 Ratification of the unauthorized acts of the agent
§ 3:17 Subagents
§ 3:18 Disclosure of agency relationships
§ 3:19 Dual agency; requirement of disclosure of dual agency
§ 3:20 Effect of undisclosed dual agency
§ 3:21 Effect of dual agency on the principal
§ 3:22 Duties and liabilities of the dual agent
§ 3:23 Sales agent as employee or independent contractor

C. DURATION AND TERMINATION OF THE
AGENCY RELATIONSHIP

§ 3:24 Termination of an agency relationship, generally;
rights of the parties to terminate

§ 3:25 Revocation by the principal
§ 3:26 Revocation by the agent
§ 3:27 Exception: agency coupled with an interest

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xx



II. DUTIES AND LIABILITIES OF THE REAL
ESTATE LICENSEE TO HIS OR HER
PRINCIPAL

§ 3:28 Fiduciary duties of a real-estate agent, generally
§ 3:29 Duty to exercise skill, care, and diligence; negligence

liability
§ 3:30 Identity of the buyer; agent as the buyer
§ 3:31 Fraud or misrepresentation (constructive fraud)
§ 3:32 Duty to account
§ 3:33 Secret profits, undisclosed commissions, fee splitting
§ 3:34 Damages recoverable by the principal in event of

secret profits withheld by agent
§ 3:35 Statute of limitations

III. DUTIES AND LIABILITIES OF THE REAL
ESTATE LICENSEE TO THIRD PARTIES

§ 3:36 Duty not to discriminate; state and federal provisions
§ 3:37 Federal lead-based paint disclosure duty
§ 3:38 Disclosures of information relating to the previous

occupant’s death or HIV/AIDS
§ 3:39 Agent’s duty to disclose facts, generally
§ 3:40 Deceptive Trade Practices Act
§ 3:41 Tort liability and vicarious liability generally;

liabilities of principal and agent
§ 3:42 Fraud; negligent misrepresentation
§ 3:43 Negligence liability; duty to inspect property being sold

IV. LIABILITY OF THE PRINCIPAL TO THIRD
PARTIES FOR ACTS OF THE AGENT

§ 3:44 Principal’s liability for the agent’s torts

V. UNAUTHORIZED PRACTICE OF LAW BY A
REAL ESTATE LICENSEE

§ 3:45 In general

CHAPTER 4. REGULATION

I. REGULATION OF REAL-ESTATE BROKERS,
SALESPERSONS, AND EASEMENT OR RIGHT-
OF-WAY AGENTS

A. REGULATORY AGENCIES
§ 4:1 Texas Real Estate Commission

TABLE OF CONTENTS

xxi



§ 4:2 Authority of the Texas Real Estate Commission
§ 4:3 Texas Real Estate Broker-Lawyer Committee

B. TEXAS REAL ESTATE LICENSING ACT
§ 4:4 Purpose of licensing act
§ 4:5 Activity that requires a license
§ 4:6 —Combination personal and real property transactions
§ 4:7 Licensing and registration of easement and right-of-

way agents
§ 4:8 Exemptions from the licensing act
§ 4:9 Business entity license
§ 4:10 Registration of business office
§ 4:11 Requirements to obtain a new license
§ 4:12 Education requirements for new license; regulation of

education providers
§ 4:13 Examination for new license
§ 4:14 Fraudulent procurement of a license; broker’s duty on

salesperson applications
§ 4:15 Additional broker license requirements; alternative

education and experience
§ 4:16 Specific sales agent license requirements
§ 4:17 Nonresident applicants; reciprocity
§ 4:18 Issuance or denial of license
§ 4:19 Display and custody of license of residential rental

locator
§ 4:20 Inactive broker or salesperson licenses
§ 4:21 License renewal; continuing education

C. REGULATION OF BROKER AND
SALESPERSON TRANSACTIONS

§ 4:22 Broker or sales agent as fiduciary; general liability of
broker

§ 4:23 Disclosures and duty when licensee represents self
§ 4:24 Liability for misrepresentation
§ 4:25 Disclosure of information related to previous occupant;

liability
§ 4:26 Disclosure of agency relationships
§ 4:27 Listings
§ 4:28 Contract documents
§ 4:29 Advertising
§ 4:30 Broker-salesperson relationship; duty of supervision
§ 4:31 Broker as escrow agent; handling of trust funds
§ 4:32 Trust fund records
§ 4:33 Fee splitting

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxii



§ 4:34 Undisclosed commissions or rebates

D. DISCIPLINARY ACTIONS AND REMEDIES
§ 4:35 General grounds for suspension or revocation of license
§ 4:36 Grounds for suspension or revocation of a broker or

sales agent license
§ 4:37 Unauthorized practice of law
§ 4:38 Grounds for suspension or revocation of certificate of

registration
§ 4:39 Investigation of complaints
§ 4:40 Investigation procedure and hearings
§ 4:41 Penalties and other remedies
§ 4:42 Criminal penalties for certain violations
§ 4:43 Administrative penalties
§ 4:44 Judicial review
§ 4:45 Effect of disciplinary action on liability

E. REAL ESTATE RECOVERY TRUST ACCOUNT
§ 4:46 Real estate recovery trust account
§ 4:47 Funding and management of the real estate recovery

trust account
§ 4:48 Persons who qualify for payment from the real estate

recovery trust account
§ 4:49 Application for payment; procedure
§ 4:50 Effect of payment from the trust account; subrogation
§ 4:51 Waiver of rights

II. REGULATION OF MORTGAGE BROKERS AND
LOAN OFFICERS

§ 4:52 Definitions
§ 4:53 Finance Commission; authority
§ 4:54 Licenses required; exemptions
§ 4:55 Registration required
§ 4:56 Qualifications for residential loan mortgage originator

license, application; issuance or denial of license
§ 4:57 Qualifications for a mortgage company license,

application; issuance or denial of license
§ 4:58 Display of license certificates
§ 4:59 Persons licensed in other jurisdictions
§ 4:60 Renewal of residential mortgage loan originator license
§ 4:61 Financial requirements for residential mortgage loan

originator
§ 4:62 Residential mortgage loan originator compensation;

affiliated business arrangements

TABLE OF CONTENTS

xxiii



§ 4:63 Required disclosures to the mortgage applicant
§ 4:64 Annual reports required; books and records
§ 4:65 Disciplinary action
§ 4:66 Hearings and judicial review
§ 4:67 Penalties for unlicensed activity
§ 4:68 Recovery fund; effect of payments from the fund

III. OTHER REAL-ESTATE LICENSEES

A. REAL-ESTATE APPRAISERS

§ 4:69 Texas Appraiser Licensing and Certification Board
§ 4:70 Licensing and certification requirements; renewal
§ 4:71 Appraiser trainees
§ 4:72 Nonresident appraisers
§ 4:73 Exemptions to licensing; broker’s or sales agent’s

license not required

B. PROPERTY TAX ASSESSORS AND
CONSULTANTS

§ 4:74 Property Taxation Professional Certification Act
§ 4:75 Persons required to register with the Board of Tax

Professional Examiners; exceptions
§ 4:76 Qualifications for registration applicants; classification

of registrants
§ 4:77 Registration of property tax consultants
§ 4:78 Appraisal district property tax ferret

C. RESIDENTIAL SERVICE CONTRACTS

§ 4:79 Definitions; acts for which license is required
§ 4:80 Business practice requirements

D. MANUFACTURED HOUSING BROKERS AND
SALESPERSONS

§ 4:81 Generally

E. REAL ESTATE INSPECTORS

§ 4:82 Generally

F. RESIDENTIAL RENTAL LOCATORS

§ 4:83 Generally

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxiv



CHAPTER 5. BROKER COMPENSATION

I. GENERAL REQUIREMENTS
A. LICENSE REQUIRED

§ 5:1 License required; salesperson commissions

B. EMPLOYMENT OF BROKER
§ 5:2 Generally
§ 5:3 Transactions other than sale of property
§ 5:4 Revocation of broker’s authority
§ 5:5 Abandonment by broker
§ 5:6 Transactions made without broker’s efforts
§ 5:7 Employment of broker by agent of owner

C. NECESSITY OF WRITTEN CONTRACT
§ 5:8 In general
§ 5:9 Necessity of writing under statute of frauds
§ 5:10 Necessity of writing under the Real Estate License Act
§ 5:11 Sufficiency of the writing

II. SUFFICIENCY OF THE BROKER’S
PERFORMANCE

§ 5:12 Generally
§ 5:13 Performance of the contract; conditions precedent
§ 5:14 Variance between authorized and tendered contracts;

ratification by owner
§ 5:15 Broker’s performance within specified time
§ 5:16 Broker as the procuring cause of transaction
§ 5:17 Ready, willing, and able purchaser or tenant
§ 5:18 Competing brokers
§ 5:19 Owner effecting transaction through direct negotiation

with prospective purchaser or tenant
§ 5:20 Effect of invalid contract or transaction
§ 5:21 Failure to complete transaction or contract negotiated
§ 5:22 Defects in owner’s title
§ 5:23 Default or refusal of owner
§ 5:24 Default or refusal of party procured by broker
§ 5:25 Bad faith, fraud, or misconduct of the broker
§ 5:26 Undisclosed or secret commissions

III. SHARING OR POOLING COMMISSIONS
§ 5:27 When commission or fee sharing is permitted

TABLE OF CONTENTS

xxv



§ 5:28 Commission or fee sharing with unlicensed and foreign
brokers

§ 5:29 Commission or fee sharing with a party in the
transaction

§ 5:30 Commission or fee sharing with salespersons

IV. RATE OR AMOUNT OF COMPENSATION
§ 5:31 Determining commission in absence of specific

agreement amount
§ 5:32 Specific agreements as to compensation
§ 5:33 Reimbursement of advances, expenses, or losses
§ 5:34 Broker’s interest in forfeited deposit

V. PERSONS LIABLE FOR PAYMENT OF
COMMISSION

§ 5:35 In general
§ 5:36 Checklist for drafting complaint, petition, or

declaration in action by broker against principal for
compensation under employment contract

CHAPTER 6. ESCROWS

I. IN GENERAL
§ 6:1 Definition and purpose of an escrow account
§ 6:2 Earnest money deposit as opposed to escrow
§ 6:3 When an escrow account is required

II. ELEMENTS OF A VALID ESCROW AGREEMENT
§ 6:4 Existence of an enforceable underlying contract; statute

of frauds
§ 6:5 Existence of an enforceable escrow agreement
§ 6:6 Escrow agreement not subject to the Statute of Frauds
§ 6:7 Consideration not required for escrow agreement
§ 6:8 Delivery of deposit to the escrow agent
§ 6:9 Control of the deposit

III. REGULATION OF ESCROW AGENTS
§ 6:10 In general
§ 6:11 Regulation of real estate brokers and salespersons as

escrow agents
§ 6:12 Regulations applying to real estate brokers acting as

escrow agent

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxvi



IV. ESCROW AGENCY RELATIONSHIP
§ 6:13 Appointment of the escrow agent
§ 6:14 Escrow agent as agent of a party

V. WHEN TITLE PASSES
§ 6:15 Effect of delivery of deposit on title
§ 6:16 Delivery of deposit by escrow agent not required
§ 6:17 Effect of unauthorized or wrongful delivery by escrow

agent
§ 6:18 Effect of the death of the depositor
§ 6:19 Time when title takes effect

VI. RIGHTS, DUTIES, AND INTERESTS OF THE
PARTIES

§ 6:20 Revocation of escrow agreement prior to performance;
withdrawal of deposit

§ 6:21 Ratification or repudiation of wrongful or unauthorized
delivery

§ 6:22 Performance of the condition or occurrence of a
contingency

§ 6:23 Inability to comply with conditions
§ 6:24 Redelivery to the depositor and other penalties for

failure to meet conditions
§ 6:25 Depositor’s or purchaser’s insurable interest
§ 6:26 Creditors’ interests in the deposit

VII. RIGHTS AND DUTIES OF THE ESCROW
AGENT

§ 6:27 Escrow agent as fiduciary or trustee
§ 6:28 Duty of escrow agent to be neutral third party;

interpleader actions
§ 6:29 Penalties for escrow agent’s breach of fiduciary duty
§ 6:30 Duty to follow instructions as set forth in the escrow

agreement; preemption by other laws
§ 6:31 Liability for acts outside of escrow agreement
§ 6:32 Penalties for wrongful or unauthorized delivery
§ 6:33 Actions to recover damages against escrow agent
§ 6:34 Deceptive Trade Practices Act (DTPA) and escrow

agreements

CHAPTER 7. TITLE INSURANCE

I. IN GENERAL
§ 7:1 2003 re-codification of title insurance laws

TABLE OF CONTENTS

xxvii



§ 7:2 Governing entities and laws
§ 7:3 Purpose of title insurance regulation; validity of

regulation
§ 7:4 Definitions
§ 7:5 General liability of a title insurer
§ 7:6 Liability of title insurers under the DTPA
§ 7:7 Abstracts of title compared to title insurance

II. REGULATION OF THE TITLE INSURANCE
INDUSTRY
A. TITLE INSURANCE COMPANIES

§ 7:8 Domestic incorporation of title insurance companies
§ 7:9 Foreign corporations
§ 7:10 Financial stability of title insurance companies
§ 7:11 Certificate of authority
§ 7:12 Annual audits of title insurance companies
§ 7:13 Tax on premiums
§ 7:14 Prohibited acts; penalties
§ 7:15 Determination of insurability
§ 7:16 When the insured reports unexcepted lien or

encumbrance
§ 7:17 Policy forms for residential real property
§ 7:18 Penalties for using unauthorized forms or charging

unauthorized rates
§ 7:19 Reinsurance
§ 7:20 Insured closings
§ 7:21 Rebates and discounts; fees received for real estate

settlements

B. TITLE AGENTS AND DIRECT OPERATIONS
§ 7:22 Agent license required
§ 7:23 Continuing education requirements
§ 7:24 Direct operation license required
§ 7:25 Bonds for agents and direct operations
§ 7:26 Disclosures required for premium splitting
§ 7:27 Annual audits of title insurance agents
§ 7:28 Right of title insurance company to examine agent’s

trust fund accounts
§ 7:29 Grounds for revocation of an agent or direct operation

license; surrender and forfeiture; hearings

C. ESCROW OFFICERS
§ 7:30 License and surety required; attorneys as escrow

officers

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxviii



§ 7:31 Audits required
§ 7:32 Disciplinary measures; surrender and cancellation

D. TITLE ATTORNEYS AND ATTORNEY’S TITLE
INSURANCE COMPANIES

§ 7:33 Grounds for revocation of license; surrender and
forfeiture

§ 7:34 Annual audits required

E. ABSTRACTORS AND ABSTRACTS OF TITLE
§ 7:35 Definitions
§ 7:36 Contents of an abstract
§ 7:37 Liability of title abstractors

III. ISSUANCE OF TITLE INSURANCE POLICIES
§ 7:38 Advance disclosure of settlement costs required
§ 7:39 Uniform closing and settlement statements
§ 7:40 When owner policy is required to be issued
§ 7:41 Title insurance policy provisions

CHAPTER 8. DEEDS

I. IN GENERAL
§ 8:1 Governing laws
§ 8:2 Definitions; general requirements
§ 8:3 Conveyances distinguished from executory contracts

and other transactions
§ 8:4 Estoppel by deed

II. INTERESTS THAT MAY BE CONVEYED
§ 8:5 Title or interest of the grantor that may be conveyed
§ 8:6 Conveyance of an expectancy

III. GRANTEES
§ 8:7 Parties allowed to be grantees

IV. CONSIDERATION
§ 8:8 Necessity of consideration
§ 8:9 Sufficiency or adequacy of consideration
§ 8:10 Effect of insufficient or inadequate consideration on a

deed

TABLE OF CONTENTS

xxix



§ 8:11 Failure of consideration

V. FORM AND CONTENTS OF THE INSTRUMENTS
§ 8:12 Form of the instrument
§ 8:13 Prohibited deed clauses
§ 8:14 Designation of the parties
§ 8:15 Operative words of conveyance

VI. DESCRIPTION OF THE PROPERTY
§ 8:16 Description of the property
§ 8:17 Blanks left in the deed
§ 8:18 Reference to maps, plats, or field notes
§ 8:19 Reference to other instruments
§ 8:20 False description
§ 8:21 Correction deeds

VII. EXECUTION AND ACKNOWLEDGMENT

A. EXECUTION

§ 8:22 Execution
§ 8:23 Signature of the grantor—Forged signatures
§ 8:24 Ratification or confirmation of defective deeds

B. ACKNOWLEDGMENT

1. Generally
§ 8:25 Acknowledgment defined
§ 8:26 Acknowledgment not essential for conveyance
§ 8:27 Acknowledgment assumed valid
§ 8:28 Incomplete certificates
§ 8:29 Conflicts between the instrument and the

acknowledgment
§ 8:30 Disqualified notary
§ 8:31 No personal appearance
§ 8:32 Curative actions

2. Individuals
§ 8:33 Acknowledgment by individuals
§ 8:34 Form of acknowledgment
§ 8:35 Acknowledgment—Long form
§ 8:36 Acknowledgment taken outside the United States
§ 8:37 Acknowledgment taken by an armed forces officer
§ 8:38 Acknowledgment by a subscribing witness

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxx



§ 8:39 Recommended related documentation
§ 8:40 Acknowledgment by an alien
§ 8:41 Affidavit of marital status
§ 8:42 Married persons—Separate property—Non-homestead
§ 8:43 — —Homestead
§ 8:44 — —Existing prenuptial agreement
§ 8:45 —Community property—Non-homestead
§ 8:46 — — —While divorce pending
§ 8:47 — — —Effectuating a divorce decree
§ 8:48 — — —Unusual circumstances
§ 8:49 — —Homestead
§ 8:50 — —One spouse as agent for the other
§ 8:51 — —Unusual circumstances
§ 8:52 Tenants in common
§ 8:53 —Heirs or devises
§ 8:54 —Partnerships
§ 8:55 —Clarification of interests
§ 8:56 Joint tenancy
§ 8:57 Blind or illiterate but able to sign
§ 8:58 Illiterate in English but able to sign
§ 8:59 Subscription by mark
§ 8:60 Acknowledging a mark
§ 8:61 Physically unable to sign
§ 8:62 Affidavit from disinterested witness
§ 8:63 Affidavit of physician
§ 8:64 Acknowledgment by a minor
§ 8:65 Affidavit of parent as to age of child
§ 8:66 Mentally disabled—Guardian
§ 8:67 Changed name or name variance
§ 8:68 Assumed name or doing business as
§ 8:69 Attorney in fact—Approval of power of attorney
§ 8:70 —Power of attorney recorded
§ 8:71 —Power of attorney not revoked
§ 8:72 —If not a durable power of attorney
§ 8:73 —If a durable power of attorney
§ 8:74 Nominee or trustee without express trust
§ 8:75 —Contract for nominee services
§ 8:76 —Joinder of spouse
§ 8:77 —Sale to or from governmental entity
§ 8:78 Estates—Administrator appointed
§ 8:79 —Independent executor
§ 8:80 —Heirs
§ 8:81 Court appointed receiver
§ 8:82 —State court receiver

TABLE OF CONTENTS

xxxi



§ 8:83 —Bankruptcy trustee
§ 8:84 —Bankruptcy debtor in possession
§ 8:85 —Bankruptcy debtor—Exempt property
§ 8:86 Digital signatures

3. Partnerships
§ 8:87 General partnerships
§ 8:88 —Assumed name certificate
§ 8:89 —Affidavit of partners
§ 8:90 Joint ventures
§ 8:91 —Joint venture agreement
§ 8:92 Limited partnerships
§ 8:93 —Limited partnership agreement
§ 8:94 —Consent
§ 8:95 —Certificate of limited partnership
§ 8:96 Limited liability partnership
§ 8:97 Joint stock company
§ 8:98 —Organizational agreement
§ 8:99 —Resolution of members
§ 8:100 —Assumed name certificate

4. Trusts—Express Trusts
§ 8:101 Inter vivos trusts
§ 8:102 —Trust agreement
§ 8:103 —Blind trust
§ 8:104 —Sale to or from governmental entity
§ 8:105 Testamentary trusts
§ 8:106 Real estate investment trusts—Declaration of trust
§ 8:107 —Assumed name certificate

5. Corporations
§ 8:108 Promoters—Pre incorporation
§ 8:109 Attempted incorporation
§ 8:110 Standard business corporation
§ 8:111 —Foreign corporation
§ 8:112 —Certificate of formation
§ 8:113 —Bylaws
§ 8:114 —Good standing certificate
§ 8:115 —Corporate resolution
§ 8:116 —Certificate of incumbency
§ 8:117 Limited liability company
§ 8:118 —Certificate of formation
§ 8:119 —Entity regulations
§ 8:120 —Good standing certificate
§ 8:121 —Authorization documentation

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxii



§ 8:122 Professional association
§ 8:123 —Certificate of formation
§ 8:124 —Good standing certificate
§ 8:125 —Authorization documentation
§ 8:126 Professional corporation
§ 8:127 —Certificate of formation
§ 8:128 —Good standing certificate
§ 8:129 —Authorization documentation
§ 8:130 Professional limited liability company
§ 8:131 Financial institutions
§ 8:132 Delinquent corporations
§ 8:133 Post-dissolution

6. Non-Profit Associations
§ 8:134 Unincorporated associations and clubs
§ 8:135 —Recorded statement of authority
§ 8:136 —Articles of association
§ 8:137 —Affidavit of authority
§ 8:138 Incorporated associations and clubs
§ 8:139 —Certificate of formation
§ 8:140 —Resolution
§ 8:141 —Certificate of incumbency
§ 8:142 Lodges
§ 8:143 —Articles of incorporation of grand lodge
§ 8:144 —Certificate of formation, charter, or warrant of

subordinate lodge
§ 8:145 —Affidavit of good standing
§ 8:146 Cooperatives
§ 8:147 —Certificate of formation
§ 8:148 —Corporate resolution
§ 8:149 Religious organizations—Unincorporated
§ 8:150 — —Ecclesiastical structure
§ 8:151 — — —Constitution
§ 8:152 — — —Congregational resolution
§ 8:153 — —Congregational structure
§ 8:154 — —Beliefs society
§ 8:155 —Incorporated
§ 8:156 — —Certificate of formation
§ 8:157 — —Church constitution
§ 8:158 — —Congregational resolution
§ 8:159 — —Assembly of God
§ 8:160 — —Baptist
§ 8:161 — —Christian Church
§ 8:162 — —Christian Science
§ 8:163 — —Church of Christ

TABLE OF CONTENTS

xxxiii



§ 8:164 — —Church of God
§ 8:165 — —Church of Jesus Christ of Latter Day Saints

(Mormons)
§ 8:166 — —Church of the Nazarene
§ 8:167 — —Episcopal
§ 8:168 — —Greek (Eastern) Orthodox Church in America
§ 8:169 — —Jehovah’s Witnesses
§ 8:170 — —Jewish
§ 8:171 — —Lutheran
§ 8:172 — —Methodist, Free
§ 8:173 — —Methodist, United
§ 8:174 — —Pentecostal
§ 8:175 — —Presbyterian Church of America
§ 8:176 — —Presbyterian Church (USA)
§ 8:177 — —Roman Catholic
§ 8:178 — —Seventh Day Adventists
§ 8:179 — —Unitarian

7. Governments
§ 8:180 United States agencies
§ 8:181 State of Texas
§ 8:182 Political subdivisions
§ 8:183 Quasi-public authorities
§ 8:184 Sheriff, constable, or deputy

VIII. SUBSCRIPTION
§ 8:185 Subscription required
§ 8:186 Exceptions
§ 8:187 Identity of party—Required first name surname
§ 8:188 —Abbreviations, derivations, and corruptions
§ 8:189 —Middle names
§ 8:190 —Initials
§ 8:191 —Prefixes and suffixes
§ 8:192 —Idem sonans—Misspellings
§ 8:193 —Use of assumed names and aliases
§ 8:194 —Signing but unnamed as a party
§ 8:195 —Error in additional descriptive information
§ 8:196 Special subscriptions—Rubber stamped, typed, or

printed signature
§ 8:197 —By agent—Signing as instrumentality for another
§ 8:198 — —Formal agent—Attorney-in-fact
§ 8:199 —By partner
§ 8:200 —By corporate officer
§ 8:201 —Mental incapacity

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxiv



§ 8:202 —By minors
§ 8:203 —Sheriff’s deed
§ 8:204 —Husband not joining wife as then required
§ 8:205 —Digital signatures
§ 8:206 —Effect of signing in blank—Necessity for grantee
§ 8:207 — —Discretionary grants
§ 8:208 Alteration after execution—Of name in instrument
§ 8:209 —Of contents of the instrument
§ 8:210 Effect of fraud
§ 8:211 Effect of undue influence or duress
§ 8:212 Effect of forgery
§ 8:213 Ratification and adoption
§ 8:214 Seal and attestation

IX. DELIVERY AND ACCEPTANCE

A. DELIVERY
§ 8:215 Delivery required
§ 8:216 Elements of delivery
§ 8:217 Within control of the grantee—When presumed
§ 8:218 —Constructive delivery
§ 8:219 —Multiple grantors
§ 8:220 —Delivery to one of multiple grantees
§ 8:221 —To third party
§ 8:222 —To third party with limiting instructions
§ 8:223 —Retention of instrument by grantor
§ 8:224 —Delivery after grantor’s death
§ 8:225 —Delivery after grantee’s death
§ 8:226 —Delivery to corporation with forfeited charter
§ 8:227 —Delivery to dissolved corporation
§ 8:228 —Gift deeds
§ 8:229 Intent of Grantor
§ 8:230 —Controlling element
§ 8:231 —When presumed
§ 8:232 —Mental reservation of grantor upon delivery
§ 8:233 —Effect of conditions placed upon delivery
§ 8:234 —Delivery of postdated instrument
§ 8:235 —Fraud or duress
§ 8:236 —Unilateral mistake
§ 8:237 —Mutual mistake

B. ACCEPTANCE

§ 8:238 Acceptance required
§ 8:239 When presumed

TABLE OF CONTENTS

xxxv



§ 8:240 Conditional acceptance
§ 8:241 Partial acceptance
§ 8:242 Exercise of control
§ 8:243 Effect of acceptance
§ 8:244 Fraud
§ 8:245 Alteration of the instrument
§ 8:246 Loss or destruction of the instrument
§ 8:247 Redelivery of the instrument to Grantor

X. VALIDITY OF THE DEED
§ 8:248 Capacity and assent of the parties
§ 8:249 Mistake
§ 8:250 Fraud and misrepresentation
§ 8:251 Reliance on the misrepresentation—Due diligence

XI. DEED WARRANTIES AND COVENANTS
§ 8:252 General and quitclaim deeds
§ 8:253 Necessity of warranty clause to validity of the deed
§ 8:254 Implied covenants

XII. FORMS
§ 8:255 Warranty deed—For consideration received
§ 8:256 Deed of gift
§ 8:257 General warranty deed—With assumption of deed of

trust
§ 8:258 Special warrantee deed
§ 8:259 Quitclaim deed
§ 8:260 Deed of attorney in fact
§ 8:261 Deed with covenants of title
§ 8:262 Acknowledgment by a single person
§ 8:263 Long form acknowledgment—In any state
§ 8:264 —Outside of the United States
§ 8:265 Acknowledgment by an armed forces officer
§ 8:266 Acknowledgment by a subscribing witness
§ 8:267 Affidavit of lack of identity
§ 8:268 Acknowledgment by a married person—Separate

property
§ 8:269 Non-homestead affidavit and designation of

homestead
§ 8:270 Acknowledgment by spouse joining pro forma
§ 8:271 Acknowledgment by a spouse—Community property
§ 8:272 Acknowledgment by married persons—Community

property

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxvi



§ 8:273 Affidavit of management, control, and disposition
§ 8:274 Stipulation of Interests
§ 8:275 Acknowledgment by a tenant in common
§ 8:276 Acknowledgment by a joint tenant
§ 8:277 Affidavit of reader
§ 8:278 Affidavit of interpreter
§ 8:279 Subscription by mark
§ 8:280 Acknowledgment of a mark
§ 8:281 Acknowledgment by a person physically unable to

sign
§ 8:282 —Optional
§ 8:283 Acknowledgment by a minor
§ 8:284 Affidavit of parent as to age of child
§ 8:285 Acknowledgment by the guardian of a mentally

disabled person
§ 8:286 Acknowledgment by a person with a changed name or

name variance
§ 8:287 Affidavit of identification
§ 8:288 Acknowledgment by a person with an assumed name

or doing business as
§ 8:289 Acknowledgment by an attorney in fact
§ 8:290 Affidavit stating power of attorney not revoked
§ 8:291 Physician’s Affidavit
§ 8:292 Acknowledgment by a nominee or trustee without

express trust
§ 8:293 Acknowledgment by an estate—Administrator
§ 8:294 —Executor
§ 8:295 —Heirs
§ 8:296 —Court appointed receiver
§ 8:297 Acknowledgment by a general partnership—One or

more partners
§ 8:298 —Another partnership
§ 8:299 —Corporation
§ 8:300 Acknowledgment by a joint venture
§ 8:301 Acknowledgment by a limited partnership
§ 8:302 Acknowledgment by a joint stock company
§ 8:303 Acknowledgment by an inter vivos trust including

deeds of trust
§ 8:304 Acknowledgment by a testamentary trust
§ 8:305 Acknowledgment by a real estate investment trust
§ 8:306 Acknowledgment by a corporation—Promoters
§ 8:307 Acknowledgment by a standard business corporation
§ 8:308 Acknowledgment by a foreign corporation
§ 8:309 Acknowledgment by a limited liability company
§ 8:310 Acknowledgment by a professional association

TABLE OF CONTENTS

xxxvii



§ 8:311 Acknowledgment by a professional corporation
§ 8:312 Acknowledgment by financial institutions
§ 8:313 Acknowledgment by mortgage electronic registration

systems (MERS)
§ 8:314 Acknowledgment by a delinquent corporation
§ 8:315 Acknowledgment by a corporation post-dissolution
§ 8:316 Acknowledgment by joinder pro forma
§ 8:317 Acknowledgment by an unincorporated association or

club
§ 8:318 Acknowledgment by an incorporated association or

club
§ 8:319 Acknowledgment by a lodge
§ 8:320 Acknowledgment by a cooperative
§ 8:321 Acknowledgment by an unincorporated religious

organization
§ 8:322 Acknowledgment by an incorporated religious

organization
§ 8:323 Acknowledgment by an agency of the United States
§ 8:324 Acknowledgment by the State of Texas
§ 8:325 Acknowledgment by a political subdivision
§ 8:326 Acknowledgment by a quasi-public authority
§ 8:327 Acknowledgment by a sheriff, constable, or deputy
§ 8:328 Affidavit of scrivener’s error

CHAPTER 9. ESTATES

I. INTRODUCTION
§ 9:1 Estate defined
§ 9:2 Future interests valid
§ 9:3 Deeds and wills distinguished

II. ESTATES IN FEE

A. FEE SIMPLE ABSOLUTE
§ 9:4 Fee simple
§ 9:5 Creation of a fee simple absolute estate
§ 9:6 Deed construction; fee simple favored

B. FEE SIMPLE DETERMINABLE
§ 9:7 In general; definition
§ 9:8 Grantor’s possibility of reverter

C. FEE SIMPLE SUBJECT TO CONDITION
SUBSEQUENT

§ 9:9 In general

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxviii



§ 9:10 Power of termination; executory limitation
§ 9:11 Consideration and conditions precedent distinguished

III. ESTATES TAIL
§ 9:12 Estates tail prohibited

IV. LIFE ESTATES
A. IN GENERAL; REMAINDERS

§ 9:13 Definition; creation
§ 9:14 Extent of the grantor’s estate and the life estate
§ 9:15 Doctrine of merger
§ 9:16 Vested and contingent remainders
§ 9:17 Remainders subject to total or partial divestment
§ 9:18 Construction of remainder provisions

B. RIGHTS AND POWERS OF THE LIFE TENANT
§ 9:19 Life tenant’s right to possession; adverse possession
§ 9:20 Right to sell and convey the property or estate
§ 9:21 Rights to income and accretions
§ 9:22 Rights to oil and mineral income—“Open mine”

doctrine
§ 9:23 Rights to timber

C. DUTIES OF THE LIFE TENANT
§ 9:24 Statutory duties of a life tenant
§ 9:25 Common law duties of a life tenant
§ 9:26 Duty to pay for repairs and improvements
§ 9:27 Duty to pay taxes
§ 9:28 —Leaseholder
§ 9:29 Duty not to commit waste; actions for waste

V. USUFRUCT
§ 9:30 In general

VI. THE RULE AGAINST PERPETUITIES
§ 9:31 Definition and purpose—Applicable laws
§ 9:32 Application and construction
§ 9:33 Reformation of interests violating Rule Against

Perpetuities

VII. OTHER COMMON LAW RULES
§ 9:34 Rule in Shelley’s Case and other common-law rules

abolished

TABLE OF CONTENTS

xxxix



VIII. RESTRAINTS ON ALIENATION AND USE
§ 9:35 Restraints against alienation generally prohibited
§ 9:36 Valid restraints on alienation
§ 9:37 Restraints based on membership in defined class
§ 9:38 Restraints on use
§ 9:39 Construction and operation of restraints on use

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xl



Table of Contents
CHAPTER 10. DEEDS OF TRUST

I. NATURE AND REQUIREMENTS OF SECURITY
INSTRUMENTS

A. INTRODUCTION
§ 10:1 Historical perspective
§ 10:2 Definitions
§ 10:3 Applicable federal legislation
§ 10:4 —Federal associations and banks
§ 10:5 —Multifamily Mortgage Foreclosure Act
§ 10:6 —Alternative Mortgage Transaction Parity Act
§ 10:7 Applicable uniform legislation
§ 10:8 Applicable Texas regulation
§ 10:9 Requirement for writing
§ 10:10 Lien versus title theories
§ 10:11 Creation of the lien
§ 10:12 Deed of trust does not convey title

B. REQUISITES FOR CREATION
§ 10:13 Parties
§ 10:14 Capacity and authority of trustee
§ 10:15 Form and interpretation
§ 10:16 Execution and delivery
§ 10:17 Substitution of trustee; statutory procedure
§ 10:18 Substitution of trustee; contractual procedure

C. DEBT OR OBLIGATION SECURED
§ 10:19 Requirement of some debt or obligation
§ 10:20 Future advances secured
§ 10:21 Dragnet clause
§ 10:22 Fraudulent lien or claim filed against real property
§ 10:23 Fraudulent liens—Injunctive relief

D. PROPERTY ENCUMBERED

§ 10:24 Property interests that are lienable
§ 10:25 Description of the premises
§ 10:26 Personal property located on the realty
§ 10:27 —Crops and timber

xv



§ 10:28 “After-acquired” title
§ 10:29 Re-acquired property; repurchase

II. HIDDEN SECURITY TRANSACTIONS

A. ABSOLUTE DEED AS MORTGAGE
§ 10:30 Deed as a mortgage
§ 10:31 Evidence of the parties’ intentions

B. EQUITABLE MORTGAGES
§ 10:32 Equitable mortgages
§ 10:33 —Defective execution of a security instrument
§ 10:34 —Agreement to give a mortgage
§ 10:35 —Other situations

C. RIGHTS AND LIABILITIES OF THE PARTIES
§ 10:36 In general

D. VENDOR’S AND VENDEE’S LIENS
§ 10:37 Warranty deed with vendor’s lien
§ 10:38 Express vendor’s liens
§ 10:39 Equitable liens

III. TRANSFER OF ENCUMBERED PROPERTY
§ 10:40 Transfer of property
§ 10:41 Consent-to-sale clause
§ 10:42 Mortgagor conveyance
§ 10:43 Partial conveyance
§ 10:44 —Partial conveyance with mortgagee’s release
§ 10:45 Transfer of property subject to lien
§ 10:46 Mortgagee’s liabilities
§ 10:47 Conveyance to mortgagee

IV. ASSIGNMENT OR TRANSFER OF THE DEBT
§ 10:48 Assignment
§ 10:49 Mortgage assigned
§ 10:50 Assignee’s rights
§ 10:51 Transfer “subject to”
§ 10:52 Proof—Parol evidence
§ 10:53 —Intention
§ 10:54 Mortgagor’s liability
§ 10:55 Rights of grantee

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xvi



§ 10:56 Estoppel
§ 10:57 Mistake
§ 10:58 Foreclosure proceedings
§ 10:59 Transferee’s liabilities; mortgagee
§ 10:60 Transferee’s liabilities; formal acceptance unnecessary
§ 10:61 Transferee’s liabilities; mortgagor
§ 10:62 Transferee’s liabilities; extent
§ 10:63 Transferee’s liabilities; mortgagor’s remedies at

default

V. MERGER
§ 10:64 Merger of title
§ 10:65 Parties’ intent
§ 10:66 Burden of proof
§ 10:67 Mortgagee taking land from mortgagor
§ 10:68 Deed in lieu of foreclosure
§ 10:69 Reconveyance to mortgagor

VI. RIGHTS AND DUTIES OF THE PARTIES
§ 10:70 Rights
§ 10:71 Interference with possession
§ 10:72 —Necessity of tender
§ 10:73 —Burden of proof
§ 10:74 Mortgagee in possession
§ 10:75 —Right to retain possession
§ 10:76 —Rules
§ 10:77 —Equitable rights
§ 10:78 Nature and extent of possession
§ 10:79 Preservation of property
§ 10:80 Waste
§ 10:81 Severance, crops
§ 10:82 Rents and profits
§ 10:83 Assignment of rents and profits
§ 10:84 —Construction of instrument
§ 10:85 —Terms
§ 10:86 Liabilities
§ 10:87 Mortgagee’s liability while in possession
§ 10:88 Insurance
§ 10:89 Repairs
§ 10:90 Taxes
§ 10:91 Mortgagee’s obligations

VII. PERFORMANCE AND DISCHARGE
§ 10:92 Performance and discharge

TABLE OF CONTENTS

xvii



§ 10:93 Mortgage debt tendered or paid
§ 10:94 —Satisfaction of note
§ 10:95 —Insurance proceeds
§ 10:96 Payment
§ 10:97 Second mortgagee
§ 10:98 Assignment of rents
§ 10:99 Affirmative declarations
§ 10:100 Record owner
§ 10:101 Lien waiver
§ 10:102 Additional security
§ 10:103 Payment by third party
§ 10:104 —Payment by third party operates as equitable

assignment
§ 10:105 —Proof of payment by third party
§ 10:106 —Superior equitable lien of third party
§ 10:107 Payment by holder of subsequent interest
§ 10:108 Payment by junior mortgagee
§ 10:109 New mortgage
§ 10:110 Release
§ 10:111 Right to have lien cancelled
§ 10:112 Partial release
§ 10:113 Extension and renewal
§ 10:114 Extension must have legal consideration
§ 10:115 Recitals
§ 10:116 Necessity for writing
§ 10:117 Rights of parties
§ 10:118 —Senior lienholders
§ 10:119 —Junior lienholders
§ 10:120 Acknowledgment and recording
§ 10:121 Acceleration
§ 10:122 Acceleration clauses
§ 10:123 Causes for acceleration
§ 10:124 Due-on-sale clauses
§ 10:125 Right to accelerate
§ 10:126 Notice and demand
§ 10:127 —Must be clear and unequivocal
§ 10:128 —Should include entire debt due
§ 10:129 —Provide opportunity to cure default
§ 10:130 —Waiver of notice
§ 10:131 Self-execution
§ 10:132 Curing default prior to acceleration
§ 10:133 —Amount of notice
§ 10:134 —Other remedies
§ 10:135 Loss of right to accelerate

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xviii



§ 10:136 —Acceptance of past due installments
§ 10:137 Extension of maturity of principal debt

VIII. ONE-ACTION RULE
§ 10:138 One action rule
§ 10:139 Purposes of one action rule
§ 10:140 Affirmative defense in one action rule
§ 10:141 Strict construction of affirmative defense
§ 10:142 Junior mortgagor not barred
§ 10:143 Where strict construction relaxed

IX. FORECLOSURE

A. FORECLOSURE BY SALE
§ 10:144 Foreclosure by power of sale
§ 10:145 Effect of sale by trustee
§ 10:146 Nature of power
§ 10:147 —Impairment
§ 10:148 Duties of seller
§ 10:149 No duty to take affirmative action
§ 10:150 No duty of good faith and fair dealing
§ 10:151 Invoking power of sale
§ 10:152 Other interests affected by power
§ 10:153 “Dual” foreclosure remedies mutually exclusive
§ 10:154 Abandonment of single remedy
§ 10:155 Limitations to action
§ 10:156 Moratorium laws
§ 10:157 Who may sell
§ 10:158 —Trustees
§ 10:159 —Duty of fairness
§ 10:160 —Other duties

B. APPOINTMENT SALE

§ 10:161 Substitute trustee
§ 10:162 —Exercise of appointment
§ 10:163 —Evidence of exercise of appointment
§ 10:164 —Death of original trustee
§ 10:165 —Method of appointment
§ 10:166 —Waiver of irregularities
§ 10:167 Appointment of attorney-in-fact
§ 10:168 Default required
§ 10:169 Delinquency
§ 10:170 Payment prior to sale

TABLE OF CONTENTS

xix



C. FORBEARANCE
§ 10:171 Forbearance of sale
§ 10:172 Other agreements to forbearance of sale
§ 10:173 Death of mortgagor
§ 10:174 Administration of estate
§ 10:175 No revocation
§ 10:176 Trustee’s fees and expenses
§ 10:177 Trustee’s attorney fees

D. REDEMPTION
§ 10:178 Redemption
§ 10:179 Level of protection
§ 10:180 Redemption not affected by payment extension
§ 10:181 History of redemption
§ 10:182 Who may redeem
§ 10:183 Who may redeem absent an express agreement
§ 10:184 Previous levy
§ 10:185 Requirements for redemption
§ 10:186 Effects of redemption on lienholders
§ 10:187 Effect of foreclosure sale
§ 10:188 Effect of non-notice of foreclosure
§ 10:189 Suit to redeem
§ 10:190 Proof and recovery
§ 10:191 Judgment in suit to redeem

E. SALE UNDER DEED OF TRUST
§ 10:192 Conditions of sale in foreclosure
§ 10:193 Duties of foreclosing mortgagee
§ 10:194 Authority to sell
§ 10:195 Compliance with conditions; Strict pursuance
§ 10:196 Ambiguity in compliance with conditions
§ 10:197 Substituted terms
§ 10:198 Time of sale
§ 10:199 Place of sale
§ 10:200 Partial sale
§ 10:201 Notice of sale
§ 10:202 Purpose of notice of sale
§ 10:203 Sale “at the courthouse door”
§ 10:204 Filing notice
§ 10:205 Counting days
§ 10:206 Defective notice
§ 10:207 Contents of notice
§ 10:208 Who must give notice of sale

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xx



§ 10:209 Notice of sale to debtor
§ 10:210 Notice of sale to others
§ 10:211 Waiver of posting notice of sale
§ 10:212 Effect of foreclosure and sale
§ 10:213 Subsequent purchasers divested
§ 10:214 No warranties on sale by foreclosure
§ 10:215 No presumption of regular sale in foreclosure
§ 10:216 Effect of foreclosure sale to mortgagee
§ 10:217 Validity of foreclosure sale
§ 10:218 No “commercial reasonableness” requirement
§ 10:219 Void and voidable deeds in a foreclosure sale
§ 10:220 Who may attack foreclosure sale
§ 10:221 —Bankruptcy
§ 10:222 Mortgagor’s remedies in foreclosure sale

X. JUDICIAL FORECLOSURE PROCEEDINGS
§ 10:223 Judicial foreclosure
§ 10:224 Suit constructive notice in a judicial foreclosure sale
§ 10:225 Jurisdiction in judicial foreclosure sale
§ 10:226 Pleadings in judicial foreclosure sales
§ 10:227 Mortgage instrument may be attached
§ 10:228 Necessary parties to judicial foreclosure
§ 10:229 Claim of interest of necessary parties in judicial

foreclosure
§ 10:230 Judgment in judicial foreclosure
§ 10:231 Lien finding necessary in judicial foreclosure
§ 10:232 Evidence in judicial foreclosures
§ 10:233 Defenses to judicial foreclosure
§ 10:234 Setting aside judgment in judicial foreclosure
§ 10:235 Sale under decree in a judicial foreclosure
§ 10:236 Elements to pass title in a sale under decree
§ 10:237 Order of sale in judicial foreclosure
§ 10:238 —Sequence in order of sale
§ 10:239 Adequacy of consideration in judicial sale
§ 10:240 Disposition of proceeds in judicial sale
§ 10:241 —Lienholders
§ 10:242 Order of payment of proceeds in judicial sale
§ 10:243 Excess payment of proceeds in judicial sale
§ 10:244 Deficiency in judicial sale
§ 10:245 Determining value in judicial sale
§ 10:246 Deficiency suit in judicial sale
§ 10:247 Rights of subsequent purchasers
§ 10:248 —Equitable title of subsequent purchasers

TABLE OF CONTENTS

xxi



XI. “PURCHASE MONEY” SECURITY
INSTRUMENTS

§ 10:249 Purchase money security instruments

XII. LIABILITY OF THE GUARANTOR
§ 10:250 Liability of guarantor

XIII. CHECKLISTS
§ 10:251 Checklist for deed of trust
§ 10:252 Checklist for assumption of deed of trust
§ 10:253 Checklist for subordination agreement

XIV. FORMS
§ 10:254 Deed of trust—General form
§ 10:255 Deed of trust and security agreement—Long form
§ 10:256 Subordination—General form
§ 10:257 —Existing deed of trust to new deed of trust
§ 10:258 Trust deed with assignment of rents
§ 10:259 Deed of trust—Complex form
§ 10:260 Terms of deed of trust and note—To be attached as

exhibit to offer, option, or contract of sale

CHAPTER 11. PRIORITIES

I. RECORDING STATUTES AND RECORDING

A. RECORDING STATUTES
§ 11:1 Effect of recording statutes on priority
§ 11:2 Public records
§ 11:3 Manner of recording
§ 11:4 Question of law
§ 11:5 Public records—Strict construction
§ 11:6 Constructive notice
§ 11:7 Municipalities possess no power to regulate

recordation
§ 11:8 Purpose of recording laws

B. RECORDING PROCEDURE
§ 11:9 Public policy regarding public records
§ 11:10 Filing for record
§ 11:11 —Generally
§ 11:12 —Clerk’s duties

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxii



§ 11:13 Method of filing
§ 11:14 Disputed filing
§ 11:15 Time of filing
§ 11:16 Effect of defective filing
§ 11:17 Correction of defect
§ 11:18 Recording void instruments
§ 11:19 Effect of forged instruments
§ 11:20 Constructive notice of instruments not entitled to be

recorded
§ 11:21 Reproduction of records

C. ACKNOWLEDGMENT OF INSTRUMENTS
§ 11:22 Acknowledgments
§ 11:23 Nature and purpose of acknowledgment
§ 11:24 Applicable law in acknowledgments
§ 11:25 Necessity for acknowledgment
§ 11:26 Married women’s acknowledgments
§ 11:27 Purpose of married women’s acknowledgments
§ 11:28 Signatory parties
§ 11:29 —Deputies of signatory parties
§ 11:30 —Partnerships of signatory parties
§ 11:31 —Corporations of signatory parties
§ 11:32 Notary officers
§ 11:33 Notaries
§ 11:34 Ex officio notaries
§ 11:35 Judges and acknowledgments
§ 11:36 Court clerks
§ 11:37 Notary officers; deputies
§ 11:38 De facto and pro tem officers
§ 11:39 Commissioned officers
§ 11:40 Recordkeeping
§ 11:41 Effect of failure of recordkeeping
§ 11:42 Liability
§ 11:43 State criminal liability
§ 11:44 Crimes under federal criminal statutes
§ 11:45 Requirement for notice
§ 11:46 —As indicating execution
§ 11:47 Date of delivery of instrument
§ 11:48 Fixture filings
§ 11:49 Entitling instrument to be recorded
§ 11:50 Unacknowledged instrument
§ 11:51 Defectively acknowledged instrument
§ 11:52 Instrument admissible in evidence
§ 11:53 Foreign acknowledgments

TABLE OF CONTENTS

xxiii



§ 11:54 —Without the state
§ 11:55 —In foreign countries
§ 11:56 Beneficial or financial interest
§ 11:57 Effect of acknowledgment by disqualified person
§ 11:58 Parties to acknowledgments
§ 11:59 Attorneys or agents of parties
§ 11:60 Employees of parties
§ 11:61 Corporate shareholders
§ 11:62 Corporate officers
§ 11:63 Partners
§ 11:64 Substantial compliance
§ 11:65 Certificate of acknowledgment
§ 11:66 Relation to instrument
§ 11:67 Foreign certificate of acknowledgment
§ 11:68 Uniform laws
§ 11:69 Texas statutory definitions
§ 11:70 Authorized forms
§ 11:71 Alteration
§ 11:72 Effect of surplusage
§ 11:73 Effect of clerical or grammatical error
§ 11:74 Identification requirement
§ 11:75 Sufficiency of recital
§ 11:76 Errors and omissions
§ 11:77 Seal of office
§ 11:78 —Effect of omission of seal of office
§ 11:79 Curative laws
§ 11:80 —Effect of curative laws
§ 11:81 —Construction of curative laws

D. EFFECT OF RECORDED INSTRUMENT NOT IN
CHAIN OF TITLE

§ 11:82 Chain of title—Definition
§ 11:83 Effect of instrument not in chain—Notice
§ 11:84 Instruments executed by strangers to title
§ 11:85 Effect of notice on instruments affecting other

property
§ 11:86 Effect of grantor’s executed instruments prior to

obtaining title
§ 11:87 Instruments executed by grantee under prior

unrecorded deed
§ 11:88 Effect of dual conveyance by grantor
§ 11:89 Owner’s duty to subsequently inspect records
§ 11:90 Constructive notice applies to subsequent claimants

only

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxiv



§ 11:91 Effect of tenant’s possession
§ 11:92 Effect of cestui que trust
§ 11:93 Effect on equitable titles
§ 11:94 Claimant charged with facts revealed in chain
§ 11:95 Limits to notice

E. SLANDER OF TITLE
§ 11:96 Slander of title
§ 11:97 Business disparagement compared
§ 11:98 Elements
§ 11:99 Malice in slander of title
§ 11:100 Limitation period for actions based on slander of

title
§ 11:101 Privileged statements
§ 11:102 Damages
§ 11:103 —Measuring damages

II. STATUS AS BONA FIDE PURCHASER OR
ENCUMBRANCER
A. DEFINITION AND REQUIREMENTS

§ 11:104 Bona fide purchaser
§ 11:105 Protection afforded
§ 11:106 Effect under notice
§ 11:107 First lien superior
§ 11:108 What constitutes notice
§ 11:109 Consideration paid

B. ACTUAL NOTICE
§ 11:110 Generally
§ 11:111 Types of notice
§ 11:112 Question of fact
§ 11:113 Question of law
§ 11:114 Includes implied notice
§ 11:115 Definition of implied notice
§ 11:116 Theory of implied notice
§ 11:117 Inquiry notice
§ 11:118 Duty of inquiry

C. CONSTRUCTIVE NOTICE
§ 11:119 Generally
§ 11:120 Effect of recordation

D. IMPUTED NOTICE
§ 11:121 Generally

TABLE OF CONTENTS

xxv



§ 11:122 Notice to agent imputed to principal

E. NOTICE IMPLIED FROM CIRCUMSTANCES
GENERALLY

§ 11:123 Implied notice—Circumstances
§ 11:124 Burden of proof

F. NOTICE IMPLIED FROM POSSESSION OR USE

§ 11:125 Implied notice—Possession
§ 11:126 Type of possession needed
§ 11:127 Type of notice required
§ 11:128 Tenant’s possession

G. NOTICE IMPLIED FROM TRUST
RELATIONSHIP

§ 11:129 Implied notice—Trusts
§ 11:130 Trust creditors
§ 11:131 Equitable titles

III. PRIORITY OF SPECIFIC INTERESTS

A. DEEDS OF TRUST AND MORTGAGES

§ 11:132 Priorities of specific interests
§ 11:133 Holder through innocent purchaser
§ 11:134 Mortgagee as bona fide purchaser
§ 11:135 Future advances
§ 11:136 Multiple notes
§ 11:137 Burden of proof
§ 11:138 Notice
§ 11:139 Constructive notice
§ 11:140 Recording
§ 11:141 Property not in possession of mortgagor
§ 11:142 Priority agreements
§ 11:143 Subrogation to superior lienholders
§ 11:144 Priority agreements; extensions and renewals
§ 11:145 Effects of extension barred of record

B. VENDOR’S AND VENDEE’S LIENS

§ 11:146 Generally
§ 11:147 Equitable or implied liens
§ 11:148 Lien assignments

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxvi



C. ATTACHMENT LIENS
§ 11:149 Lien assignments

D. JUDGMENT LIENS
§ 11:150 Generally

E. EXECUTION LIENS
§ 11:151 Generally

F. MECHANIC’S LIENS
§ 11:152 Priorities in mechanic’s and materialman’s liens
§ 11:153 Artisan’s lien
§ 11:154 Artisan’s lien in Texas

G. EFFECT OF A LIS PENDENS
§ 11:155 Lis pendens
§ 11:156 Requirements of lis pendens
§ 11:157 Recordation of lis pendens
§ 11:158 Effect of recording lis pendens
§ 11:159 Cancellation of lis pendens
§ 11:160 Expungement of lis pendens

H. PRIORITY OF TAX AND ASSESSMENT LIENS
§ 11:161 Tax liens
§ 11:162 Effect of tax lien
§ 11:163 Priorities among tax liens
§ 11:164 Priorities with other interests
§ 11:165 Extinguishment of tax liens
§ 11:166 Property acquired by another political unit
§ 11:167 Enforcement of tax liens

IV. FORMS
§ 11:168 Form for Ordinary Certificate of Acknowledgment
§ 11:169 Short Forms for Certificates of Acknowledgment
§ 11:170 Texas—Trustee—Short form
§ 11:171 Subordination Agreement—Deed of Trust

CHAPTER 12. HOLDING TITLE

I. COTENANCY

A. GENERALLY
§ 12:1 Cotenancies defined

TABLE OF CONTENTS

xxvii



§ 12:2 Who may be cotenants
§ 12:3 When arising
§ 12:4 Property held in cotenancy
§ 12:5 Creation of cotenancy
§ 12:6 Tenancy in common
§ 12:7 Termination of cotenancy

B. RIGHTS AND DUTIES OF COTENANTS
§ 12:8 Generally
§ 12:9 No adverse possession against cotenant
§ 12:10 No fiduciary relationship
§ 12:11 Possession and use
§ 12:12 —Trustee-like theory
§ 12:13 —Repudiation
§ 12:14 —Ouster
§ 12:15 Preservation of property
§ 12:16 —Partition
§ 12:17 —Advancements reimbursable
§ 12:18 —Equitable contributions
§ 12:19 —Interest payments
§ 12:20 Improvements to property
§ 12:21 —Partition
§ 12:22 —Nonjoining cotenants
§ 12:23 Ratification and estoppel
§ 12:24 Conveyance of property
§ 12:25 —Cotenant may not convey interest not his or her

own
§ 12:26 —Effect of deed purporting to convey commonly held

land
§ 12:27 —Protective liens
§ 12:28 Encumbrances
§ 12:29 —Discharge
§ 12:30 —Subrogation
§ 12:31 Outstanding title acquisition
§ 12:32 —Public sale
§ 12:33 —No compelled purchase by cotenants
§ 12:34 Rents and profits
§ 12:35 Timber rights
§ 12:36 Mineral rights
§ 12:37 —Prospecting reimbursement
§ 12:38 —Extraction damages
§ 12:39 Actions against cotenants
§ 12:40 Action for accounting
§ 12:41 Action for conversion

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxviii



§ 12:42 Action for waste
§ 12:43 Cotenants rights and duties to third parties
§ 12:44 Third party property transfer
§ 12:45 —Personalty
§ 12:46 —Equitable partition
§ 12:47 —Deed prima facie evidence of equitable title
§ 12:48 —Contracts of sale
§ 12:49 —Encumbrances
§ 12:50 —Notice of rights

II. JOINT TENANCIES
§ 12:51 Generally
§ 12:52 Characteristics
§ 12:53 Statutory right of survivorship
§ 12:54 Unities of time and title
§ 12:55 Unity of interest
§ 12:56 Unity of possession
§ 12:57 Methods and effect of termination
§ 12:58 Termination by conveyance
§ 12:59 Termination by agreement, declaration, or an action

for partition
§ 12:60 Encumbrance
§ 12:61 Effect of a lease or exclusive possession

III. COMMUNITY PROPERTY
§ 12:62 Generally
§ 12:63 Unique features
§ 12:64 Origin of community property law—Spanish law
§ 12:65 —No dower in Texas
§ 12:66 Nature of spouse’s interest in community property
§ 12:67 —Joint ownership indispensable element
§ 12:68 —Title in name of one spouse
§ 12:69 —For benefit
§ 12:70 —Time of determination
§ 12:71 — —Inception of title defined
§ 12:72 — —Date of acquisition
§ 12:73 — —Legal enforceability
§ 12:74 — —Definition of “acquired”
§ 12:75 —Parties must be married
§ 12:76 —Putative spouses
§ 12:77 —Value of property
§ 12:78 Forfeiture of spousal interest
§ 12:79 Joint ownership of noncommunity property

TABLE OF CONTENTS

xxix



§ 12:80 Separate property recorded
§ 12:81 Mortgage
§ 12:82 Governing law
§ 12:83 —Federal law
§ 12:84 Special real property considerations
§ 12:85 Presumption of community property
§ 12:86 —Title in one spouse’s name
§ 12:87 —Proof of title
§ 12:88 —Rebuttal of presumption
§ 12:89 — —Evidence
§ 12:90 — —Parol evidence
§ 12:91 — —Sufficiency of evidence
§ 12:92 —Burden of proof
§ 12:93 —Degree of proof
§ 12:94 —Other issues affecting proof
§ 12:95 —Property conveyed to one spouse
§ 12:96 —Effects of recitals in conveyance
§ 12:97 —Consideration for purchase
§ 12:98 —Other types of property
§ 12:99 —Property conveyed to both spouses
§ 12:100 Presumption of separate property
§ 12:101 —Effect of recitals
§ 12:102 —Gift
§ 12:103 — —Parent to child
§ 12:104 — —Spouse to spouse
§ 12:105 — —Income
§ 12:106 —Intent
§ 12:107 —Property subject to
§ 12:108 —Community property defined
§ 12:109 Determination of separate property
§ 12:110 —Property owned prior to marriage
§ 12:111 —Premarital agreement
§ 12:112 —Gifts during marriage
§ 12:113 — —Donor may be spouse or third party
§ 12:114 — —Joint gifts
§ 12:115 — —Interspousal gifts
§ 12:116 — —Property acquired by devise and descent
§ 12:117 — —Expectancies
§ 12:118 —Tort liability
§ 12:119 Determination when property altered
§ 12:120 —Separate property
§ 12:121 —Proceeds from sale of separate property
§ 12:122 —Property purchased with separate funds
§ 12:123 —Property purchased with separate and community

funds

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxx



§ 12:124 —Credit purchases
§ 12:125 — —Intention
§ 12:126 — —Separate credit
§ 12:127 — —Community credit
§ 12:128 Community property homesteads
§ 12:129 —Source of law
§ 12:130 —Spousal nonjoinder
§ 12:131 —Separate and community property
§ 12:132 Effect of agreement creating right to survivorship in

community property
§ 12:133 Fraud on the community
§ 12:134 Spousal property subject to sole management and

control
§ 12:135 Spousal property subject to joint management and

control
§ 12:136 Marital property agreements in contemplation of

marriage

CHAPTER 13. HOMESTEAD

I. INTRODUCTION
§ 13:1 Definitions of homestead
§ 13:2 Nature of a homestead
§ 13:3 Homestead based on public policy
§ 13:4 Origin of homestead exemption
§ 13:5 Liberal construction of homestead exemption
§ 13:6 Homestead exemption extends to improvements
§ 13:7 Homestead exemption extends to fixtures
§ 13:8 Homestead exemption for crops
§ 13:9 Homestead exemption for oil, gas, and minerals
§ 13:10 Homestead exemption for rents
§ 13:11 Homestead exemption extends to proceeds of sale of

property
§ 13:12 Homestead exemption extends to insurance proceeds
§ 13:13 Types of homesteads
§ 13:14 —Situs determines
§ 13:15 —Place determinative, not business
§ 13:16 —Municipal boundaries
§ 13:17 —Adjacent lots or units
§ 13:18 —Platting lots and streets
§ 13:19 —Municipal boundaries
§ 13:20 —Conditions affecting determination
§ 13:21 —Texas constitutional provisions
§ 13:22 —Sale or abandonment by owner or claimant

TABLE OF CONTENTS

xxxi



§ 13:23 —Liens on homestead must secure specified debt
§ 13:24 —Purchasers or lenders for value without actual

knowledge
§ 13:25 —Refinance of debt
§ 13:26 —Home equity loan
§ 13:27 Reverse mortgages
§ 13:28 —Advances made under reverse mortgage
§ 13:29 Texas Property Code provisions
§ 13:30 —Statutory homestead exemption
§ 13:31 —Encumbrances fixed on homestead property
§ 13:32 —Definition of urban
§ 13:33 —Definition of homestead in urban areas
§ 13:34 —Rural home
§ 13:35 —Temporary rental of homestead
§ 13:36 —Homestead in qualifying trust
§ 13:37 —Abandonment of homestead
§ 13:38 —Voluntary designation of rural homestead
§ 13:39 —Voluntary designation of urban homestead
§ 13:40 —Requirement that homestead be designated in

instrument
§ 13:41 —Contents of designation
§ 13:42 Changing boundaries
§ 13:43 —Designation of homestead where person receives

tax exemption
§ 13:44 —Designation under Property Code Ann. § 41.005(c)

prevails
§ 13:45 —Designation of homestead in aid of enforcement of

judgment debt
§ 13:46 —Contents of notice
§ 13:47 —Designation by judgment debtor
§ 13:48 —Designation by commissioner
§ 13:49 —Filing of commissioner’s report
§ 13:50 —Request for hearing for report confirmation
§ 13:51 —Sale of excess of judgment debtor’s interest in land
§ 13:52 Rural homesteads
§ 13:53 —Right of creditors for excess acreage
§ 13:54 —Separate parcels
§ 13:55 Urban homesteads
§ 13:56 —Rights of creditors to reach excess
§ 13:57 —Improvements
§ 13:58 —Multiple lots
§ 13:59 —Building occupied in portion
§ 13:60 Mixed urban and rural homesteads
§ 13:61 Homestead a question of fact
§ 13:62 Home equity loans no longer prohibited

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxii



§ 13:63 Homestead only acceptable security
§ 13:64 Required notice for home equity loan
§ 13:65 Lender penalties
§ 13:66 Regulatory commentary issued by various Texas state

departments
§ 13:67 Conflict between revisions of Texas Constitution

§ 50(a)(6) and the § 50(g) notice
§ 13:68 Cure
§ 13:69 Inconsistent statutes superseded
§ 13:70 Presumption of validity
§ 13:71 Hazard insurance premiums
§ 13:72 Litigation
§ 13:73 Reverse mortgages
§ 13:74 Interest charges
§ 13:75 When advances made
§ 13:76 Advances and interest
§ 13:77 Laws inapplicable to reverse mortgages
§ 13:78 Laws attempting to preclude reverse mortgages
§ 13:79 Additional constitutional requirements
§ 13:80 Designation of homestead
§ 13:81 Elements of designation
§ 13:82 Written designation prima facie evidence
§ 13:83 Designation by commissioner
§ 13:84 Judgment creditor may force designation
§ 13:85 Retroactive application of statutory amendments

II. DECLARED HOMESTEADS

A. GENERALLY

§ 13:86 Declared homestead and probate homestead
distinguished

§ 13:87 Homestead with intent to defeat existing creditors’
claims

§ 13:88 Effect of a fraudulent conveyance

B. CAPACITY TO DECLARE—WAIVER

§ 13:89 Capacity to declaration
§ 13:90 Definition of family
§ 13:91 Support requirement
§ 13:92 Family relationships
§ 13:93 —Unmarried state
§ 13:94 —Dissolution with no children
§ 13:95 —Infant child and parent
§ 13:96 —Adult child and dependent parent

TABLE OF CONTENTS

xxxiii



§ 13:97 —Dependent adult child and parent
§ 13:98 —Adopted child and parent
§ 13:99 —Illegitimate child and parent
§ 13:100 —Stepchild and parent
§ 13:101 —Brother and sister

C. PROPERTY INCLUDED
§ 13:102 Generally
§ 13:103 Separate and community property
§ 13:104 Property included—Future interests
§ 13:105 — —Undivided interests
§ 13:106 — —Life estates
§ 13:107 — —Equitable estates
§ 13:108 — —Leaseholds

D. CONVEYANCE, TRANSFER, OR
ENCUMBRANCE OF MARITAL HOMESTEAD

§ 13:109 Community property homesteads
§ 13:110 Spousal nonjoinder
§ 13:111 —Nonjoined conveyance inoperative
§ 13:112 —Nonjoined future conveyance unenforceable
§ 13:113 —After one spouse’s right terminated
§ 13:114 —Mineral estate
§ 13:115 Easements
§ 13:116 —Leases
§ 13:117 —Liens
§ 13:118 —Improvement liens
§ 13:119 —Tax liens
§ 13:120 —Spouse non compos mentis
§ 13:121 —Spouse disappeared
§ 13:122 —Spouse abandonment
§ 13:123 Spouse to spouse conveyance
§ 13:124 —Boundary disputes
§ 13:125 —No disclaimer
§ 13:126 —Change in consideration

III. AMOUNT OF HOMESTEAD EXEMPTION
§ 13:127 Loss of homestead status
§ 13:128 Abandonment
§ 13:129 Waiver

IV. PROCEEDINGS BY A CREDITOR TO ENFORCE
JUDGMENT BY SALE OF A DWELLING

§ 13:130 Claims enforceable against homestead

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxiv



§ 13:131 —Special rules
§ 13:132 —Contractual liens
§ 13:133 — —Renewal and extension
§ 13:134 —Judgment liens
§ 13:135 — —General creditors
§ 13:136 — —Time to establish homestead
§ 13:137 — —Adding property to existing homestead
§ 13:138 — —Effect of recordation
§ 13:139 —Claims against insolvent debtors
§ 13:140 —Execution or attachment liens
§ 13:141 —Claims for loans to discharge liens
§ 13:142 —Purchase money obligations
§ 13:143 — —Exceptions and reconveyances
§ 13:144 — — —Lienholder may assert homestead
§ 13:145 — — —Discharge
§ 13:146 — — —Liens secured for funds advanced
§ 13:147 —Renewals, extensions, and substituted liens
§ 13:148 —Revived liens
§ 13:149 —Liens securing other indebtedness
§ 13:150 —Interest and fees
§ 13:151 —Taxes
§ 13:152 —Federal taxes
§ 13:153 —Assessment liens
§ 13:154 —Materialmen’s liens
§ 13:155 —Other obligations

V. CHECKLISTS

§ 13:156 Information generally required in declaration of
homestead

VI. FORMS

§ 13:157 Notice to designate homestead
§ 13:158 Designation of homestead by homestead claimant

after notice
§ 13:159 Designation of homestead by married couple
§ 13:160 Designation of homestead by commissioner
§ 13:161 Disclaimer and designation of urban homestead—To

secure loan on disclaimed land
§ 13:162 Disclaimer and redesignation of rural homestead

TABLE OF CONTENTS

xxxv



CHAPTER 14. PROPERTY OWNERS

CHAPTER 15. EASEMENTS AND RIGHTS-
OF-WAY

I. THE NATURE AND CHARACTERIZATIONS OF
EASEMENTS AND RIGHTS-OF-WAY

§ 15:1 Easement definitions and distinctions
§ 15:2 Nature of an easement
§ 15:3 Right-of-way
§ 15:4 License
§ 15:5 Leases
§ 15:6 Profits a prendre
§ 15:7 Characterizations of easements
§ 15:8 Easements appurtenant
§ 15:9 Easements in gross
§ 15:10 Apparent vs. non-apparent
§ 15:11 Affirmative vs. negative easements
§ 15:12 Public vs. private
§ 15:13 Reciprocal vs. unilateral
§ 15:14 Continuous vs. discontinuous

II. CREATION

A. EXPRESS GRANT OR RESERVATION
§ 15:15 Methods of creation
§ 15:16 Required elements
§ 15:17 Recording
§ 15:18 Parties
§ 15:19 Description of tract(s)
§ 15:20 Consideration
§ 15:21 Easement purpose
§ 15:22 Duration
§ 15:23 Easement location
§ 15:24 Definition of easement location
§ 15:25 —Easement holder will not define
§ 15:26 —Pipeline easements
§ 15:27 Warranties
§ 15:28 Additional provisions
§ 15:29 Deciding what to clarify

B. DEDICATION
§ 15:30 Dedication

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxvi



§ 15:31 Elements
§ 15:32 Establishing the elements
§ 15:33 Public beaches

C. IMPLIED GRANT OF EASEMENT
APPURTENANT

§ 15:34 Elements
§ 15:35 Circumstances
§ 15:36 Nature of an implied easement
§ 15:37 Ownership unity and division
§ 15:38 Description of tract(s)
§ 15:39 Consideration
§ 15:40 Easement purpose
§ 15:41 Duration
§ 15:42 Warranties
§ 15:43 Continuous use
§ 15:44 Reasonable necessity

D. IMPLIED RESERVATION OF EASEMENT
APPURTENANT

§ 15:45 Nature
§ 15:46 Elements

E. EASEMENT BY NECESSITY
§ 15:47 Elements
§ 15:48 Nature
§ 15:49 Unity of ownership
§ 15:50 Degree of necessity required
§ 15:51 Timeliness
§ 15:52 Location and use

F. EASEMENT BY ESTOPPEL
§ 15:53 Origin
§ 15:54 Nature
§ 15:55 Elements
§ 15:56 Communication of misrepresentation
§ 15:57 Detrimental reliance
§ 15:58 Scope
§ 15:59 Effect of subsequent bona fide purchaser
§ 15:60 Quasi-estoppel

G. EASEMENTS BY PRESCRIPTION
§ 15:61 Nature

TABLE OF CONTENTS

xxxvii



§ 15:62 Elements
§ 15:63 Open, notorious, actual, visible
§ 15:64 Adverse, hostile, exclusive, claim of right
§ 15:65 Continuous, uninterrupted, peaceable
§ 15:66 10-year duration
§ 15:67 Public acquisitions
§ 15:68 Burden of proof

III. ISSUES RELATED TO THE CREATION OF
EASEMENTS

§ 15:69 Drafting provisions in easement
§ 15:70 Lease-type provisions
§ 15:71 Contract-type provisions
§ 15:72 Full consideration of the effects on the servient estate

from the granting of an easement
§ 15:73 Governmental indemnification provisions
§ 15:74 Governmental function limits

IV. INTERPRETATION
§ 15:75 General rules of construction
§ 15:76 Interest conveyed
§ 15:77 Location
§ 15:78 Exclusivity
§ 15:79 General uses
§ 15:80 “Expansible” easements
§ 15:81 Specific uses

V. INGRESS AND EGRESS
§ 15:82 Restricted use
§ 15:83 —Exceptions
§ 15:84 Gates and fences
§ 15:85 Not to benefit other land
§ 15:86 Implied easements
§ 15:87 Oil, gas, and other mineral estate easement rights

VI. PUBLIC ROADWAYS
§ 15:88 Ownership of the soil
§ 15:89 Public police powers and abutter’s rights
§ 15:90 Statutory public “roadway” rights

VII. RIGHTS AND DUTIES
§ 15:91 Rights and duties of the parties

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxviii



§ 15:92 Rights of the easement holder
§ 15:93 —Eminent domain
§ 15:94 Duties of the easement holder
§ 15:95 Rights of the servient estate owner
§ 15:96 Duties of the servient estate owner

VIII. MODIFICATION
§ 15:97 Altering permitted uses
§ 15:98 —Permitted uses expressly limited
§ 15:99 —Increasing or restricting permitted uses
§ 15:100 Clarification
§ 15:101 Altering legal status
§ 15:102 Altering location
§ 15:103 —Relocation of a right-of-way
§ 15:104 “Defining” an easement’s location
§ 15:105 Effectively executing the amending instrument
§ 15:106 Statutory “definition” of pipeline easements
§ 15:107 Statutory restriction of mineral estate operations

IX. ENFORCEMENT

A. BY SERVIENT ESTATE OWNER V. EASEMENT
HOLDER

§ 15:108 Denial of easement
§ 15:109 For “definition” of easement
§ 15:110 For misuse of easement
§ 15:111 For obligated repairs of easement
§ 15:112 For damages to the servient estate
§ 15:113 For obstructing the owner’s use of the easement

area

B. BY EASEMENT HOLDER V. SERVIENT ESTATE
OWNER

§ 15:114 To establish the easement
§ 15:115 To establish the easement boundaries
§ 15:116 For obstruction
§ 15:117 For encroachment
§ 15:118 For lateral support

C. BY A THIRD-PARTY V. EASEMENT HOLDER

§ 15:119 Condemnation of the easement
§ 15:120 For injury

TABLE OF CONTENTS

xxxix



D. BY A THIRD-PARTY V. SERVIENT ESTATE
OWNER

§ 15:121 Condemnation for an easement
§ 15:122 For injury
§ 15:123 To enforce the easement

E. BY AN EASEMENT HOLDER V. THIRD
PARTY—TRESPASS

§ 15:124 Trespass on easement holder

F. BY A SERVIENT ESTATE HOLDER V. THIRD
PARTY

§ 15:125 Trespass on servient estate holder
§ 15:126 Inverse condemnation
§ 15:127 Transfer

X. TERMINATION, ABANDONMENT, AND
VACATION

§ 15:128 Release of easement
§ 15:129 When an affidavit may be necessary
§ 15:130 Express provision
§ 15:131 Operation of law
§ 15:132 —Foreclosure
§ 15:133 —Easements in gross
§ 15:134 —Merger of title
§ 15:135 —Impossibility of the easement purpose
§ 15:136 —Loss of necessity
§ 15:137 Abandonment
§ 15:138 Adverse possession
§ 15:139 Private easements
§ 15:140 Public right-of-way

XI. CHECKLISTS
§ 15:141 Checklist for completion of the title search for

existing easements
§ 15:142 Checklist for creating easements
§ 15:143 Checklist of question which may affect the uses and

value of any remainder servient estate

XII. FORMS
§ 15:144 Basic easement

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xl



§ 15:145 Definition of easement location
§ 15:146 Easement appurtenant agreement
§ 15:147 Modification and ratification of easement
§ 15:148 Release of easement
§ 15:149 Affidavit of easement termination

TABLE OF CONTENTS

xli



Table of Contents
CHAPTER 16. ADVERSE POSSESSION

I. GENERALLY
§ 16:1 “Adverse possession” defined—Necessary facts to prove
§ 16:2 Required facts
§ 16:3 Burden of proof
§ 16:4 —Fact issue
§ 16:5 —Shifting burden

II. CLAIM OF RIGHT OR COLOR OF TITLE
§ 16:6 Distinction between claim of right and color of title
§ 16:7 —“Claim of right” defined
§ 16:8 — —Element of adverse possession; proof
§ 16:9 — —Claim of right
§ 16:10 —“Color of title” defined

III. ACTUAL, VISIBLE AND NOTORIOUS
POSSESSION

§ 16:11 Nature of possession required
§ 16:12 —Possession by a tenant
§ 16:13 Claim-of-right situations
§ 16:14 —Substantial enclosure
§ 16:15 — —Intent related to fencing
§ 16:16 — —Types of fences
§ 16:17 — —Repair and maintenance
§ 16:18 — —Land surrounded by property owned by another
§ 16:19 —Cultivation
§ 16:20 —Improvements
§ 16:21 Color-of-title situations
§ 16:22 —Use appropriate to the property
§ 16:23 —Other factors when use is insufficient

IV. HOSTILE, ADVERSE, AND EXCLUSIVE USE
§ 16:24 When possession is “hostile and adverse”
§ 16:25 —Inference of hostile possession
§ 16:26 —Permissive use is not hostile use
§ 16:27 Need for good faith
§ 16:28 —Title by limitations and lack of good faith

xv



§ 16:29 Effect of mistake
§ 16:30 Doctrine of encroachments
§ 16:31 Exclusiveness of use

V. CONTINUOUS AND UNINTERRUPTED
POSSESSION

§ 16:32 In general—Statutory period
§ 16:33 Continuity of possession and tacking
§ 16:34 —Successors in interest
§ 16:35 — —Tacking
§ 16:36 — —Duration of tacking
§ 16:37 Interruption of possession
§ 16:38 —Conduct constituting interruption
§ 16:39 —Duration of interruption
§ 16:40 —Suit by the owner
§ 16:41 — —Execution of instruments covering land
§ 16:42 —Suit by the possessor

VI. PAYMENT OF TAXES
§ 16:43 Requirement that the claimant pay taxes—Five-year

statute
§ 16:44 —Three-, 10- and 25-year statutes
§ 16:45 Effect of failure to pay taxes
§ 16:46 —Question of fact
§ 16:47 Payment by both owner and claimant
§ 16:48 Property covered
§ 16:49 —Mistaken payment

VII. RIGHTS OF SPECIFIC PARTIES
§ 16:50 Capacity
§ 16:51 —Standing
§ 16:52 Trespass to try title
§ 16:53 Grantor and grantee
§ 16:54 —Reacquiring title by adverse possession
§ 16:55 —Donor and donee
§ 16:56 — —Elements of parol gift of land
§ 16:57 Vendor and vendee
§ 16:58 Mortgagor and mortgagee
§ 16:59 —Trustor and beneficiary
§ 16:60 Execution or tax sale purchaser
§ 16:61 Family members
§ 16:62 Cotenants
§ 16:63 —Notice to cotenant not in possession

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xvi



§ 16:64 —Examples of adverse occupancy between cotenants
§ 16:65 Easement owner
§ 16:66 —Elements of adverse possession of easement
§ 16:67 — —Determination of hostile possession
§ 16:68 — —Burden of proof
§ 16:69 Trustee and beneficiary
§ 16:70 Executor or administrator and heirs
§ 16:71 Third persons possessing estate property
§ 16:72 Life tenant and remainderman
§ 16:73 —Possession by grantee
§ 16:74 —Notice to remainderman
§ 16:75 —Ripeness of case
§ 16:76 Landlord and tenant
§ 16:77 —Proof of repudiation
§ 16:78 — —Facts supporting repudiation
§ 16:79 Parties entitled to minerals and other constituents of

real property
§ 16:80 —Prior severance of surface and minerals
§ 16:81 —Other constituents of property
§ 16:82 Minors and others under legal disability
§ 16:83 —Title by limitation—Minors
§ 16:84 —Persons of unsound mind
§ 16:85 — —Burden of proof
§ 16:86 Political entities and public agencies
§ 16:87 —Property held in a governmental capacity
§ 16:88 — —School lands held in trust
§ 16:89 — —Abandonment of dedicated property
§ 16:90 —Property held in a proprietary capacity
§ 16:91 Property owned by a public utility

VIII. CHECKLISTS
§ 16:92 Checklist—Notice of adverse claim
§ 16:93 —Affidavit respecting adverse possession

IX. FORMS
§ 16:94 Notice of claim of adverse interest by possessor
§ 16:95 Notice that possession is not adverse
§ 16:96 Affidavit of adverse possession
§ 16:97 Affidavit—Owner of encroaching driveway
§ 16:98 Boundary line agreement
§ 16:99 Plaintiff’s original petition—Quiet title
§ 16:100 —Trespass to try title
§ 16:101 Defendant’s original answer

TABLE OF CONTENTS

xvii



CHAPTER 17. RIGHTS IN PROPERTY

I. INTRODUCTION
§ 17:1 Definition
§ 17:2 —In general
§ 17:3 —Meaning of “tangible property”
§ 17:4 —Meaning of “general intangible”
§ 17:5 Property as “bundle of rights”
§ 17:6 —Right to acquire property
§ 17:7 —Right to dispose of property
§ 17:8 —Right to use and exclude

II. DISTINCTIONS BETWEEN REALTY AND
PERSONALTY

§ 17:9 In general
§ 17:10 —Personal property
§ 17:11 —Real property
§ 17:12 —Property with dual character
§ 17:13 Jurisdiction
§ 17:14 —“In rem” and “in personam” jurisdiction
§ 17:15 — —Characterization of jurisdiction
§ 17:16 — —Location of property
§ 17:17 Transfer and recording
§ 17:18 —Notice

III. PERSONAL PROPERTY INTERESTS
AFFECTING REAL PROPERTY

§ 17:19 General revisions to Texas U.C.C. Chapter 9 and
personal property secured transactions

§ 17:20 Chapter 9 provisions
§ 17:21 —Exclusions
§ 17:22 Property subject to a security interest
§ 17:23 —Existence of security interest
§ 17:24 —Collateral
§ 17:25 When security interests are perfected
§ 17:26 —Perfection by possession and control
§ 17:27 —Future advances
§ 17:28 —After-acquired property
§ 17:29 —Proceeds from the collateral
§ 17:30 —Third party bound by security agreement
§ 17:31 Financing statements
§ 17:32 —Requirements of financing statements

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xviii



§ 17:33 —Filing office
§ 17:34 —Time of filing financing statement
§ 17:35 —Contents of financing statement
§ 17:36 —Name of debtor and secured party
§ 17:37 —Indication of collateral
§ 17:38 —Term of the financing statement
§ 17:39 Security agreements
§ 17:40 —Definition
§ 17:41 —Requirement of a writing
§ 17:42 —Lease as a security agreement
§ 17:43 — —Lease that cannot be terminated
§ 17:44 —Lease elements that are not indication of a security

interest
§ 17:45 —Consideration under the lease
§ 17:46 Filing requirements
§ 17:47 —Definition of a filing
§ 17:48 —Acceptance and refusal to file
§ 17:49 —Uniform format of written financing statement
§ 17:50 —Consent to filing
§ 17:51 —Secured party of record
§ 17:52 —Amendment of financing statement
§ 17:53 —Termination statement
§ 17:54 —Assignment of powers of secured party of record
§ 17:55 —Filing must be indexed
§ 17:56 —Claims concerning inaccurately filed records
§ 17:57 —Fraudulent filing
§ 17:58 —Term of the lien
§ 17:59 —New debtor bound by security agreement
§ 17:60 —Fixture filing
§ 17:61 — —Requirements
§ 17:62 — —Deed of trust
§ 17:63 — —Recordation constitutes constructive notice
§ 17:64 Priorities between security interests
§ 17:65 —Real property and personal property
§ 17:66 —Among personal property security interests
§ 17:67 —Special rules of priority
§ 17:68 —Enforcement against a purchaser of the real

property
§ 17:69 —Enforcement of a lease of personal property
§ 17:70 —Right of removal by a lessor of fixtures
§ 17:71 Constructive severance
§ 17:72 —By the seller
§ 17:73 —By the buyer
§ 17:74 —By either the buyer or seller
§ 17:75 —Application of Texas UCC

TABLE OF CONTENTS

xix



IV. SEPARATELY TRANSFERABLE INTERESTS
§ 17:76 In general
§ 17:77 —Real property laws affecting personal property

interests
§ 17:78 —Appurtenances
§ 17:79 — —What constitutes an appurtenance
§ 17:80 Minerals
§ 17:81 —Rights of mineral estate
§ 17:82 —Mineral estate is dominant
§ 17:83 —Exclusions from “mineral” category
§ 17:84 —Surface destruction test
§ 17:85 —Condemnation affecting mineral estate
§ 17:86 —Executive interest
§ 17:87 —Royalty interest
§ 17:88 —Duty to develop
§ 17:89 —Recordation of a mining claim or mineral lease
§ 17:90 —Minerals are personalty after extraction
§ 17:91 — —“As-extracted collateral”
§ 17:92 —Term of a mineral interest
§ 17:93 —Geothermal resources
§ 17:94 —Oil and gas
§ 17:95 —Oil and gas leases
§ 17:96 — —Construction of lease
§ 17:97 — —As dominant estate
§ 17:98 Water rights
§ 17:99 —Riparian rights
§ 17:100 —Condemnation of land abutting water
§ 17:101 —Lease of water rights
§ 17:102 —Regulation of water rights
§ 17:103 —Priority of water rights
§ 17:104 Airspace
§ 17:105 —Trespass
§ 17:106 —Nuisance
§ 17:107 —Inverse condemnation
§ 17:108 Wind-powered energy devices and satellite dishes
§ 17:109 —Restrictions on satellite dishes
§ 17:110 —Condominium and town homes
§ 17:111 Things growing
§ 17:112 —Definitions
§ 17:113 Timber
§ 17:114 —Conveyance of timber rights
§ 17:115 —Severance from land
§ 17:116 —Creation of a security interest
§ 17:117 Crops

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xx



§ 17:118 —Encumbrance of crops
§ 17:119 — —Debtor’s consent is not required
§ 17:120 — —Recordation
§ 17:121 — —Priority
§ 17:122 — —Security interest in crop proceeds
§ 17:123 —Lease of the realty
§ 17:124 —Agricultural landlord’s lien
§ 17:125 — —Property subject to lien
§ 17:126 — —Crops subject to lien
§ 17:127 — —Construction of lien
§ 17:128 — —Notice of landlord’s lien
§ 17:129 — —Preference of landlord’s lien
§ 17:130 — —Assignment of landlord’s lien
§ 17:131 — —Agreements cannot create the lien
§ 17:132 — —Purchase of the crop
§ 17:133 —Conveyance of the realty

V. FIXTURES
A. IN GENERAL

§ 17:134 Definitions
§ 17:135 —Fixture distinguished from improvement
§ 17:136 Test for determining whether an item is a fixture
§ 17:137 Intent to annex
§ 17:138 Mode and sufficiency of annexation of annexation
§ 17:139 —Firm annexation
§ 17:140 —Contractual agreements
§ 17:141 Adaptation to use of the realty

B. ITEMS ATTACHED BY MISTAKE (“GOOD-FAITH
IMPROVER”)

§ 17:142 In general
§ 17:143 Where improver believes he or she owns the

improved property
§ 17:144 —Remedies available to good faith improver
§ 17:145 —Actions for good faith improvements
§ 17:146 — —Elements of claim
§ 17:147 — —Recovery in equity
§ 17:148 Where improver does not believe he or she owns the

improved property
§ 17:149 —Improver’s remedies
§ 17:150 —Time for removal

C. RELATIONSHIP OF THE PARTIES
§ 17:151 In general

TABLE OF CONTENTS

xxi



§ 17:152 Parties to conveyance
§ 17:153 Parties to contract of sale
§ 17:154 —Improvements
§ 17:155 Optionees
§ 17:156 Partnerships
§ 17:157 Licensees
§ 17:158 Trespassers
§ 17:159 Landlords and tenants
§ 17:160 —Trade fixture doctrine
§ 17:161 — —Trade fixture distinguished
§ 17:162 — —Test
§ 17:163 — —Application of doctrine favors trade
§ 17:164 — —Special circumstances
§ 17:165 —Lease provisions affecting removal
§ 17:166 — —Construction of provisions
§ 17:167 —Waiver and termination of right of removal
§ 17:168 — —Reasonable time
§ 17:169 — —What constitutes “reasonable time”
§ 17:170 Assignees of tenant
§ 17:171 Security interests given by landlords and lessees
§ 17:172 Subsequent parties; notice of prior interests
§ 17:173 —Purchasers
§ 17:174 —Encumbrancers
§ 17:175 Mechanic’s lien claimants
§ 17:176 —Use of three-prong test
§ 17:177 — —Interest in property required
§ 17:178 — —Priority of lien
§ 17:179 — —“Construction or repair”
§ 17:180 Taxing authorities
§ 17:181 —Agreements regarding fixtures
§ 17:182 —Farm and ranch machinery and equipment
§ 17:183 —Taxing units
§ 17:184 —Contracts
§ 17:185 Condemnors
§ 17:186 —Valuation
§ 17:187 —Improvements

D. WRONGFUL SEVERANCE
§ 17:188 In general
§ 17:189 Remedies and damages

E. EXAMPLES OF FIXTURES ATTACHED TO
CERTAIN PROPERTY

§ 17:190 In general

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxii



§ 17:191 Residential property fixtures
§ 17:192 —Air-conditioning systems
§ 17:193 —Agreements
§ 17:194 Commercial property fixtures
§ 17:195 Industrial, manufacturing, and agricultural fixtures
§ 17:196 —Agreements
§ 17:197 Buildings, mobile homes
§ 17:198 —Boats
§ 17:199 Utility pipes; poles and lines; railroad tracks
§ 17:200 Mining machinery and equipment

VI. CHECKLISTS
§ 17:201 Checklist for drafting financing statement
§ 17:202 Checklist for amended financing statement
§ 17:203 Checklist for drafting contract for services in

agricultural operations
§ 17:204 Checklist for drafting agricultural lien

VII. FORMS
§ 17:205 Form—Security agreement
§ 17:206 —Extension of security interest by agreement
§ 17:207 —Lease provision for installation of trade fixtures
§ 17:208 —Lease provision for reservation of right to remove

machinery or equipment
§ 17:209 —Lease provision for reservation of title to trade

fixtures on lease premises
§ 17:210 —Mortgage provision for inclusion of fixtures
§ 17:211 —Affidavit for lien for labor or materials
§ 17:212 —Agreement to create crop lien

CHAPTER 18. ESCHEAT

I. GENERALLY
§ 18:1 Escheat
§ 18:2 Purpose and function of escheat statutes
§ 18:3 —Legislative duty
§ 18:4 Absolute versus custodial escheat
§ 18:5 Escheat statutes
§ 18:6 Property of decedent not leaving a will or heirs
§ 18:7 —Presumption of death and intestacy
§ 18:8 —Review of probate decree
§ 18:9 Decedent’s property does not escheat until an action

is filed

TABLE OF CONTENTS

xxiii



§ 18:10 —Petition for escheat
§ 18:11 —Parties
§ 18:12 Disposition of escheated property
§ 18:13 Suit for recovery of escheated property

II. FORMS
§ 18:14 Notice—Transmittal of unclaimed property to state

official
§ 18:15 —To apparent owners of unclaimed property
§ 18:16 —Naming apparent owners of unclaimed property—

Property placed in custodial account
§ 18:17 Plaintiff’s original petition—Suit by heir for

escheated real property

CHAPTER 19. LANDLORD AND TENANT

I. INTRODUCTION
§ 19:1 “Lease”
§ 19:2 —Creation of relationship
§ 19:3 “Landlord” and “tenant”
§ 19:4 Commercial and residential tenancies
§ 19:5 —Residential tenancies
§ 19:6 —Commercial tenancies
§ 19:7 Lease as personal property or real property
§ 19:8 —Leasehold is personal property
§ 19:9 —Tenant has a real property interest in the premises
§ 19:10 Other interests distinguished—Sale of property
§ 19:11 —Profit prendre
§ 19:12 —License
§ 19:13 —Occupation by a guest or lodger
§ 19:14 —Cropping agreements
§ 19:15 Apartment manager as an employee
§ 19:16 Self-service storage facilities
§ 19:17 —Special landlord-tenant relationship
§ 19:18 — —Lien on property

II. CREATION AND EXISTENCE OF THE
RELATIONSHIP

§ 19:19 Agreements to make a lease—Requisites and validity
§ 19:20 —Breach of the agreement to lease; damages
§ 19:21 —Specific performance
§ 19:22 Lease as a contract and conveyance
§ 19:23 —Form, execution, delivery, and recordation

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxiv



§ 19:24 —Execution and delivery
§ 19:25 — —Proof of delivery
§ 19:26 —Application of the statute of frauds
§ 19:27 Capacity of the parties—Incompetency or minority
§ 19:28 Capacity of business entity
§ 19:29 Lease of property owned by the state
§ 19:30 —State-owned buildings
§ 19:31 — —Limitations on amount, location, and use of

leased space
§ 19:32 — — —Lease of space for child care facility
§ 19:33 — —Method of selecting tenant
§ 19:34 —Public grounds
§ 19:35 — —Comment by General Land Office—Subject to

approval of Attorney General
§ 19:36 —Lease of space by a governmental agency from a

private source
§ 19:37 — —Competitive bidding
§ 19:38 — —Contract for lease of property by State
§ 19:39 — — —Terms of contract
§ 19:40 — — —Binding nature of contract
§ 19:41 Lease of property owned by a municipality
§ 19:42 —Municipal hospital or swimming pool
§ 19:43 Lease of property owned by a county
§ 19:44 —Abandoned seawall or highway property
§ 19:45 —Lease of certain types of county property

III. PERIOD OR TERM OF THE TENANCY
§ 19:46 Types of tenancies
§ 19:47 —Tenancy for fixed term
§ 19:48 —Periodic tenancy
§ 19:49 —Tenancy at will
§ 19:50 —Tenancy at sufferance
§ 19:51 — —Tenancy at sufferance and tenancy at will

compared
§ 19:52 Contract term provided in the lease
§ 19:53 —Commencement upon completion of improvements
§ 19:54 Renewals and extensions
§ 19:55 Option or covenant to extend or renew lease term
§ 19:56 —Requirements for exercise of the option
§ 19:57 —Right of first refusal to extend or renew
§ 19:58 —Waiver of right of first refusal to extend or renew
§ 19:59 —Successive extensions or renewals
§ 19:60 —Rights of assignees and sublessees
§ 19:61 Holdover after expiration of term—Presumptions

TABLE OF CONTENTS

xxv



§ 19:62 —Effect of agreement regarding nature of holdover
tenancy

§ 19:63 —Agricultural lands
§ 19:64 Liability of holdover tenant

IV. INTERPRETATION, COVENANTS, AND
MODIFICATION OF LEASE TERMS

§ 19:65 Rules of interpretation
§ 19:66 Covenant and condition defined
§ 19:67 Covenants and conditions distinguished
§ 19:68 —Dependent and independent covenants
§ 19:69 Implied covenants
§ 19:70 —Tenant’s covenant to continue in business
§ 19:71 Landlord’s covenant not to compete
§ 19:72 Modification of lease terms

V. TITLE AND INTEREST OF THE LANDLORD;
TRANSFER

§ 19:73 Landlord’s reversion
§ 19:74 Estoppel of tenant to deny landlord’s title
§ 19:75 —Suit to establish title
§ 19:76 —Effect of attornment of the tenant to a stranger
§ 19:77 Transfer of the reversion

VI. TRANSFER OF LEASEHOLD BY THE TENANT
§ 19:78 Assignment defined
§ 19:79 Sublease distinguished
§ 19:80 —Assignment of term
§ 19:81 —Requirements for a valid assignment
§ 19:82 —Liability of the parties—Tenant-assignor liability to

landlord
§ 19:83 — — —Assignee rights and liabilities vis-a-vis

landlord
§ 19:84 — — —Assignee liability to assignor
§ 19:85 Sublease—Definition and creation
§ 19:86 Liability of the parties—Between landlord and

original tenant-sublessor
§ 19:87 —Between original tenant-sublessor and subtenant
§ 19:88 —Between landlord and subtenant
§ 19:89 Effect and application of covenant or condition

against transfer
§ 19:90 —Modification of prohibition against assignment
§ 19:91 —Requirement of landlord’s consent

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxvi



§ 19:92 —Duty of landlord to act “reasonably”
§ 19:93 Landlord’s remedies for tenant’s breach of the

restriction
§ 19:94 —Enforcement against tenant’s successors—Waiver
§ 19:95 Tenant’s remedies for landlord’s breach of the

restriction

VII. RIGHTS AND DUTIES OF PARTIES AS TO
MONEY

§ 19:96 Rent
§ 19:97 —Nature of and obligation to pay rent
§ 19:98 Time and place of payment—Late charges
§ 19:99 — —Form of payment—Residential leases
§ 19:100 Amount—Percentage rent
§ 19:101 —Payment for utilities
§ 19:102 — —Utilities Code requirements concerning

metering
§ 19:103 — —Utilities Code requirements concerning billing
§ 19:104 — —Liability for violation of provisions
§ 19:105 — —Right to choose utility provider
§ 19:106 Modification of rent
§ 19:107 Persons entitled to receive rent
§ 19:108 —Persons liable for payment of rent—Assignment or

sublease
§ 19:109 —Liability for rent—Tenants in common
§ 19:110 Termination of the obligation to pay rent
§ 19:111 —Apportionment of rent on premature termination

of the lease
§ 19:112 —Eviction; landlord’s failure to maintain
§ 19:113 Municipal regulation of rent (“rent control”);

authority to enact and ordinance
§ 19:114 Filing suit in bad faith
§ 19:115 Attorney’s fees

VIII. POSSESSION, ENJOYMENT AND USE OF
THE PREMISES BY THE TENANT

§ 19:116 Specification of use in commercial leases
§ 19:117 —Restriction of use
§ 19:118 Restrictions on occupancy and use in residential

leases
§ 19:119 Use of common areas
§ 19:120 Maintenance, repair, and alterations
§ 19:121 Maintenance obligations of the landlord—

Residential premises—Source of the obligation

TABLE OF CONTENTS

xxvii



§ 19:122 Landlord’s statutory duty of maintenance
§ 19:123 —Burden of proof in case concerning failure to

repair
§ 19:124 —Casualty loss
§ 19:125 —Agreement that tenant will repair
§ 19:126 — —Specific items to be repaired
§ 19:127 — — —Liability of landlord for violation
§ 19:128 Effect of a violation of the statutory duty
§ 19:129 —Available remedies
§ 19:130 — —Tenant’s remedy—Termination of lease
§ 19:131 — — —Repair and deduct
§ 19:132 — — —Availability of remedy
§ 19:133 — — —Remedy or repair
§ 19:134 — — —Who may make repairs
§ 19:135 — — —Liability of landlord for repairs contracted

for by tenant
§ 19:136 — — —Proof of repairs
§ 19:137 — — —Liability of landlord for trip charge
§ 19:138 — —Landlord affidavit of delay
§ 19:139 — — —Grounds
§ 19:140 — — —Delivery
§ 19:141 — — —Affidavit made in good faith—Diligence of

landlord
§ 19:142 — — —New landlord
§ 19:143 — —Tenant’s remedy—Judicial remedies
§ 19:144 —Landlord remedy for tenant violation
§ 19:145 Agents for service
§ 19:146 Security devices
§ 19:147 Definitions
§ 19:148 Security devices required without necessity of

tenant request
§ 19:149 —Landlord’s expense
§ 19:150 —Operable devices
§ 19:151 —Keyless bolting device exceptions
§ 19:152 —Keyed dead bolt or doorknob lock exceptions
§ 19:153 —Remedies for noncompliance
§ 19:154 —Installation requirements
§ 19:155 Rekeying or change of security devices
§ 19:156 Security devices requested by tenant
§ 19:157 Landlord’s duty to repair or replace
§ 19:158 Notice by tenant
§ 19:159 Time for compliance with tenant request
§ 19:160 —Advance payment requested
§ 19:161 —Unauthorized entry or crime

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxviii



§ 19:162 —Rebuttal of presumption of failure to comply with
request in reasonable time

§ 19:163 Payment of charges by tenant
§ 19:164 —Limit on amount charged
§ 19:165 —Reimbursement of management for costs
§ 19:166 Tenant’s remedies for landlord’s failure to comply
§ 19:167 —Prerequisites to terminating lease or filing suit
§ 19:168 —Time for remedy in event of unauthorized entry or

crime
§ 19:169 —Landlord’s defenses
§ 19:170 Tenant remedies for other landlord violations
§ 19:171 —Landlord’s defenses
§ 19:172 —Management company’s defense
§ 19:173 — —Tenant’s remedy after notice from management

company
§ 19:174 Notice of tenant’s deduction of repair costs from rent
§ 19:175 Disclosure for dwelling located in floodplain
§ 19:176 Disclosure of ownership and management to

residential tenant
§ 19:177 —Form of disclosure to tenant
§ 19:178 —Form of disclosure to government official
§ 19:179 —Correction to information
§ 19:180 — —Landlord’s failure to correct information—

Residential tenancy
§ 19:181 — — —Landlord’s defenses
§ 19:182 Liability for failure to provide information
§ 19:183 —Agent for delivery of notice—Residential tenancies
§ 19:184 — —Agent where landlord’s name and address not

furnished
§ 19:185 Bad faith of landlord
§ 19:186 Tenant’s remedies for landlord’s failure to comply
§ 19:187 Government’s remedy for landlord’s failure to

comply
§ 19:188 Provision of smoke alarms
§ 19:189 —Exclusive remedy
§ 19:190 —Structures
§ 19:191 —Relationship between smoke alarm law and local

ordinances
§ 19:192 —Installation and location in new construction
§ 19:193 —Installation in units constructed or occupied on or

before September 1, 1981
§ 19:194 —Procedure for installation
§ 19:195 —Inspection and repair
§ 19:196 — —Inspection at beginning of possession
§ 19:197 — —Inspection during the term or during renewal

or extension of term

TABLE OF CONTENTS

xxix



§ 19:198 — —Tenant’s request for inspection or repair
§ 19:199 — —Compliance with duty to inspect and repair
§ 19:200 —Landlord’s failure to install, inspect, or repair
§ 19:201 — —Request or notice is condition precedent to

landlord’s liability
§ 19:202 — — —No exceptions to requirement of provision of

request or notice
§ 19:203 — —Statutory liability of landlord does not extend

to manager or other non-landlords
§ 19:204 —Tenant remedies
§ 19:205 — —Landlord’s defenses
§ 19:206 —Tenant’s liability for disabling a smoke alarm
§ 19:207 — —Lease provisions regarding remedies
§ 19:208 — — —Remedies available to landlord
§ 19:209 —Recovery by guest or invitee of tenant
§ 19:210 —Agent for service
§ 19:211 — —Damage as a result of failure to repair
§ 19:212 Filing suit in bad faith
§ 19:213 Attorney’s fees
§ 19:214 Waiver or expansion of residential landlord’s duties

and residential tenant’s remedies
§ 19:215 —Duties and remedies regarding repair and

maintenance of residential property
§ 19:216 — —Tenant’s duty to pay
§ 19:217 — — —Does not affect duty to repair
§ 19:218 Removal of property only for repair or replacement
§ 19:219 —Exclusion of tenant
§ 19:220 —Assumption that commercial tenant has

abandoned
§ 19:221 — —Storage of property of commercial tenant
§ 19:222 —Lock-out for failure to pay rent—Residential

tenant
§ 19:223 — —Landlord must be available for tender of rent

by tenant
§ 19:224 — —Provision of key to changed lock
§ 19:225 — —Obtaining new key
§ 19:226 — —Commercial tenant
§ 19:227 —Violation of provisions regarding removal of

property or exclusion of tenant
§ 19:228 —Lease provisions void
§ 19:229 Occupancy limits
§ 19:230 —Enjoining violation of occupancy limits
§ 19:231 Notice regarding closing residential premises
§ 19:232 —Remedies
§ 19:233 Landlord’s common-law duty of maintenance;

implied warranty of habitability

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxx



§ 19:234 —Tenant may waive warranty
§ 19:235 Tenant’s remedies for landlord’s breach of the

implied warranty
§ 19:236 Maintenance obligations of the landlord—

Nonresidential premises
§ 19:237 Maintenance obligations of the tenant
§ 19:238 Implied warranty of suitability—Nonresidential

premises
§ 19:239 —Latent defects
§ 19:240 —Fact question
§ 19:241 Waste
§ 19:242 Lease provisions relating to tenant’s duty to

maintain
§ 19:243 Lease provisions regarding improvement of the

demised premises
§ 19:244 Tenant’s fixtures—Fixture defined
§ 19:245 — —Determination of status as fixture
§ 19:246 — —Trade fixtures
§ 19:247 Fixtures—Ownership and right of removal
§ 19:248 Landlord’s liability to persons injured on the

premises
§ 19:249 —Foreseeability
§ 19:250 —Unreasonableness
§ 19:251 —Control of the premises
§ 19:252 —Exceptions to general rule
§ 19:253 Liability for damage to a tenant’s personal property

IX. TENANT’S OPTION TO PURCHASE OR RIGHT
OF FIRST REFUSAL

§ 19:254 Option to purchase
§ 19:255 —Elements of option contracts
§ 19:256 Exercise of the option
§ 19:257 Right of first refusal (“preemptive right”)
§ 19:258 Exercise of the right of first refusal
§ 19:259 —Breach of right

X. TERMINATION WITHOUT TENANT’S DEFAULT;
SECURITY DEPOSITS

§ 19:260 Causes for termination
§ 19:261 Tenancy at will
§ 19:262 Termination for cause or default
§ 19:263 —Criminal activity
§ 19:264 Wrongful termination
§ 19:265 —Nonretaliation

TABLE OF CONTENTS

xxxi



§ 19:266 — —Circumstances which are not retaliation
§ 19:267 —Tenant’s remedies for retaliation
§ 19:268 —Invalid complaints by the tenant
§ 19:269 — —Bad faith of tenant
§ 19:270 —Defense in an eviction suit
§ 19:271 Deposits or other security for performance
§ 19:272 Security deposits—Fee in lieu of
§ 19:273 Landlord’s obligation to refund deposits—

Residential premises
§ 19:274 —Conditions for retention of security deposit or rent

prepayment
§ 19:275 — —Retention of security deposit—Accounting
§ 19:276 — — — —Liability for failure to comply
§ 19:277 — — — —Burden of proof
§ 19:278 — —Presumption
§ 19:279 — —Tenant’s obligations
§ 19:280 — — —Withholding rent
§ 19:281 Obligations upon transfer of the landlord’s

reversionary interest
§ 19:282 Rental application deposits
§ 19:283 —Notice of acceptance or rejection
§ 19:284 — —Bad faith failure to return deposit
§ 19:285 Landlord’s obligation to refund deposits—

Nonresidential premises
§ 19:286 —Retention of security deposit—Accounting
§ 19:287 — — —Normal wear and tear
§ 19:288 — — —Description and itemized list
§ 19:289 —Cessation of commercial property owner’s interest
§ 19:290 —Commercial tenant’s obligation
§ 19:291 —Commercial tenant’s liability for withholding last

month’s rent
§ 19:292 —Liability of landlord
§ 19:293 Personal property and security deposit of deceased

tenant
§ 19:294 —Death of sole occupant
§ 19:295 Taxes and assessments
§ 19:296 Insurable interests of the landlord and tenant
§ 19:297 —Insurance obligations
§ 19:298 Termination of the lease upon condemnation
§ 19:299 Valuation and apportionment of the award
§ 19:300 —Elements of valuation
§ 19:301 —Compensation for tenant’s personal property,

improvements, and fixtures
§ 19:302 —Costs of relocation

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxii



XI. POSSESSION, USE, AND MAINTENANCE OF
PREMISES

§ 19:303 Landlord’s duty to deliver possession to the tenant
§ 19:304 —Damages for failure to deliver possession
§ 19:305 Landlord’s right of entry
§ 19:306 Covenant of quiet enjoyment and possession
§ 19:307 —Elements of action
§ 19:308 —Wrongful actual or constructive eviction
§ 19:309 — —Measure of damages
§ 19:310 — —Wrongful lockout
§ 19:311 — — —Writ of reentry
§ 19:312 — —Hearing
§ 19:313 —Writ of possession
§ 19:314 —Contempt
§ 19:315 — —Show cause hearing
§ 19:316 —Bad-faith complaints
§ 19:317 —Termination of utilities
§ 19:318 —Comparison of governing statutes
§ 19:319 —Utility service paid for by tenant
§ 19:320 —Utility service provided by landlord to residential

tenant—Individually metered or submetered
§ 19:321 — —Not individually metered or submetered
§ 19:322 — —Remedy for violation
§ 19:323 — —Remedy for cutting off utility service for

landlord’s nonpayment
§ 19:324 — —Waiver of provisions
§ 19:325 —Requirement that tenant vacate the premises
§ 19:326 —Tenant’s remedies for breach of the covenant
§ 19:327 Landlord’s breach of lease; lien
§ 19:328 Landlord’s agent for service of process
§ 19:329 Forcible entry and detainer or forcible detainer

proceedings—Nature of the offense
§ 19:330 —Elements of the offense
§ 19:331 Forcible detainer—Nature of the remedy
§ 19:332 Possession required in forcible entry and detainer
§ 19:333 Possession required in forcible detainer
§ 19:334 —Demand for return of possession
§ 19:335 Notice to vacate
§ 19:336 —Tenant under written lease or oral agreement
§ 19:337 —Tenant at will or by sufferance
§ 19:338 —Possession or occupation by forcible entry; notice

to vacate
§ 19:339 Opportunity for tenant to respond
§ 19:340 Delivery of notice to vacate

TABLE OF CONTENTS

xxxiii



§ 19:341 —Personal delivery
§ 19:342 —By mail
§ 19:343 Exclusiveness of remedy
§ 19:344 Jurisdiction, venue, summons, and complaint
§ 19:345 Citation and service—Execution
§ 19:346 Defenses
§ 19:347 Judgment; damages—Attorney’s fees
§ 19:348 Judgment—Damages—Attorney’s fees—Notice
§ 19:349 — —Costs of suit
§ 19:350 — —Time for issuance of writ of possession
§ 19:351 — — —Executing officer’s duties
§ 19:352 — — — —Posting of warning
§ 19:353 — — — —Removal of tenant
§ 19:354 Remedies for wrongful dispossession
§ 19:355 Destruction of the premises
§ 19:356 Merger of estates
§ 19:357 Death of a party
§ 19:358 Insolvency or bankruptcy of the tenant
§ 19:359 Insolvency or bankruptcy of the landlord
§ 19:360 Foreclosure of property
§ 19:361 Exercise of an option to terminate
§ 19:362 Notices of termination required by statute
§ 19:363 —Exceptions to notice requirements
§ 19:364 —Notice required for certain tenancies
§ 19:365 Notice of lockout
§ 19:366 —Availability for nonpayment of rent
§ 19:367 Notice to residential tenant at primary residence
§ 19:368 —Delivery of notice
§ 19:369 Notice of rule or policy change affecting residential

tenant’s personal property
§ 19:370 Notice regarding closing residential premises
§ 19:371 Lease provisions regarding notice
§ 19:372 Surrender and abandonment
§ 19:373 Abandonment
§ 19:374 Surrender
§ 19:375 —Surrender by operation of law
§ 19:376 — —Question of intent
§ 19:377 —Effect of a surrender
§ 19:378 —Effect of abandonment
§ 19:379 Measure of damages
§ 19:380 —Duty to mitigate

XII. TENANT’S DEFAULT—LANDLORD’S
REMEDIES

§ 19:381 Termination for cause or default

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxiv



§ 19:382 —Conditions and covenants
§ 19:383 Wrongful acts of tenant
§ 19:384 —Public indecency
§ 19:385 — —Notice required
§ 19:386 Landlord’s alternative remedies for tenant’s breach
§ 19:387 —Notice
§ 19:388 Form and contents of the notice; curable and

noncurable breaches
§ 19:389 Residential landlord’s lien
§ 19:390 —Effect on other rights or obligations
§ 19:391 — —Lease provisions
§ 19:392 —Seizure of tenant’s property
§ 19:393 — —Notice of entry
§ 19:394 —Sale of property
§ 19:395 — —Sale subject to financing statement
§ 19:396 — —Sale proceeds
§ 19:397 —Right to redeem property; right to replevy
§ 19:398 Violation by landlord
§ 19:399 Commercial landlord lien
§ 19:400 —Lien statement
§ 19:401 — —Contents of lien statement
§ 19:402 —Distress warrant
§ 19:403 —Lien of “self-service” storage facility
§ 19:404 — —Procedure for seizure and sale
§ 19:405 — —Contents of notice of claim
§ 19:406 — —Delivery of notice
§ 19:407 — —Notice of sale
§ 19:408 — —Conduct of sale
§ 19:409 — —Excess proceeds
§ 19:410 — —Certain types of property
§ 19:411 Waiver and estoppel
§ 19:412 —Non-waiver clause in lease
§ 19:413 —Conduct consisting of waiver or estoppel
§ 19:414 —Conduct not supporting claim of waiver or

estoppel

XIII. MANUFACTURED HOME TENANCIES
§ 19:415 Leases concerning manufactured homes
§ 19:416 —Application of provisions regarding manufactured

home tenancies
§ 19:417 —Waiver not allowed
§ 19:418 —Landlord’s right of reentry
§ 19:419 — —Entry for emergency or abandonment
§ 19:420 —Access to common areas

TABLE OF CONTENTS

xxxv



§ 19:421 —Tenant meetings
§ 19:422 —Cash rental payments
§ 19:423 —Community rules
§ 19:424 —Notice to tenant at primary residence
§ 19:425 —Disclosure of ownership or management to tenant
§ 19:426 —Disclosure of ownership or management to

government official
§ 19:427 —Correction of disclosure of information
§ 19:428 — —Landlord’s failure to correct information—

Manufactured home tenancy
§ 19:429 —Landlord agent for service of process
§ 19:430 —Information to prospective tenants
§ 19:431 —Lease term
§ 19:432 — —Notice of expiration
§ 19:433 —Form of lease
§ 19:434 —Contents of lease
§ 19:435 — —Increase in rent provisions
§ 19:436 — —Void provisions
§ 19:437 — —Disclosure by tenant
§ 19:438 —Notice of lease renewal
§ 19:439 —Late payments
§ 19:440 —Assignment of lease and sublease
§ 19:441 Security deposits
§ 19:442 —Obligation to refund
§ 19:443 — —Conditions for retention of security deposit or

rent prepayment
§ 19:444 — — —Retention of security deposit; accounting
§ 19:445 —Cessation of owner’s interest
§ 19:446 —Tenant’s forwarding address
§ 19:447 —Liability for withholding last month’s rent
§ 19:448 —Liability of landlord
§ 19:449 Warranty of suitability
§ 19:450 —Landlord’s maintenance obligations
§ 19:451 —Landlord’s repair obligations
§ 19:452 — —Burden of proof
§ 19:453 — —Casualty loss
§ 19:454 —Landlord liability—Notice for repair
§ 19:455 — — —Reasonable time for repair
§ 19:456 — — —Tenant remedies
§ 19:457 — — — —Repair and deduct
§ 19:458 — — — —Failure to repair
§ 19:459 — — — —Who may make repairs
§ 19:460 — — — —Contract for labor
§ 19:461 — — — —Deducting cost from rent
§ 19:462 — — — —Trip charge

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxvi



§ 19:463 Eviction procedures
§ 19:464 —Issuance of writ of possession
§ 19:465 —Removal of home from lot
§ 19:466 Termination of lease—Change in land use
§ 19:467 —Violation of lease or nonpayment of rent
§ 19:468 —Defenses

XIV. CHECKLISTS
§ 19:469 Drafting commercial lease
§ 19:470 Drafting a lease for residential property
§ 19:471 Drafting assignment of lease
§ 19:472 Drafting sublease

XV. FORMS
§ 19:473 Agreement to lease commercial property
§ 19:474 Commercial lease
§ 19:475 Store lease—Rent based upon percentage of sales
§ 19:476 Ninety-nine-year lease
§ 19:477 Residential lease for house
§ 19:478 Residential lease for apartment unit
§ 19:479 Consent to sublease
§ 19:480 Commercial property sublease
§ 19:481 Assignment of lease with consent of landlord
§ 19:482 Option to lease
§ 19:483 Option to purchase leased premises
§ 19:484 Lease provision—Right of first refusal
§ 19:485 Notice to vacate
§ 19:486 Notice to lessor to make repairs

CHAPTER 20. DISCRIMINATION

I. IN GENERAL
§ 20:1 Applicable legislation
§ 20:2 Texas Fair Housing Act
§ 20:3 —Application of the Act

II. SPECIFIC TYPES OF DISCRIMINATION
§ 20:4 Source of income
§ 20:5 Racial or color discrimination
§ 20:6 Sex discrimination
§ 20:7 —Cause of action for sex discrimination
§ 20:8 National origin

TABLE OF CONTENTS

xxxvii



§ 20:9 Disability discrimination
§ 20:10 —Definition of disability discrimination
§ 20:11 Familial status discrimination
§ 20:12 Discrimination by real-estate professionals
§ 20:13 —Steering
§ 20:14 Discrimination in advertising

III. EXCEPTIONS
§ 20:15 Single-family house
§ 20:16 Religious
§ 20:17 Private clubs
§ 20:18 Age discrimination in familial status

IV. ENFORCEMENT

A. ADMINISTRATIVE ENFORCEMENT
§ 20:19 Texas Workforce Commission
§ 20:20 Administrative determination
§ 20:21 Notice requirement
§ 20:22 Action on complaint
§ 20:23 —Investigation requirement
§ 20:24 —Final investigative report
§ 20:25 Conciliation proceeding
§ 20:26 Reasonable cause determination
§ 20:27 —Charge after reasonable cause determination
§ 20:28 Post-charge action
§ 20:29 Judicial determination
§ 20:30 Timely election not made
§ 20:31 —Determination by the commission

B. JUDICIAL ENFORCEMENT
§ 20:32 Civil action brought by the commission
§ 20:33 Judicial remedy when action brought by commission
§ 20:34 Election for judicial proceedings
§ 20:35 Timely election made
§ 20:36 Enforcement by civil proceedings
§ 20:37 Court action
§ 20:38 Private civil proceedings
§ 20:39 Enforcement by criminal proceedings

CHAPTER 21. USURIOUS INTEREST

I. ELEMENTS OF USURIOUS INTEREST
§ 21:1 Texas Credit Title

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxviii



§ 21:2 Definitions—Essential elements of usurious interest
§ 21:3 Loan or forbearance of money
§ 21:4 Typical usury scenarios
§ 21:5 Forbearance—Extension and renewal
§ 21:6 Examples of fees that constitute interest
§ 21:7 Examples of fees that do not constitute interest
§ 21:8 Sale or lease of real or personal property
§ 21:9 Time-price differential
§ 21:10 Sale of a note
§ 21:11 Sale of credit or guaranty
§ 21:12 Obligation of repayment
§ 21:13 Maximum interest rates permitted by statute
§ 21:14 Interest defined—Method of calculation
§ 21:15 Interest paid upon contingency
§ 21:16 Term of loan—Prepayment
§ 21:17 — —Compound interest—Interest on interest
§ 21:18 — —Agreements to assume or pay other debt
§ 21:19 — —Prepaid interest
§ 21:20 — —Commissions
§ 21:21 — —Commission for services of the lender’s agent
§ 21:22 — —Commission for services of the borrower’s agent
§ 21:23 — —Loan commitment fees (“points”)
§ 21:24 — — —Determination of whether fee is “bona fide”

commitment fee
§ 21:25 — —Miscellaneous costs and charges—Attorney’s fees
§ 21:26 — —Insurance premiums
§ 21:27 Construction of agreements
§ 21:28 Intent to violate usury laws
§ 21:29 Mistake and reformation

II. EXEMPTIONS
§ 21:30 Who can raise the claim of usury
§ 21:31 —Subsequent purchasers and grantees of

encumbered property
§ 21:32 —Third parties—Assignees
§ 21:33 Who is liable for usury penalties
§ 21:34 —Exceptions
§ 21:35 —Exception for self-correction of a violation
§ 21:36 Proof

III. REMEDIES
§ 21:37 Remedies for usury
§ 21:38 —Cancellation of interest—Common law remedies
§ 21:39 —Treble damages

TABLE OF CONTENTS

xxxix



§ 21:40 —Waiver, estoppel, and compromise
§ 21:41 Criminal penalty
§ 21:42 Conflict of laws
§ 21:43 Not an affirmative defense

IV. CHECKLISTS
§ 21:44 Checklist—Action to recover statutory penalties for

usurious interest

V. FORMS
§ 21:45 Complaint—Judicial determination—Existence of

usury and amount due on usurious loan

CHAPTER 22. LANDOWNERS’ LIABILITY

I. NUISANCES

A. DEFINITIONS

§ 22:1 “Nuisance” defined
§ 22:2 Nuisance per se
§ 22:3 Standing in a nuisance claim
§ 22:4 Illegal acts

B. CONDUCT CONSTITUTING NUISANCE

§ 22:5 Matters considered when determining whether
conduct or condition is a nuisance

§ 22:6 —Nuisance because of location
§ 22:7 —Health and safety dangers—Emissions into the air
§ 22:8 —Sale of alcohol or drugs
§ 22:9 —Prostitution
§ 22:10 —Firearms
§ 22:11 —Gang activity
§ 22:12 —Gambling
§ 22:13 —Obscene material
§ 22:14 Nuisances at multiunit residential property
§ 22:15 Obstruction of light and air
§ 22:16 Spite fences
§ 22:17 Wild animals
§ 22:18 Public or private nuisance
§ 22:19 —Public nuisance
§ 22:20 —Private nuisance
§ 22:21 Strict liability nuisance

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xl



C. PERSONS LIABLE
§ 22:22 In general
§ 22:23 Conduct by two or more persons
§ 22:24 Conduct by third party
§ 22:25 Successors in interest
§ 22:26 Landlord and tenant
§ 22:27 —Nuisance existing at time of lease
§ 22:28 —Subsequent leasing
§ 22:29 —Lessee’s use of property
§ 22:30 Governmental agencies

D. REMEDIES FOR PRIVATE NUISANCE
§ 22:31 Available alternative remedies
§ 22:32 Injunctive relief
§ 22:33 —Factors considered
§ 22:34 Damages—Recurring versus permanent nuisance
§ 22:35 — —Measure of damages—Loss of property value
§ 22:36 — —Fear of future injury
§ 22:37 — —Exemplary damages

E. REMEDIES FOR PUBLIC NUISANCE
§ 22:38 Actions by private persons
§ 22:39 —Statutory common nuisances
§ 22:40 —Actions by public entities
§ 22:41 Summary abatement
§ 22:42 Evidence of nuisance
§ 22:43 Recovery of abatement costs—Attorney’s fees

F. DEFENSES
§ 22:44 Coming to nuisance
§ 22:45 Acts by plaintiff—Contributory negligence
§ 22:46 Consent
§ 22:47 Acts permitted by statute
§ 22:48 Lapse of time for injunction—Public nuisances
§ 22:49 —Private nuisances
§ 22:50 — —Laches
§ 22:51 Limitations period for recovery of damages—

Permanent and continuing nuisance distinguished

II. LANDOWNER’S LIABILITY FOR INJURY TO
PERSONS ON THE PREMISES

§ 22:52 General rule of lessor’s duty to third persons

TABLE OF CONTENTS

xli



§ 22:53 —Exception—Repairs
§ 22:54 — —Knowledge
§ 22:55 — —Control
§ 22:56 Elements to recover
§ 22:57 Liability for the negligence of an independent

contractor
§ 22:58 Exception—Control
§ 22:59 — —Competence
§ 22:60 — —Peculiar risk exception
§ 22:61 — —Duty to warn
§ 22:62 — —Control
§ 22:63 — —Trespassers
§ 22:64 Statutory duty to provide safe workplace
§ 22:65 —When claim may be made
§ 22:66 —Employer nonliability exceptions
§ 22:67 Liability for injury caused by animals
§ 22:68 Liability to trespassers
§ 22:69 Liability to Trespassers—Attractive nuisance
§ 22:70 — —Considerations
§ 22:71 — —Agricultural land
§ 22:72 Landlord’s liability to persons injured in the common

area
§ 22:73 —Criminal acts in common area
§ 22:74 —Vicious dogs in common area
§ 22:75 Landlord’s liability to a tenant or guest injured in the

premises leased to the tenant
§ 22:76 Apartment manager status
§ 22:77 Liability for condition arising after the tenant takes

possession
§ 22:78 Liability of tenant in possession
§ 22:79 —Adjacent property
§ 22:80 Liability for wrongful or criminal conduct of third

persons
§ 22:81 —Residential landlord’s liability for criminal conduct
§ 22:82 —Commercial landlord’s liability for criminal conduct
§ 22:83 —Liability of tenant or occupier
§ 22:84 Liability to recreational users
§ 22:85 Smoke alarm statute
§ 22:86 —Recovery against landlord or tenant

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xlii



Table of Contents
CHAPTER 23. HAZARDOUS SUBSTANCES

I. INTRODUCTION
§ 23:1 In general
§ 23:2 Discharge of toxic contamination claims in bankruptcy

II. REAL PROPERTY TRANSACTIONS AND
TOXICS

§ 23:3 In general
§ 23:4 Buyers
§ 23:5 —Right to terminate contract
§ 23:6 Environmental investigation (due diligence)
§ 23:7 Purchase negotiations
§ 23:8 Sellers
§ 23:9 —Content and delivery of notice
§ 23:10 —Exceptions
§ 23:11 Landlords and tenants
§ 23:12 Successors
§ 23:13 Lenders
§ 23:14 —Participation in management
§ 23:15 —Post-default conduct
§ 23:16 Fiduciaries’ liability

III. NOTICE REQUIREMENTS CONCERNING
TOXICS

§ 23:17 In general
§ 23:18 Notice requirements
§ 23:19 Remedies
§ 23:20 Duty to disclose presence of hazardous substances to

buyer, tenant, or employees
§ 23:21 Filing of notice

IV. RESTRICTIONS ON DISCHARGE OF TOXICS
§ 23:22 In general
§ 23:23 Water quality law
§ 23:24 —Accidental discharges and spills
§ 23:25 —Unauthorized discharges prohibited
§ 23:26 —Penalties

xv



§ 23:27 Texas Hazardous Substances Spill Prevention and
Control Act

§ 23:28 —Exemptions
§ 23:29 —Violations
§ 23:30 Underground Storage of Hazardous Substances Act

and similar laws
§ 23:31 —Regulated substances
§ 23:32 —Exemptions
§ 23:33 —Registration requirements
§ 23:34 —Violations and penalties
§ 23:35 —Corrective action
§ 23:36 —Multiple owners and operators—Liability and costs
§ 23:37 —Limits on lender liability
§ 23:38 — —Exercise of control
§ 23:39 — —Post-default conduct
§ 23:40 —Limits on liability of corporate fiduciary
§ 23:41 —Emergency orders
§ 23:42 —Recovery of costs
§ 23:43 —Groundwater protection cleanup program
§ 23:44 Injection well act
§ 23:45 —Permit required
§ 23:46 —Civil penalty
§ 23:47 —Administrative penalty
§ 23:48 —Injunction
§ 23:49 —Criminal fines
§ 23:50 Texas Oil Spill Prevention and Response Act of 1991
§ 23:51 —Notification and response
§ 23:52 —Qualified immunity for response actions
§ 23:53 —Financial responsibility
§ 23:54 —Response costs and damages liability
§ 23:55 —Gross negligence or willful misconduct
§ 23:56 —Attorney’s fees
§ 23:57 —Defenses
§ 23:58 —Penalties
§ 23:59 —Actions

V. LIABILITY FOR TOXIC CLEANUP
§ 23:60 In general
§ 23:61 Arbitration of environmental disputes
§ 23:62 —Confidentiality
§ 23:63 Comprehensive Environmental Response,

Compensation and Liability Act of 1980
§ 23:64 —Substances covered
§ 23:65 —Liability standards

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xvi



§ 23:66 — —Release
§ 23:67 — —Facility
§ 23:68 —Indemnity agreements
§ 23:69 —Defenses
§ 23:70 Liability of specific persons under CERCLA
§ 23:71 —Owners
§ 23:72 —Intervening landowners
§ 23:73 —Operator
§ 23:74 —Parent corporation
§ 23:75 —Bona fide purchasers
§ 23:76 —Tenants
§ 23:77 —Lenders and fiduciaries
§ 23:78 —Government
§ 23:79 —Remedies
§ 23:80 —Joint and several liability
§ 23:81 —Contribution
§ 23:82 —Statutes of limitations
§ 23:83 Federal Resource Conservation and Recovery Act of

1976
§ 23:84 Substances covered
§ 23:85 Liability standard
§ 23:86 Liability of specific persons
§ 23:87 Remedies
§ 23:88 Federal Clean Water Act
§ 23:89 Substances covered
§ 23:90 Liability standards
§ 23:91 Remedies
§ 23:92 Common law theories
§ 23:93 Nuisance
§ 23:94 Trespass
§ 23:95 Negligence
§ 23:96 Negligence per se
§ 23:97 Strict liability
§ 23:98 Statutes of limitation applicable to common law

theories
§ 23:99 Texas Natural Resource Conservation Commission
§ 23:100 —Emergency orders
§ 23:101 —Permit revocation or suspension
§ 23:102 Texas Clean Air Act
§ 23:103 —Orders
§ 23:104 —Notice
§ 23:105 —Violations
§ 23:106 —Remedies
§ 23:107 — —Injunction
§ 23:108 — —Civil suit

TABLE OF CONTENTS

xvii



§ 23:109 — —Penalties
§ 23:110 Solid Waste Disposal Act
§ 23:111 —Hazardous waste
§ 23:112 —Class I industrial solid waste
§ 23:113 —Registration and fees
§ 23:114 —State registry
§ 23:115 — —Notices and hearing
§ 23:116 — —Proposed remedial action
§ 23:117 — —Partial remedial action
§ 23:118 — —Final administrative order
§ 23:119 — —Filing of administrative order
§ 23:120 — —Cost recovery under administrative order
§ 23:121 — —Exemplary damages
§ 23:122 — —Immediate removal
§ 23:123 — —Lien
§ 23:124 —Persons responsible for solid waste
§ 23:125 — —Political subdivision
§ 23:126 —Arranger
§ 23:127 —Prohibited actions
§ 23:128 — —Endangerment
§ 23:129 —Administrative orders
§ 23:130 —Injunction
§ 23:131 —Corrective action under the Water Code
§ 23:132 —Penalties
§ 23:133 —Defenses
§ 23:134 — —Third party defense
§ 23:135 —Scrap metal recycling defenses
§ 23:136 —Excluded defenses
§ 23:137 —Apportionment of liability
§ 23:138 —Apportionment of costs
§ 23:139 —Cost recovery claim
§ 23:140 —Effect of settlement agreement with state
§ 23:141 Voluntary cleanup program under the Solid Waste

Disposal Act
§ 23:142 —Eligibility
§ 23:143 —Release from liability
§ 23:144 —Application
§ 23:145 —Environmental assessment
§ 23:146 —Voluntary cleanup agreement
§ 23:147 — —Failure to reach agreement
§ 23:148 — —Enforcement action
§ 23:149 —Termination of agreement
§ 23:150 —Certificate of Completion
§ 23:151 —Permit Not Required

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xviii



§ 23:152 Innocent owner/operator program under the Solid
Waste Disposal Act

§ 23:153 —Definitions
§ 23:154 —Eligibility
§ 23:155 —Certification
§ 23:156 —Contamination not located on property
§ 23:157 Texas Risk Reduction Program
§ 23:158 —Applicability
§ 23:159 —Process
§ 23:160 —Remedies
§ 23:161 —Substantial change in circumstances
§ 23:162 —Land use classification
§ 23:163 —Notification of landowner
§ 23:164 —Response action plan
§ 23:165 —Institutional controls

VI. INSURANCE COVERAGE AND TOXICS
§ 23:166 In general
§ 23:167 General rules of interpretation of insurance policies
§ 23:168 Insurer’s defense and indemnity obligations
§ 23:169 Content of liability policies
§ 23:170 Common exclusions
§ 23:171 —Sudden and accidental
§ 23:172 —Owned property exclusion
§ 23:173 —Care, custody, or control exclusion
§ 23:174 —Liability for continuing or successive

contamination
§ 23:175 Occurrence defined
§ 23:176 Recovery for response costs on the insured’s

property
§ 23:177 Other types of insurance policies

VII. RECOVERY OF DAMAGES FROM
GOVERNMENTAL FUNDS

§ 23:178 In general

VIII. DEVELOPMENT RESTRICTIONS DUE TO
PRESENCE OF TOXICS

§ 23:179 In general
§ 23:180 Residential cleanup
§ 23:181 Commercial/industrial cleanup
§ 23:182 Restrictive covenant
§ 23:183 Equivalent zoning

TABLE OF CONTENTS

xix



CHAPTER 24. COVENANTS

I. COVENANTS

§ 24:1 In general
§ 24:2 Running with the land
§ 24:3 Parties bound
§ 24:4 Intent
§ 24:5 Creation under present statutory law
§ 24:6 Enforcement of restrictions; limitations

II. EQUITABLE SERVITUDES

§ 24:7 In general—Types of enforceable restrictions
§ 24:8 Environmental restrictions
§ 24:9 —Restrictions on residential use
§ 24:10 Nature of the right—Appurtenant to property
§ 24:11 Creation
§ 24:12 —Creation only by deed or written agreement
§ 24:13 —Reference to a uniform general plan
§ 24:14 —Intent to create a common plan
§ 24:15 Reciprocal negative easements
§ 24:16 Effect of zoning ordinances
§ 24:17 —Requirement of notice
§ 24:18 —Statutory notice
§ 24:19 Rules of construction
§ 24:20 —Parol evidence
§ 24:21 Rights of enforcement
§ 24:22 —Available remedies
§ 24:23 —Recovery of attorney’s fees
§ 24:24 Defenses to enforcement—Change of conditions
§ 24:25 —Public policy
§ 24:26 —Violation by party seeking enforcement
§ 24:27 Abandonment, acquiescence, and waiver
§ 24:28 —Factors considered
§ 24:29 —Laches—Waiver
§ 24:30 Unfairness
§ 24:31 Amendment to restrictions
§ 24:32 Expiration—Termination

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xx



CHAPTER 25. SUBDIVISIONS,
CONDOMINIUMS, TOWNHOUSES, AND
COOPERATIVE ASSOCIATIONS

I. SUBDIVISIONS

A. SUBDIVISION CREATION

1. In General
§ 25:1 Subdivision creation
§ 25:2 Type of conveyance immaterial
§ 25:3 Police power
§ 25:4 —Plat approval
§ 25:5 —Public purpose

2. Plats
§ 25:6 Requirements
§ 25:7 Description
§ 25:8 Acknowledgement
§ 25:9 Exceptions
§ 25:10 Municipalities
§ 25:11 —Required application materials
§ 25:12 —Approval
§ 25:13 — —Conditional approval or disapproval
§ 25:14 — —Failure to act
§ 25:15 Certificate of approval
§ 25:16 Interested parties
§ 25:17 —Vacation of plat
§ 25:18 —Replatting
§ 25:19 —Amending plat
§ 25:20 Counties
§ 25:21 —Approval
§ 25:22 Water, sewer, and street requirements
§ 25:23 —Bonds
§ 25:24 —Certificate of approval
§ 25:25 —Interested parties
§ 25:26 —Cancellation of subdivision
§ 25:27 — —Notice
§ 25:28 — —Objecting to cancellation
§ 25:29 —Replatting

3. Platting near International Border
§ 25:30 In general
§ 25:31 Plat required

TABLE OF CONTENTS

xxi



§ 25:32 —Contents
§ 25:33 — —Water and sewer requirements
§ 25:34 — —State standards met
§ 25:35 Filing
§ 25:36 Approval by county required
§ 25:37 Subdivision requirements
§ 25:38 —Bond requirements
§ 25:39 Services provided by subdivider
§ 25:40 Requirements before sale
§ 25:41 Notice of property condition
§ 25:42 —Offense
§ 25:43 Civil penalties
§ 25:44 —Nuisance
§ 25:45 Criminal penalties
§ 25:46 Cancellation of subdivision
§ 25:47 Replatting
§ 25:48 Revision of plat
§ 25:49 Variances from platting or replatting requirements

B. NOTICE REGARDING HOMEOWNER’S
ASSOCIATION MEMBERSHIP

§ 25:50 In general
§ 25:51 Notice of membership in property owners’ association

concerning the property
§ 25:52 Delivery
§ 25:53 Exceptions
§ 25:54 Termination of purchase contract

C. RESTRICTIVE COVENANTS IN SUBDIVISIONS

§ 25:55 Title 11
§ 25:56 Discriminatory provisions
§ 25:57 —Request for removal
§ 25:58 Wood shingle roof
§ 25:59 Application
§ 25:60 Definitions
§ 25:61 Petition committee
§ 25:62 Extension, renewal, or creation
§ 25:63 Extension or amendment of restrictions in certain

older subdivisions
§ 25:64 Special petition approval
§ 25:65 Petition procedure
§ 25:66 Notice and certificate of compliance
§ 25:67 Property not affected by petition

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxii



§ 25:68 Action and limitations of remedies
§ 25:69 Prohibition of claim of lack of mutuality
§ 25:70 Construction of restrictive covenants
§ 25:71 Enforcement of restrictive covenants
§ 25:72 —Certain restrictive covenants prohibited
§ 25:73 —Certain agricultural restrictions prohibited
§ 25:74 Public records
§ 25:75 Attorney’s fees
§ 25:76 Enforcement in counties over 200,000
§ 25:77 —Attorney’s fees
§ 25:78 Homeowner’s associations’ power in counties of at

least 2.5 million
§ 25:79 —Definitions
§ 25:80 —When restrictions prevail
§ 25:81 —Property owners’ association
§ 25:82 —Changes to existing restrictions
§ 25:83 — —Effect on lienholders
§ 25:84 —Creation of property owners’ association
§ 25:85 —Method of adoption
§ 25:86 —Powers
§ 25:87 —Architectural control committee
§ 25:88 Revised subdivisions
§ 25:89 —Amendment of restrictions
§ 25:90 Extending regular assessments
§ 25:91 Disclosure of information
§ 25:92 —Effect of failure to disclose
§ 25:93 —Online subdivision information required
§ 25:94 Historic neighborhoods
§ 25:95 —Amendments
§ 25:96 —Defenses
§ 25:97 Form—Condominium association letter advising of

intention to enforce rules and restrictive covenants

D. TEXAS RESIDENTIAL PROPERTY OWNERS
PROTECTION ACT

1. In General
§ 25:98 Texas Residential Property Owners Protection Act
§ 25:99 Applicability
§ 25:100 Association records
§ 25:101 Notice required before enforcement action
§ 25:102 —Written policy required
§ 25:103 —Contents
§ 25:104 Notice required before filing assessment lien

TABLE OF CONTENTS

xxiii



§ 25:105 Hearing
§ 25:106 —Timing of hearing
§ 25:107 —Temporary restraining order
§ 25:108 Alternative dispute resolution
§ 25:109 Attorney’s fees
§ 25:110 Foreclosure sale prohibited in some cases

2. Right of Redemption
§ 25:111 Right of redemption after foreclosure
§ 25:112 —Transfer of property during redemption period
§ 25:113 —Redemption from property owner’s association
§ 25:114 —Redemption from other purchaser
§ 25:115 —Deed transferring property
§ 25:116 —Failure to record deed
§ 25:117 —Conclusive presumption
§ 25:118 —Credits to association
§ 25:119 —Affidavit of payments
§ 25:120 —Liens and encumbrances
§ 25:121 —Partial payments
§ 25:122 —Extension of redemption period
§ 25:123 —Affidavit of failure to redeem
§ 25:124 —Affidavit of purchase

E. INTERSTATE LAND SALES FULL DISCLOSURE
ACT

1. In General
§ 25:125 Purpose and implementation
§ 25:126 Transactions subject to the Act
§ 25:127 Exceptions to application of the Act
§ 25:128 Claim for exemption
§ 25:129 —Advisory opinion
§ 25:130 Statement of record
§ 25:131 —Effective date
§ 25:132 Legal description and topography
§ 25:133 Condition of title
§ 25:134 —Exceptions to title
§ 25:135 Terms of sale
§ 25:136 Access rights, utilities, and services
§ 25:137 Amendments
§ 25:138 —Incomplete or inaccurate statements of record
§ 25:139 —Letter of explanation
§ 25:140 —Property cannot be added by amendment
§ 25:141 Consolidated statements

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxiv



§ 25:142 Effective date
§ 25:143 State certification and filing
§ 25:144 Suspension of the statement
§ 25:145 —Effect of a suspension order
§ 25:146 Judicial review of the order of suspension
§ 25:147 Advertising restrictions
§ 25:148 Contents of the property report
§ 25:149 Required contents of the purchase contract or lease
§ 25:150 —Buyer’s right of rescission
§ 25:151 Injunction by CFPB
§ 25:152 Remedies of a purchaser—Damages
§ 25:153 Rescission
§ 25:154 Statute of limitations
§ 25:155 Criminal sanctions
§ 25:156 Jurisdiction and venue

II. CONDOMINIUMS

A. CONDOMINIUM ACT

1. In General
§ 25:157 Condominium Act
§ 25:158 Definition of condominium
§ 25:159 Applicability of local ordinances and regulations

2. Creation
§ 25:160 Creation of condominium
§ 25:161 —Contents of declaration, master deed, or master

lease
§ 25:162 —Covenants
§ 25:163 Public records
§ 25:164 Apartment ownership
§ 25:165 —Recording
§ 25:166 Apartment boundaries
§ 25:167 —Presumption
§ 25:168 Apartment deeds
§ 25:169 Bylaws

3. Common Elements
§ 25:170 Interests in common elements
§ 25:171 Partition of common elements
§ 25:172 Conveyance of common elements

4. Amendment and Termination
§ 25:173 Amendment of condominium declaration

TABLE OF CONTENTS

xxv



§ 25:174 Termination of condominium regime
§ 25:175 —Ownership on termination

5. Miscellaneous Provisions
§ 25:176 Authority of council of owners
§ 25:177 Voting majority
§ 25:178 Maintenance of condominium
§ 25:179 Insurance
§ 25:180 —Disposition of insurance proceeds
§ 25:181 —Insufficient insurance
§ 25:182 Assessments due on conveyance
§ 25:183 Condominium records

B. UNIFORM CONDOMINIUM ACT

1. In General
§ 25:184 Uniform Condominium Act
§ 25:185 Definition of condominium
§ 25:186 Definitions of declarant, declaration, and dedicatory

instrument
§ 25:187 Applicability of local ordinances, regulations, and

building codes

2. Creation
§ 25:188 In general
§ 25:189 Consent to declaration
§ 25:190 Recording
§ 25:191 Unit boundaries
§ 25:192 Construction and validity of declaration and bylaws
§ 25:193 Description of units
§ 25:194 Contents of declaration for all condominiums
§ 25:195 Leasehold condominiums
§ 25:196 Declaration
§ 25:197 —Effect of recording
§ 25:198 —Merger
§ 25:199 Plats and plans
§ 25:200 —Contents of plat
§ 25:201 —Contemplated improvements
§ 25:202 —Contents of plans
§ 25:203 —Certification by licensed surveyor or engineer
§ 25:204 Exercise of development right
§ 25:205 —Reserving development rights
§ 25:206 —Conversion or subdivision
§ 25:207 —Withdrawal
§ 25:208 Alterations of units

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxvi



§ 25:209 Relocation of boundaries between adjoining units
§ 25:210 Subdivision of units

3. Common Elements
§ 25:211 Allocation of common element interests, votes, and

common expense liabilities
§ 25:212 —Voting
§ 25:213 —Partition
§ 25:214 Limited common elements

4. Amendment and Termination
§ 25:215 Amendment of declaration
§ 25:216 —Prohibited amendments
§ 25:217 —Authorized amendments
§ 25:218 —Recording
§ 25:219 Meeting at which amendments may be adopted
§ 25:220 Termination of condominium
§ 25:221 —Termination agreement
§ 25:222 —Sale following termination
§ 25:223 —Tenancy in common
§ 25:224 —Distribution of assets
§ 25:225 —Fair market value
§ 25:226 —Foreclosure
§ 25:227 —Rescinding termination

5. Condominium Management
§ 25:228 Organization of unit owners’ association
§ 25:229 Powers of unit owners’ association
§ 25:230 Dealings with declarant
§ 25:231 Arbitrary and capricious
§ 25:232 Notice to unit owner
§ 25:233 Board members and officers
§ 25:234 Declarant control of association
§ 25:235 —Ending declarant control
§ 25:236 Liability of officers and directors
§ 25:237 Termination of contracts and leases of declarant
§ 25:238 Bylaws
§ 25:239 Condominium upkeep by association
§ 25:240 Condominium upkeep by unit owner
§ 25:241 Club membership requirement
§ 25:242 Meetings
§ 25:243 Method of meeting
§ 25:244 Notice of meeting
§ 25:245 Quorums
§ 25:246 Voting and proxies

TABLE OF CONTENTS

xxvii



§ 25:247 Insurance
§ 25:248 —Provisions of insurance policies
§ 25:249 —Claim for loss
§ 25:250 —Insurance trustee
§ 25:251 —Unit owner’s insurance
§ 25:252 —Cancellation
§ 25:253 —Repair and replacement under insurance
§ 25:254 Assessments for common expenses
§ 25:255 —Payment by declarant
§ 25:256 —Assessed against conveyed units
§ 25:257 —Limited common element
§ 25:258 —Reallocation
§ 25:259 Association records
§ 25:260 —Availability of records
§ 25:261 —Independent audit
§ 25:262 —Unit owner information
§ 25:263 Obligations of unit owners

6. Condominium Information Statements
§ 25:264 In general
§ 25:265 Liability for condominium information statement
§ 25:266 —False or misleading statements
§ 25:267 Contents
§ 25:268 —Budget
§ 25:269 —Amendments
§ 25:270 Conversion buildings
§ 25:271 Condominium securities
§ 25:272 Purchaser’s right to cancel
§ 25:273 —Cancellation
§ 25:274 —Closing
§ 25:275 Resale of unit
§ 25:276 —Liability for resale certificate
§ 25:277 —Affidavit in lieu of certificate
§ 25:278 —Recovery of debts or claims
§ 25:279 —Reliance on certificate
§ 25:280 Escrow of deposits
§ 25:281 Release of liens
§ 25:282 Conversion buildings
§ 25:283 Effect of violations on rights of action and attorney’s

fees

III. TEXAS TIMESHARE ACT

A. IN GENERAL
§ 25:284 Texas Timeshare Act

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxviii



§ 25:285 Declaration
§ 25:286 —Contents
§ 25:287 Conveyance and encumbrance
§ 25:288 Common ownership
§ 25:289 Partition

B. REGISTRATION
§ 25:290 Registration required
§ 25:291 —Effect of suspended registration
§ 25:292 Application for registration
§ 25:293 Units in condominium development
§ 25:294 Investigations
§ 25:295 Amendment
§ 25:296 Powers of commission
§ 25:297 Exemption from Securities Act

C. DISCLOSURE
§ 25:298 Promotional disclosure statement
§ 25:299 —Retail value of prize
§ 25:300 Timeshare disclosure statement
§ 25:301 —Contents
§ 25:302 Exchange disclosure statement
§ 25:303 —Contents
§ 25:304 When disclosure not required
§ 25:305 Developer’s duties

D. CANCELLATION
§ 25:306 Purchaser’s right to cancel
§ 25:307 Notice and refund
§ 25:308 Contract requirements
§ 25:309 —Request for expense statement
§ 25:310 —Timeshare fee disclosure
§ 25:311 —Signature
§ 25:312 —Additional requirements

E. EXCHANGE PROGRAM

§ 25:313 Liability of developer
§ 25:314 Exchange company liability

F. ESCROW DEPOSITS

§ 25:315 Escrow account required
§ 25:316 Escrow amount

TABLE OF CONTENTS

xxix



§ 25:317 Release of escrow
§ 25:318 —Default by purchaser
§ 25:319 —Release by escrow agent—The following provision

was deleted by amendment in 2006
§ 25:320 —Notice

G. MISCELLANEOUS PROVISIONS
§ 25:321 Deceptive trade practices
§ 25:322 Insurance
§ 25:323 Annual timeshare fee and expense statement
§ 25:324 —Late statement
§ 25:325 Managing entities with more than one timeshare

system or property
§ 25:326 Availability of books and records
§ 25:327 Penalty

IV. COOPERATIVE ASSOCIATION ACT

A. IN GENERAL
§ 25:328 Cooperative Association Act
§ 25:329 Who may incorporate
§ 25:330 Purposes
§ 25:331 Powers
§ 25:332 Registered office and registered agent
§ 25:333 —Process on registered agent

B. CERTIFICATE OF FORMATION AND BYLAWS
§ 25:334 Certificate of formation
§ 25:335 Filing
§ 25:336 Former certificate of incorporation
§ 25:337 Organization meeting
§ 25:338 Amendments
§ 25:339 —Adoption of amendment
§ 25:340 Bylaws
§ 25:341 —Contents

C. MEETINGS AND VOTING

§ 25:342 In general
§ 25:343 Notice
§ 25:344 Meetings by units of the membership
§ 25:345 One member, one vote
§ 25:346 Proxy
§ 25:347 Voting by mail

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxx



D. DIRECTORS AND OFFICERS
§ 25:348 Directors
§ 25:349 Officers
§ 25:350 Removal
§ 25:351 Referendum

E. MEMBERSHIP
§ 25:352 Eligibility and admission
§ 25:353 Subscribers
§ 25:354 Share and membership certificates
§ 25:355 Transfer of shares and membership—Withdrawal
§ 25:356 — —Recall
§ 25:357 Liability of members
§ 25:358 Expulsion

F. MISCELLANEOUS PROVISIONS
§ 25:359 Allocation and distribution of net savings
§ 25:360 Annual report
§ 25:361 —Notice of delinquent reports
§ 25:362 Dissolution
§ 25:363 Use of name “cooperative”
§ 25:364 Promotion expenses
§ 25:365 Existing cooperative groups
§ 25:366 Foreign corporations and associations

CHAPTER 26. DEDICATION

I. GENERALLY
§ 26:1 Definitions
§ 26:2 Capacity to dedicate property

II. COMMON-LAW DEDICATION
§ 26:3 Definition
§ 26:4 Requirement of intent to dedicate by the owner
§ 26:5 Express grant
§ 26:6 Sale by reference to a recorded map
§ 26:7 Sale by reference to an unrecorded map
§ 26:8 Areas physically laid out
§ 26:9 Sale between private parties and abutting owners
§ 26:10 Offer implied
§ 26:11 Nature and extent of public use required
§ 26:12 Land adjacent to water

TABLE OF CONTENTS

xxxi



§ 26:13 Relation to the conduct of the owner
§ 26:14 Eminent domain and prescription compared
§ 26:15 Use by a public agency
§ 26:16 Acceptance—Formal acceptance
§ 26:17 Informal acceptance
§ 26:18 Acceptance by public use
§ 26:19 Acceptance of part of property dedicated
§ 26:20 Revocation

III. STATUTORY DEDICATION
§ 26:21 In general
§ 26:22 Recordation of map required
§ 26:23 Offer of dedication
§ 26:24 Acceptance of the offer
§ 26:25 Rejection and revocation

IV. DEDICATION BY PUBLIC AUTHORITIES
§ 26:26 In general

V. CHANGE IN DEDICATED USE
§ 26:27 In general
§ 26:28 Abandonment

VI. INTEREST ACQUIRED
§ 26:29 Permissible purposes or uses of dedicated property
§ 26:30 Fee or easement
§ 26:31 Reservations, conditions, and restrictions
§ 26:32 Reversion

VII. DUTIES AND LIABILITIES OF PUBLIC
ENTITY

§ 26:33 In general; duty to maintain

CHAPTER 27. CONSTRUCTION
CONTRACTS

I. FORMATION
§ 27:1 In general
§ 27:2 Formation by bid
§ 27:3 Solicitation and offer of bids
§ 27:4 Acceptance

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxii



§ 27:5 Relief from a mistake in a bid
§ 27:6 Formation of subcontracts
§ 27:7 Substitution of subcontractors
§ 27:8 Mistake in subcontractor’s bid
§ 27:9 Required terms—In general
§ 27:10 Contractor’s license
§ 27:11 Notice of mechanic’s lien law
§ 27:12 Arbitration of disputes
§ 27:13 Home solicitation contracts
§ 27:14 Retail installment contracts
§ 27:15 Seminar sales contracts
§ 27:16 Public works contracts
§ 27:17 Rules of interpretation
§ 27:18 Modification and alteration

II. SCOPE OF WORK TO BE PERFORMED
§ 27:19 Scope of work defined
§ 27:20 Extra work
§ 27:21 Repair caused by a natural disaster
§ 27:22 Compliance with code or ordinance
§ 27:23 Inaccurate, ambiguous, or incomplete plans and

specifications
§ 27:24 Misrepresentations regarding site conditions
§ 27:25 Written change orders
§ 27:26 Architect’s instructions
§ 27:27 When owner’s consent waived
§ 27:28 Scope of work between contractor and subcontractor
§ 27:29 Amount contractor can recover for extra work

III. TIME FOR PERFORMANCE
§ 27:30 Contractual completion date; “reasonable time” rule
§ 27:31 Continuance of completion date
§ 27:32 Waiver of strict compliance
§ 27:33 Causes for delay
§ 27:34 Delay caused by the owner or agents—“No damages”

clause
§ 27:35 Delay caused by matters beyond control of the owner

and contractor
§ 27:36 Delay attributable to the contractor
§ 27:37 Responsibility between the contractor and

subcontractor
§ 27:38 Owner’s right to rescission upon late or

non-performance
§ 27:39 Contractor’s remedies for owner-caused delays

TABLE OF CONTENTS

xxxiii



§ 27:40 Recovery by third persons for the contractor’s delayed
performance

§ 27:41 Damages
§ 27:42 Compensatory damages
§ 27:43 Liquidated damages

IV. CONTRACT PRICE AND PAYMENT
§ 27:44 Contract price—Cost-plus contracts
§ 27:45 Quantum meruit recovery
§ 27:46 Credits and offsets
§ 27:47 Owner’s payment to a subcontractor
§ 27:48 Procedure and method of payment
§ 27:49 Time for owner’s payments—Retentions
§ 27:50 Construction loan funds
§ 27:51 Lien release
§ 27:52 Joint checks
§ 27:53 Allocation of payments
§ 27:54 Payment of a portion of the contractor’s claim—

Accord and satisfaction
§ 27:55 Owner’s failure to pay an installment
§ 27:56 Contractor’s obligation of payment to a subcontractor

V. PERFORMANCE BY THE CONTRACTOR
§ 27:57 Contractor’s obligation to build according to the plans

and specifications
§ 27:58 Subcontractor’s obligation
§ 27:59 Contractor’s obligation of substantial performance
§ 27:60 Approval or satisfaction of the owner, architect, or

engineer
§ 27:61 Abandonment by the contractor
§ 27:62 Remedies for failure to complete
§ 27:63 Performance bonds
§ 27:64 —Liability of surety
§ 27:65 Performance Bonds—Recovery on performance bonds

VI. ROLE OF THE ARCHITECT
§ 27:66 In general
§ 27:67 Requirement of written contract
§ 27:68 Licensure requirement
§ 27:69 Ownership of plans and specifications
§ 27:70 Supervisorial authority
§ 27:71 Compensation
§ 27:72 Amount of compensation

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxiv



§ 27:73 Conditions to payment
§ 27:74 Owner’s obligation when costs exceed architect’s

estimate

VII. EXCUSES FOR NONPERFORMANCE
§ 27:75 Owner’s failure to pay when due
§ 27:76 Impossibility of performance

CHAPTER 28. MOBILE AND
MANUFACTURED HOMES

I. TEXAS MANUFACTURED HOUSING
STANDARDS ACT

A. INTRODUCTION
§ 28:1 Texas Manufactured Housing Standards Act
§ 28:2 Administration and enforcement by department of

housing and community affairs and the
manufactured housing board

§ 28:3 Inspection program
§ 28:4 Effect of Manufactured Housing Standards Act on

Real Estate License Act
§ 28:5 Violation of Act as deceptive trade practice
§ 28:6 Judicial review of orders or determinations of

Department of Housing and Community Affairs
§ 28:7 Claims and defenses by consumer against holder of

manufactured home debt instrument
§ 28:8 Manufactured housing or manufactured home, HUD-

code manufactured home, and mobile home
§ 28:9 Consumer, broker, installer, manufacturer, retailer,

and salesperson
§ 28:10 Lease-purchase and installation

B. STANDARDS AND REGULATIONS
§ 28:11 Habitable and salvaged manufactured home defined
§ 28:12 Standards and requirements for manufacture and

construction of mobile homes
§ 28:13 Relation of state construction and safety standards to

federal standards; preemption
§ 28:14 Requirement that seal or label be affixed to

manufactured home
§ 28:15 Sale, exchange, or lease-purchase of used or salvaged

manufactured home
§ 28:16 —Exemption where sale is for collection of delinquent

taxes

TABLE OF CONTENTS

xxxv



§ 28:17 Retailer’s duty to have manufactured home installed
and anchored to foundation upon delivery

§ 28:18 Municipal regulation of location of mobile home
installation—Zoning

§ 28:19 — —Restrictive covenants
§ 28:20 Requirement of prior approval for alterations to

manufactured homes—Exclusion for repair or
replacement of components

§ 28:21 Advertising restrictions
§ 28:22 Wind zone regulations
§ 28:23 Formaldehyde health risk notice to consumer

C. ISSUANCE AND REGULATION OF LICENSES
AND LICENSEES

§ 28:24 Generally
§ 28:25 Qualifications for license
§ 28:26 Application for license
§ 28:27 Temporary installer’s license
§ 28:28 Air-conditioning contractors
§ 28:29 Security requirement
§ 28:30 Security amount
§ 28:31 Security duration and cancellation
§ 28:32 Cancellation or impairment of bond—Effect of

insolvency of surety
§ 28:33 Duration and renewal of license
§ 28:34 —Out-of-state practitioner
§ 28:35 Continuing education
§ 28:36 Denial, revocation, or suspension of license
§ 28:37 Civil penalty for failure to obtain or maintain

license—Voidability of contract with unlicensed
retailer, broker, or installer

II. MANUFACTURED HOMEOWNER CONSUMER
CLAIM PROGRAM (FORMERLY TRUST FUND)

§ 28:38 Generally
§ 28:39 Consumer compensation
§ 28:40 Limitations on claims
§ 28:41 Procedure for recovery
§ 28:42 Informal dispute resolution
§ 28:43 Arbitration
§ 28:44 Payment by surety or from other security

III. WARRANTIES

A. REQUIRED WARRANTIES
§ 28:45 Manufacturer’s warranty

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxvi



§ 28:46 Retailer’s warranty
§ 28:47 Installer’s warranty
§ 28:48 Combination manufacturer’s and retailer’s warranty
§ 28:49 Warranty of habitability for used manufactured home
§ 28:50 Implied warranties
§ 28:51 Disclaimer of implied warranties and notices

B. WARRANTY SERVICES AND REPAIRS;
ENFORCEMENT OF WARRANTIES

§ 28:52 Generally
§ 28:53 Consumer remedies for failure to provide warranty

service—Consumer complaint home inspection
§ 28:54 Compliance with warranty service orders—License

suspension or revocation for noncompliance
§ 28:55 Effect of consumer’s refusal to allow warranty service

to be performed
§ 28:56 Violation of warranty requirements as deceptive trade

practice—Abatement of action

IV. DOCUMENTS OF TITLE; LIENS
§ 28:57 Transfer of good and marketable title required
§ 28:58 Disclosure by retailer and lender
§ 28:59 Manufacturer’s certificate
§ 28:60 Document of title
§ 28:61 Statement of ownership
§ 28:62 Application for issuance of statement of ownership
§ 28:63 Certificate of ownership required to pass title
§ 28:64 Exemption for certain emergency housing
§ 28:65 Election by owner
§ 28:66 Conversion from personal to real property
§ 28:67 Payment of taxes required for issuance
§ 28:68 Refusal to issue statement of ownership
§ 28:69 Transfer of ownership by operation of law
§ 28:70 Joint owners with right of survivorship
§ 28:71 Liens on manufactured homes
§ 28:72 Effect of transfer of repossessed manufactured home
§ 28:73 First retail sale and subsequent sale
§ 28:74 Lien, security interest, security agreement, and

secured party
§ 28:75 Debtor, mortgagee, and mortgagor
§ 28:76 Identification number and inventory

V. TRANSPORT OF OVERSIZE OR OVERWEIGHT
UNITS

§ 28:77 Generally

TABLE OF CONTENTS

xxxvii



§ 28:78 Definition of manufactured house for purposes of
Transportation Code

§ 28:79 Permit types and duration
§ 28:80 Route for transportation of manufactured house
§ 28:81 Days and time for transporting manufactured

house—Speed limit
§ 28:82 Liability insurance for vehicle towing manufactured

house
§ 28:83 Civil and criminal penalties for unlawful

transportation of oversize or overweight
manufactured housing

§ 28:84 Length, width, and height specifications
§ 28:85 Fees for transportation permit
§ 28:86 Warning lights and speed limit
§ 28:87 Braking capacity and required equipment
§ 28:88 Escort flag vehicle

VI. MANUFACTURED HOME CREDIT
TRANSACTIONS

§ 28:89 Generally
§ 28:90 Bailment or lease as credit transaction
§ 28:91 Compliance with Federal Consumer Credit

Protection Act and Federal Residential Mortgage
Loan Programs

§ 28:92 Waiver not valid
§ 28:93 Registration of certain creditors
§ 28:94 Restrictions on fees and charges
§ 28:95 Real property in credit transaction
§ 28:96 Effect of unpaid rental of real property on which

manufactured home is located
§ 28:97 Possessory lien
§ 28:98 Deposit on specially ordered manufactured homes
§ 28:99 Requirements for retaining deposit—Effect of

exceeding limits on deposits
§ 28:100 Statutory notice to consumer
§ 28:101 Prohibited provisions—Down payment
§ 28:102 Effect of consumer’s acknowledgment of delivery of

copy of credit document
§ 28:103 Amendment of credit document
§ 28:104 Computation of finance charge for disclosure
§ 28:105 Creditor’s liability for oral or unsolicited written

statement of amount owed
§ 28:106 Interest or time price differential, generally—Use of

optional ceiling on interest rate
§ 28:107 Requirements for rate adjustments

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xxxviii



§ 28:108 Amount of rate adjustment
§ 28:109 Notice of rate adjustment
§ 28:110 Insurance coverage
§ 28:111 Effect of consumer’s refusal to obtain required

insurance
§ 28:112 Purchase of additional insurance—Statement for

purchase of optional insurance
§ 28:113 Creditor’s duty when insurance is canceled,

adjusted, or terminated
§ 28:114 Financing payment of insurance
§ 28:115 Payment of premiums with installments—

Adjustments of amount paid to creditor
§ 28:116 Payment of taxes
§ 28:117 Adjustments of amounts paid
§ 28:118 Creditor’s action on consumer’s failure to pay taxes
§ 28:119 Deposit of amounts paid for taxes and insurance
§ 28:120 Amendment of credit transaction
§ 28:121 Renewing, restating, or rescheduling unpaid

payments
§ 28:122 Prepayment of unpaid balance of credit transaction
§ 28:123 Delinquency charges
§ 28:124 Acceleration of debt maturity
§ 28:125 Repossession
§ 28:126 Disposal of insurance and tax escrow account
§ 28:127 Acquisition and transfer of credit transaction or

balance
§ 28:128 Fee for transfer of obligor on debt

VII. LEASING IN MANUFACTURED HOME
COMMUNITIES

§ 28:129 Generally—Definition
§ 28:130 Lease agreement
§ 28:131 Void lease provisions
§ 28:132 Payment of rent
§ 28:133 Community rules
§ 28:134 Primary residence
§ 28:135 Security deposit
§ 28:136 Refund of security deposit
§ 28:137 Disclosure of ownership and management
§ 28:138 Condition, maintenance, and repairs of premises
§ 28:139 Landlord’s agent for service of process
§ 28:140 Landlord’s right of entry
§ 28:141 Common area facilities and tenant meetings
§ 28:142 Termination, eviction, and foreclosure

TABLE OF CONTENTS

xxxix



§ 28:143 —Termination for change in land use
§ 28:144 Authorized actions regarding eviction or termination
§ 28:145 Prohibited acts
§ 28:146 Restriction on sale of leased premises
§ 28:147 Tenant’s remedies
§ 28:148 Landlord’s remedies
§ 28:149 Landlord’s remedies for early termination

VIII. FORMS
§ 28:150 Statement of disclosure by retailer and lender

Table of Laws and Rules

Table of Cases

Index

TEXAS PRACTICE GUIDE REAL ESTATE TRANSACTIONS

xl


	1
	2
	3
	4

