
Index

ABANDONMENT
Causes of action, § 2:7

ABORTION
Causes of action, § 2:11

ABUSE OF DISCRETION
Expert witnesses, § 10:15

ACCRUAL OF CLAIM
Federal Tort Claims Act, § 17:4

ACTIONS AND REMEDIES
Causes of Action, this index
EMTALA claims, § 16:7

ADMINISTRATIVE LAW AND PROCEDURE
Federal Tort Claims Act, § 17:3
Forms, § 18:13

ADVANCE DIRECTIVES FOR HEALTH CARE
Consent to treatment, § 5:11

AFFIDAVITS
Complaints, Affidavits, and Initial Considerations, this index
Expert witnesses, § 10:19
Summary judgment and trial issues, § 11:2, 11:3, 11:15, 11:18

AFFIRMATIVE DEFENSES
Defenses, this index

AGENTS AND AGENCY
Hospital setting liability, § 13:3, 13:4

AMENDMENT
Complaints, affidavits, and initial considerations, § 8:6
Summary judgment and trial issues, § 11:18

ANESTHESIA OR ANESTHETICS
Causes of action, § 2:4
Consent to treatment, § 5:3
Hospital setting liability, § 13:13

ANSWER
Complaints, affidavits, and initial considerations, § 8:2

APOLOGY
Trial practice, § 14:6
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APPARENT AGENCY
Defenses, § 4:13
Hospital setting liability, § 13:3

APPELLATE REVIEW
Expert Witnesses, this index
Summary judgment and trial issues, § 11:2

APPROVAL
Consent or Approval, this index

ARBITRATION
Defenses, § 4:18

ARMED FORCES PERSONNEL
Federal Tort Claims Act, § 17:5

ASSISTANTS
Hospital setting liability, § 13:13

ASSUMPTION OF RISK
Defenses, § 4:4

ATTORNEY MISCONDUCT
Defenses, § 4:16

AUTHORIZATION
Complaints, affidavits, and initial considerations, § 8:8
Discovery, § 9:2

AVOIDANCE OF CONSEQUENCES
Defenses, § 4:2

BATTERY
Causes of action, § 2:8

BENEVOLENCE
Trial practice, § 14:6

BIVENS ACTIONS
Eighth and fourteenth amendment medical claims, § 15:2

BORROWED SERVANT RULE
Hospital setting liability, § 13:9

BRADLEY CENTER CLAIMS
Causes of action, § 2:14

BREACH OF CONTRACT
Causes of action, § 2:6

BREACH OF WARRANTY
Statutes of limitations and repose, § 6:8

BURDEN OF PROOF
Presumptions and Burden of Proof, this index

MEDICAL TORTS IN GEORGIA

Index-2



CAPS ON DAMAGES
Complaints, affidavits, and initial considerations, § 8:10

CAUSATION
Proximate Cause, this index

CAUSES OF ACTION
Generally, § 2:1 to 2:24
Abandonment, § 2:7
Abortion, § 2:11
Anesthetics records, failure to keep, § 2:4
Battery, § 2:8
Bradley Center claims, § 2:14
Breach of contract, § 2:6
Child abuse, failure to report, § 2:16
Consent to treatment, § 2:8, 5:7
Consortium, loss of, § 2:19
Contract, breach of, § 2:6
Death and death actions, § 2:10, 2:11
Discovery, § 2:18
Distinction between professional negligence and simple negligence, § 2:4
Dram Shop Act claims, § 2:20
Elements of medical malpractice claim, § 2:2
Emotional distress, § 2:9
Essential elements of medical malpractice claim, § 2:2
Examination by physician, § 2:3
Expert witnesses, § 2:17
Fair Business Practice Act, § 2:23
Fetus, wrongful death of, § 2:11
Fiduciary duty, breach of, § 2:15
Fraud, § 2:15
Intentional infliction of emotional distress, § 2:9
Joint tort-feasors, claims against, § 2:17
Loss of consortium, § 2:19
Medical malpractice claim, essential elements of, § 2:2
Misdiagnosis, § 2:3
Mistreatment, § 2:3
Negligence, § 2:9, 2:12, 2:18
Negligence per se, § 2:5
Pregnancy, wrongfulness of, § 2:12
Private duty, breach of, § 2:15
Punitive damages, § 2:22
Records, failure to keep, § 2:4
Report of child abuse, failure to make, § 2:16
Res ipsa loquitur, § 2:24
Retention of physician, negligence in, § 2:18
Simple negligence, § 2:4
Staff privileges, negligent granting of, § 2:18

INDEX
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CAUSES OF ACTION—Cont’d
Statute of limitations, § 2:18, 6:2
Statutory violation as negligence per se, § 2:5
Sterilization, negligence in, § 2:12
Strict liability, § 2:21
Third parties, liability to, § 2:14
Three elements of medical malpractice claim, § 2:2
Withdrawal of consent, § 2:8
Wrongful birth and wrongful life, § 2:13
Wrongful death, § 2:10, 2:11
Wrongful pregnancy, § 2:12

CERTIFIED REGISTERED NURSE ANESTHETISTS
Hospital setting liability, § 13:13

CHARITABLE IMMUNITY
Defenses, § 4:10
Hospital setting liability, § 13:12

CHILD ABUSE
Causes of action, § 2:16

CIRCUMSTANTIAL EVIDENCE
Summary judgment and trial issues, § 11:5

CITATIONS OF AUTHORITIES
Summary judgment and trial issues, § 11:3

CIVIL PRACTICE ACT
Complaints, affidavits, and initial considerations, § 8:2

CLOSING ARGUMENT
Trial practice, § 14:7

COLLATERAL SOURCE RULE
Trial practice, § 14:6

COMPARATIVE NEGLIGENCE
Defenses, § 4:2

COMPLAINTS, AFFIDAVITS, AND INITIAL CONSIDERATIONS
Generally, § 8:1 to 8:10
Amendment of affidavit, § 8:6
Answer, § 8:2
Authorizations required, § 8:8
Caps on non-economic damages, § 8:10
Challenges to defective affidavits, § 8:6
Civil Practice Act, applicability of, § 8:2
Constitutional law, § 8:10
Construction of challenged affidavit, § 8:6
Curing defective affidavit, § 8:6
Damage caps, § 8:10
Default situations, § 8:2
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COMPLAINTS, AFFIDAVITS, AND INITIAL CONSIDERATIONS—Cont’d
Defective affidavits, challenges to, § 8:6
Definitions, § 8:2
Dismissal of case, § 8:9
Expert competence pleading requirements, § 8:5
Forms, § 18:2
Forum non conveniens doctrine, § 8:9
Frivolous claims, reduction of, § 8:3
Introduction, § 8:3
Lack of affidavit, § 8:7
Medical authorizations required, § 8:8
Medical negligence complaint and answer, § 8:2
Necessary affidavit elements, § 8:4
Negligence complaint and answer, § 8:2
Non-economic damage caps, § 8:10
Pleading requirements, § 8:5
Professional negligence, generally, § 8:3
Qualifications of expert, requirements of affidavit, § 8:4, 8:5
Required medical authorizations, § 8:8
Specific professionals in health care field, § 8:5
Transfer of case, § 8:9
Venue considerations, § 8:9

CONCLUSIONS OF EXPERTS
Expert witnesses, § 10:6

CONCLUSORY AFFIDAVIT
Summary judgment and trial issues, § 11:10

CONFIDENTIAL MATTERS
Privileged and Confidential Matters, this index

CONSENT OR APPROVAL
Generally, § 5:1 to 5:11
Advance directives for health care, § 5:11
Anesthesia, consent as involving significant use of, § 5:3
Causes of action, § 2:8, 5:7
Disclosure, § 5:4, 5:6, 5:8
Durable powers of attorney, § 5:11
Duty of doctor to inform, scope of, § 5:4
Exceptions to disclosure and prior consent, § 5:8
History of informed consent, § 5:2
Living will, § 5:11
Means of informing patient, § 5:6
Noncompliance with statute, effect of, § 5:7
Patient-physician relationship, generally, § 3:2, 3:4, 3:5
Presumption of written consent, § 5:5
Prior consent, exceptions to, § 5:8
Procedures covered under statute, scope of, § 5:3
Protection of valid consent, scope of, § 5:9
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CONSENT OR APPROVAL—Cont’d
Refusal of consent to treatment, § 5:10
Scope of procedures covered, § 5:3
Statutory provision, generally, § 5:2 et seq.
Treatment, consent to, generally, § 5:1 to 5:11
Withholding or withdrawing of life-sustaining procedures, § 5:11
Written consent, generally, § 5:5

CONSORTIUM, LOSS OF
Causes of action, § 2:19
Statutes of limitations and repose, § 6:11

CONSPICUOUS DISCLOSURE
Hospital setting liability, § 13:3

CONSTITUTIONAL LAW
Complaints, affidavits, and initial considerations, § 8:10
Eighth and Fourteenth Amendment Medical Claims, this index
Trial practice, § 14:2

CONSTRUCTION AND INTERPRETATION
Complaints, affidavits, and initial considerations, § 8:6

CONTINUANCE
Summary judgment and trial issues, § 11:18

CONTINUOUS TREATMENT DOCTRINE
Statutes of limitations and repose, § 6:3

CONTRACTS AND AGREEMENTS
Causes of action, § 2:6
Hospital setting liability, § 13:4

CONTRADICTORY TESTIMONY
Summary judgment and trial issues, § 11:14

CONTRIBUTORY NEGLIGENCE
Defenses, § 4:2

CONTROL
Hospital setting liability, § 13:4

CORONAVIRUS
Covid-19 Pandemic, this index

COURT ORDERS
Orders of Court, this index

COVID-19 PANDEMIC
Judicial emergency, § 6:12
Trial practice considerations, § 14:8

CREDENTIALING
Hospital setting liability, § 13:6
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CREDIBILITY ISSUES
Summary judgment and trial issues, § 11:14

CROSS-EXAMINATION
Trial practice, § 14:5

CRUEL AND UNUSUAL PUNISHMENT
Eighth and fourteenth amendment medical claims, § 15:1

CURING DEFECTS
Complaints, affidavits, and initial considerations, § 8:6
Directed verdict, § 12:4

CUSTOM AND USAGE
Eighth and fourteenth amendment medical claims, § 15:7
Trial practice, § 14:6

DAMAGE CAPS
Complaints, affidavits, and initial considerations, § 8:10

DAMAGES
EMTALA claims, § 16:7
Forms, § 18:2
Punitive Damages, this index

DAUBERT STANDARDS
Expert Witnesses, this index

DEATH AND DEATH ACTIONS
Causes of action, § 2:10, 2:11
Forms, § 18:8
Statutes of limitations and repose, § 6:3

DECEIT
Fraud and Deceit, this index

DEFAULT SITUATIONS
Complaints, affidavits, and initial considerations, § 8:2

DEFECTIVE AFFIDAVITS
Complaints, affidavits, and initial considerations, § 8:6

DEFENSES
Generally, § 4:1 to 4:18
Affirmative defenses

Standard of care, § 1:7
Statutes of limitations and repose, § 6:3

Apparent agency defense, § 4:13
Arbitration clauses, § 4:18
Assumption of risk, § 4:4
Attorney misconduct, § 4:16
Avoidance of consequences, § 4:2
Charitable immunity, § 4:10
Comparative negligence, § 4:2
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DEFENSES—Cont’d
Consequences, avoidance of, § 4:2
Contributory negligence, § 4:2
Emergency medical care, § 4:14
Evidence of causation, § 4:6
Exculpatory clauses, § 4:8
Federal Tort Claims Act, § 17:2, 17:5
Foreseeability, § 4:5
Good Samaritan defense, § 4:9
Hospitals, ostensible agency defense, § 4:13
Immunity from medical malpractice claims, § 4:10
Intervening cause, § 4:5
Joint tort-feasors, allocation of fault among, § 4:3
Ostensible agency defense, § 4:13
Parol evidence rule, § 4:7
Proof of causation, § 4:6
Proximate cause, § 4:6
Release, § 4:7
Res judicata, § 4:12, 4:17
Satisfaction, § 4:7
Sovereign Immunity, this index
Standard of care, § 1:7
Statutes of Limitations and Repose, this index
Voluntary provision of health care services, immunity for, § 4:10
Workers’ compensation as exclusive remedy, § 4:11

DEFINITIONS
Complaints, affidavits, and initial considerations, § 8:2
Discovery, § 9:10
Eighth and fourteenth amendment medical claims, § 15:5

DELIBERATE INDIFFERENCE
Eighth and fourteenth amendment medical claims, § 15:5

DENIAL OF CLAIM
Federal Tort Claims Act, § 17:3

DETERRENCE
Fraud, misrepresentation, and the statute of limitations, § 7:5

DIAGNOSIS
Standard of care, § 1:11

DIRECT EXAMINATION
Trial practice, § 14:4

DIRECTED VERDICT
Generally, § 12:1 to 12:4
Curing oversights, § 12:4
Motion for directed verdict after previous denial of summary judgment, § 12:3
Questions of law and fact, § 12:2
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DIRECTED VERDICT—Cont’d
Reopening evidence to avoid directed verdict, § 12:4
Statutory provisions under Georgia Civil Practice Act, application of, § 12:2
Summary judgment, motion for directed verdict after previous denial of, § 12:3
Time for motion, § 12:2

DISABILITIES
Statutes of limitations and repose, § 6:9

DISCHARGE
Release or Discharge, this index

DISCLOSURE
Consent to treatment, § 5:4, 5:6, 5:8
Hospital setting liability, § 13:3

DISCOVERY
Generally, § 9:1 to 9:11
Authorization requirement, § 9:2
Causes of action, § 2:18
Confidential and privileged matters, § 9:5, 9:6, 9:9, 9:11
Court order for discovery, § 9:2
Definition of peer review, § 9:10
Examinations, § 9:4
Expert witnesses, Daubert discovery requirements, § 10:21
Financial condition of defendant, § 9:7
General discovery objections, § 9:8
Home Insurance Portability and Accountability Act (HIPAA), generally, § 9:1,

9:2
Mental examinations, § 9:4
Objections, § 9:8
Patient-physician privilege, § 9:5
Peer review, § 9:9 to 9:11
Physical examinations, § 9:4
Practical discovery issues under HIPAA, § 9:2
Privileged and confidential matters, § 9:5, 9:6, 9:9, 9:11
Psychiatrist-patient privilege, § 9:6
Qualified protective order, § 9:2
Records, generally, § 9:3
Signed authorization, § 9:2
Subpoenas, § 9:2
Waiver of peer review privilege, § 9:11

DISCRETIONARY FUNCTION OF EMPLOYEE
Federal Tort Claims Act, § 17:2

DISMISSAL OF CASE
Complaints, affidavits, and initial considerations, § 8:9

DRAM SHOP ACT
Causes of action, § 2:20

INDEX
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DUE PROCESS
Eighth and fourteenth amendment medical claims, § 15:1

DURABLE POWERS OF ATTORNEY
Consent to treatment, § 5:11

EIGHTH AND FOURTEENTH AMENDMENT MEDICAL CLAIMS
Generally, § 15:1 to 15:10
Bivens actions, generally, § 15:2
Burden of proof, § 15:4
Cruel and unusual punishment, generally, § 15:1
Custom liability, § 15:7
Definitions, § 15:5
Deliberate indifference defined, § 15:5
Due process, generally, § 15:1
Eleventh Circuit Court of Appeals cases on deliberate indifference, § 15:5
Government’s duty to provide medical care for prisoners, § 15:3
Immunity defense, § 15:8
Policy liability, § 15:7
Prison Litigation Reform Act (PLRA), generally, § 15:10
Prisoners, medical claims by, generally, § 15:1 et seq.
Procedures for bringing claim, § 15:2
Punitive damages, § 15:9
Qualified immunity defense, § 15:8
Serious medical needs, § 15:4
Supervisory liability, § 15:6
Supreme Court cases on deliberate indifference, § 15:5

EMERGENCY MEDICAL CARE
Defenses, § 4:14

EMERGENCY MEDICAL TREATMENT AND ACTIVE LABOR ACT
EMTALA Claims, this index

EMERGING LAW INVOLVING JURY SELECTION
Trial practice, § 14:2

EMOTIONAL DISTRESS
Causes of action, § 2:9

EMPLOYMENT
Patient-physician relationship, § 3:3

EMTALA CLAIMS
Generally, § 16:1 to 16:7
Appropriate medical screening, § 16:2
Damages, § 16:7
Emergency medical condition, § 16:3
Emergency Medical Treatment and Active Labor Act, generally, § 16:1 et seq.
Limitation of time for, § 16:7
Medical screening, § 16:2
Procedure for appropriate transfer of unstable patient, § 16:6
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EMTALA CLAIMS—Cont’d
Punitive damages, § 16:7
Remedies, § 16:7
Screening, § 16:2
Stabilizing treatment, § 16:4
Statute of limitations, § 16:7
Transfer of unstable patient, § 16:5

ESTOPPEL
Waiver and Estoppel, this index

EVIDENCE
Defenses, § 4:6
Fraud, misrepresentation, and the statute of limitations, § 7:3
Preponderance of Evidence, this index
Presumptions and Burden of Proof, this index
Summary judgment and trial issues, § 11:5
Trial Practice, this index

EX PARTE COMMUNICATIONS
Trial practice, § 14:6

EXAMINATIONS
Causes of action, § 2:3
Discovery, § 9:4

EXCEPTIONS
Consent to treatment, § 5:8
Federal Tort Claims Act, § 17:2
Statutes of limitations and repose, § 6:9
Summary judgment and trial issues, § 11:6

EXCULPATORY CLAUSES
Defenses, § 4:8

EXPERIENCE
Expert witnesses, § 10:10

EXPERT WITNESSES
Generally, § 10:1 to 10:21
Abuse of discretion standard on appellate review, § 10:15
Affidavit requirement, § 10:19
Appellate review

Abuse of discretion standard on, § 10:15
Appellate court analysis of expert witness requirements, § 10:20

Burden of proof, § 10:13
Causes of action, § 2:17
Complaints, affidavits, and initial considerations, § 8:5
Conclusions of experts, § 10:6
Daubert standards, generally, § 10:1 et seq.
Discovery requirements, § 10:21
Experience, expert testimony based on, § 10:10

INDEX
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EXPERT WITNESSES—Cont’d
Federal Rule of Evidence 702, § 10:2
‘‘Fit’’ element, § 10:7
Gatekeeping role of trial court, § 10:3
Hearings, § 10:14, 10:18
Hearsay, opinions based on, § 10:12
‘‘Helpfulness’’ element, § 10:8
Medical malpractice case, Daubert analysis in, § 10:16
Methodology of experts, § 10:6
‘‘Prejudice or confusion’’ element, § 10:9
Qualifications of experts, § 10:17, 10:18
Reliability requirements, generally, § 10:2, 10:4, 10:5
Science, expert testimony regarding, § 10:10, 10:11
Standard of care, § 1:5, 1:8
Summary judgment and trial issues, § 11:6
Supreme Court’s analysis of Daubert, § 10:4
Trial court, gatekeeping role of, § 10:3
Trial practice, generally, § 14:3 to 14:5

FAIR BUSINESS PRACTICE ACT
Causes of action, § 2:23

FEDERAL COURT
Forms, § 18:11
Summary judgment and trial issues, § 11:1

FEDERAL RULE OF EVIDENCE 702
Expert witnesses, § 10:2

FEDERAL TORT CLAIMS ACT
Generally, § 17:1 to 17:5
Accrual of claim, § 17:4
Administrative requirements, § 17:3
Armed forces personnel, § 17:5
Defenses, § 17:2, 17:5
Denial of claim, § 17:3
Discretionary function of employee, § 17:2
Exceptions to actions allowable, § 17:2
Feres defense, § 17:5
Forms, § 18:13
General principles of Federal Tort Claims Act, § 17:2
Gonzalez Act, § 17:2
Governmental immunity, generally, § 17:1
Jury trial, right to, § 17:2
Military personnel, § 17:5
Notice of claim, § 17:3, 17:4
Statute of limitations, § 17:4
Waiver of governmental immunity, generally, § 17:1
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FERES DEFENSE
Federal Tort Claims Act, § 17:5

FETUS, WRONGFUL DEATH OF
Causes of action, § 2:11

FIDUCIARY DUTY
Causes of action, § 2:15

FILING REQUIREMENTS
Summary judgment and trial issues, § 11:18

FINANCIAL CONDITION
Discovery, § 9:7

‘‘FIT’’ ELEMENT
Expert witnesses, § 10:7

FIVE YEAR STATUTE OF REPOSE
Statutes of limitations and repose, § 6:4

FOREIGN OBJECTS
Statutes of limitations and repose, § 6:5 to 6:7

FORESEEABILITY
Defenses, § 4:5

FORMS
Generally, § 18:1 to 18:13
Administrative claim form under Federal Tort Claims Act, § 18:13
Complaint for damages, § 18:2
Damages, complaint for, § 18:2
Death case, defendant’s interrogatories to plaintiff in, § 18:8
Federal court, defendant’s request for production to plaintiff in, § 18:11
Federal Tort Claims Act administrative claim form, § 18:13
HIPAA notice letter, plaintiff counsel’s response letter to, § 18:3
HIPAA release form, § 18:12
Interrogatories

Defendant’s interrogatories to plaintiff, § 18:6 to 18:8
Plaintiff’s interrogatories to defendant, § 18:4

Production of documents
Defendant’s request for production to plaintiff, § 18:9 to 18:11
Plaintiff’s first request for, § 18:5

Release form under HIPAA, § 18:12

FORUM NON CONVENIENS DOCTRINE
Complaints, affidavits, and initial considerations, § 8:9

FOURTEENTH AMENDMENT
Eighth and Fourteenth Amendment Medical Claims, this index

FRAUD, MISREPRESENTATION, AND THE STATUTE OF LIMITATIONS
Generally, § 7:1 to 7:7
Burden of proof of plaintiff, § 7:6

INDEX
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FRAUD, MISREPRESENTATION, AND THE STATUTE OF LIMITATIONS
—Cont’d

Concealing tortious injury, § 6:4
Deterrence requirement, § 7:5
Evidence of actual fraud, § 7:3
Knowledge of misrepresentation, § 7:4
Proof of actual fraud, § 7:3
Questions of law and fact, § 7:2
Repose, fraud and statute of, § 7:7
Tolling of statute, generally, § 7:1 et seq.

FRAUD AND DECEIT
Causes of action, § 2:15
Statute of limitations and fraud. Fraud, Misrepresentation, and the Statute of

Limitations, this index

FRIVOLOUS CLAIMS
Complaints, affidavits, and initial considerations, § 8:3

GATEKEEPING ROLE OF TRIAL COURT
Expert witnesses, § 10:3

GONZALEZ ACT
Federal Tort Claims Act, § 17:2

GOOD SAMARITAN DEFENSE
Defenses, § 4:9

GOVERNMENTAL IMMUNITY
Sovereign Immunity, this index

GUARANTORS
Standard of care, § 1:9

HABIT AND CUSTOM
Custom and Usage, this index

HEARINGS
Expert witnesses, § 10:14, 10:18

HEARSAY
Expert witnesses, § 10:12

‘‘HELPFULNESS’’ ELEMENT
Expert witnesses, § 10:8

HINDSIGHT
Standard of care, § 1:12

HIPAA NOTICE LETTER
Plaintiff counsel’s response letter to, § 18:3

HIPAA RELEASE FORM
Forms, § 18:12
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HIRING
Hospital setting liability, § 13:8

HOME INSURANCE PORTABILITY AND ACCOUNTABILITY ACT
(HIPAA)

Discovery, this index
Notice letter, plaintiff counsel’s response letter to, § 18:3
Release form under HIPAA, § 18:12

HOSPITAL SETTING LIABILITY
Generally, § 13:1 to 13:15
Actual agency, § 13:4
Agents and agency, generally, § 13:3, 13:4
Apparent agency, § 13:3
Assistants, negligence per se, § 13:13
Borrowed servant rule, § 13:9
Certified registered nurse anesthetists, negligence per se, § 13:13
Charitable immunity, § 13:12
Conspicuous disclosure of non-employee status of physician, § 13:3
Contract as determining independent contractor status, § 13:4
Control as factor determining independent contractor status, § 13:4
Credentialing, negligence in, § 13:6
Defenses, § 4:13
Direction or control as factor determining independent contractor status, § 13:4
Disclosure of non-employee status of physician, § 13:3
Governmental immunity, § 13:14
Hiring, negligee in, § 13:8
Immunity, § 13:12, 13:14
Joint venture, § 13:5
Locality rule standard of care, applicability of, § 13:2
Medical judgment versus simple negligence, § 13:11
National standard of care, § 13:2
Negligence per se, § 13:13
Negligent credentialing, § 13:6
Negligent staffing, § 13:7
Ostensible agency, § 13:3
Payment method as factor determining independent contractor status, § 13:4
Personnel of hospital, liability of, § 13:9
Physicians’ assistants, negligence per se, § 13:13
Privilege of psychotherapeutic medical record, § 13:15
Protection of patients, duty of, § 13:10
Psychotherapeutic medical record privilege, § 13:15
Retention, negligee in, § 13:8
Skill level of employee as factor determining independent contractor status,

§ 13:4
Staffing, negligent, § 13:7
Time considerations as factor determining independent contractor status, § 13:4

INDEX
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HYPOTHETICAL QUESTIONS
Trial practice, § 14:4

IMMUNITY
Defenses, § 4:10
Eighth and fourteenth amendment medical claims, § 15:8
Hospital setting liability, § 13:12, 13:14
Official immunity, § 4:15
Sovereign Immunity, this index

IMPROPER DIAGNOSIS
Standard of care, § 1:11

INCOMPETENT AND INSANE PERSONS
Statutes of limitations and repose, § 6:9

INFORMED CONSENT
Consent and Approval, this index

INJURY
Statutes of limitations and repose, § 6:3

INSTRUCTIONS TO JURY
Standard of care, § 1:2, 1:6

INSURERS
Standard of care, § 1:9

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
Causes of action, § 2:9

INTERROGATORIES
Forms, this index

INTERVENING CAUSE
Defenses, § 4:5

JOINT TORT-FEASORS
Causes of action, § 2:17
Defenses, § 4:3

JOINT VENTURE
Hospital setting liability, § 13:5

JURY AND JURY TRIAL
Directed Verdict, this index
Federal Tort Claims Act, § 17:2
Instructions to jury, standard of care, § 1:2
Summary judgment and trial issues, § 11:2
Trial practice, § 14:2

KNOWLEDGE
Notice or Knowledge, this index
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LIMITATIONS AND RESTRICTIONS
Statutes of limitations and repose, § 6:5

LIMITATIONS OF TIME
Statures of Limitations and Repose, this index

LIMITED PATIENT-PHYSICIAN CONTACT
Patient-physician relationship, § 3:3

LIVING WILLS
Consent to treatment, § 5:11

LOCAL VERSUS NATIONAL STANDARD OF CARE
Standard of care, § 1:4

LOCALITY RULE STANDARD OF CARE
Hospital setting liability, § 13:2

LOSS OF CONSORTIUM
Consortium, Loss of, this index

MAGIC WORDS
Summary judgment and trial issues, § 11:11

MALPRACTICE
Causes of action, § 2:2

MATERIAL QUESTION OF FACT
Summary judgment and trial issues, § 11:12

MEDICAL AUTHORIZATION
Authorization, this index

MEDICAL MALPRACTICE
Causes of action, § 2:2

MEDICAL NEGLIGENCE
Complaints, affidavits, and initial considerations, § 8:2

MEDICAL SCREENING
EMTALA claims, § 16:2

MENTAL EXAMINATIONS
Discovery, § 9:4

METHODOLOGY OF EXPERTS
Expert witnesses, § 10:6

MILITARY PERSONNEL
Federal Tort Claims Act, § 17:5

MISDIAGNOSIS
Causes of action, § 2:3

MISREPRESENTATION
Fraud and Deceit, this index

INDEX

Index-17



MISTAKE
Standard of care, § 1:11
Trial practice, § 14:6

MISTREATMENT
Causes of action, § 2:3

MOTIONS
Directed verdict, § 12:3

MULTIPLE DEFENDANTS
Statutes of limitations and repose, § 6:3

MUTUAL CONSENT
Patient-physician relationship, § 3:5

NATIONAL STANDARD OF CARE
Hospital setting liability, § 13:2

NATIONAL VERSUS LOCAL STANDARD OF CARE
Standard of care, § 1:4

NEGLIGENCE
Causes of action, § 2:9, 2:12, 2:18
Complaints, affidavits, and initial considerations, § 8:2
Hospital setting liability, negligent credentialing, § 13:6
Hospital setting liability, negligent staffing, § 13:7
Standard of care, § 1:2

NEGLIGENCE PER SE
Causes of action, § 2:5
Hospital setting liability, § 13:13

NON-ECONOMIC DAMAGE CAPS
Complaints, affidavits, and initial considerations, § 8:10

NOTARY PUBLIC
Summary judgment and trial issues, § 11:15

NOTICE OR KNOWLEDGE
Federal Tort Claims Act, § 17:3, 17:4
Fraud, misrepresentation, and the statute of limitations, § 7:4
HIPAA notice letter, plaintiff counsel’s response letter to, § 18:3
Patient-physician relationship, § 3:5

OBJECTIONS
Discovery, § 9:8

OFFICIAL IMMUNITY
Generally, § 4:15

OPENING STATEMENTS
Trial practice, § 14:7
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ORDER OF CALLING EXPERT WITNESSES
Trial practice, § 14:4

ORDERS OF COURT
Discovery, § 9:2
Summary judgment and trial issues, § 11:2

ORDINARY NEGLIGENCE CASES
Summary judgment and trial issues, § 11:19

OSTENSIBLE AGENCY
Defenses, § 4:13
Hospital setting liability, § 13:3

PAROL EVIDENCE RULE
Defenses, § 4:7

PARTIAL SUMMARY JUDGMENT
Summary judgment and trial issues, § 11:2

PATIENT-PHYSICIAN RELATIONSHIP
Generally, § 3:1 to 3:5
Consent or approval, § 3:2, 3:4, 3:5
Discovery, § 9:5
Duty of care, § 3:2
Employment of physician by third party, § 3:3
Limited patient-physician contact, § 3:3
Mutual consent, termination by, § 3:5
Notice of withdrawal from treatment, § 3:5
Patient, termination of consent by, § 3:4
Physician, termination of consent by, § 3:5
Standard of care, § 3:2
Termination of consent, § 3:4, 3:5
Third parties

Duties to, § 3:1
Employment of physician by, § 3:3

Withdrawal from treatment, § 3:5

PAYMENT METHOD
Hospital setting liability, § 13:4

PEER REVIEW
Discovery, § 9:9 to 9:11

PERSONNEL OF HOSPITAL
Hospital setting liability, § 13:9

PERSUASION, BURDEN OF
Standard of care, § 1:7

PHYSICAL EXAMINATIONS
Discovery, § 9:4
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PLEADING
Complaints, affidavits, and initial considerations, § 8:5
Statutes of limitations and repose, § 6:3

POLICY LIABILITY
Eighth and fourteenth amendment medical claims, § 15:7

PREGNANCY
Causes of action, § 2:12

‘‘PREJUDICE OR CONFUSION’’ ELEMENT
Expert witnesses, § 10:9

PREPONDERANCE OF EVIDENCE
Standard of care, § 1:7
Trial practice, § 14:4

PRESUMPTIONS AND BURDEN OF PROOF
Consent to treatment, § 5:5
Eighth and fourteenth amendment medical claims, § 15:4
Expert witnesses, § 10:13
Fraud, misrepresentation, and the statute of limitations, § 7:6
Reasonable medical care, presumption of, § 14:6
Standard of care, § 1:5 to 1:7

PRIOR CONSENT
Consent to treatment, § 5:8

PRISON LITIGATION REFORM ACT (PLRA)
Eighth and fourteenth amendment medical claims, § 15:10

PRISONERS
Eighth and Fourteenth Amendment Medical Claims, this index

PRIVILEGED AND CONFIDENTIAL MATTERS
Discovery, § 9:5, 9:6, 9:9, 9:11
Hospital setting liability, § 13:15

PRODUCTION OF DOCUMENTS
Forms, this index

PROFESSIONAL LIABILITY
Complaints, affidavits, and initial considerations, § 8:3
Summary judgment and trial issues, § 11:6, 11:21

PRONOUNCED RESULTS CASES
Summary judgment and trial issues, § 11:20

PROOF
Evidence, this index

PROTECTION OF PATIENTS
Hospital setting liability, § 13:10
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PROXIMATE CAUSE
Defenses, § 4:6
Summary judgment and trial issues, § 11:11, 11:13

PSYCHIATRIST-PATIENT PRIVILEGE
Discovery, § 9:6

PSYCHOTHERAPEUTIC MEDICAL RECORD PRIVILEGE
Hospital setting liability, § 13:15

PUNITIVE DAMAGES
Causes of action, § 2:22
Eighth and fourteenth amendment medical claims, § 15:9
EMTALA claims, § 16:7

QUALIFICATIONS
Complaints, affidavits, and initial considerations, § 8:4, 8:5
Expert witnesses, § 10:17, 10:18
Summary judgment and trial issues, § 11:17

QUALIFIED IMMUNITY DEFENSE
Eighth and fourteenth amendment medical claims, § 15:8

QUALIFIED PROTECTIVE ORDER
Discovery, § 9:2

QUALIFYING EXPERTS
Trial practice, § 14:3

QUESTIONS OF LAW AND FACT
Directed verdict, § 12:2
Fraud, misrepresentation, and the statute of limitations, § 7:2
Summary judgment and trial issues, § 11:19

REBUTTABLE PRESUMPTION
Standard of care, § 1:6

RECORDS AND RECORDING
Causes of action, § 2:4
Discovery, § 9:3

REFUSAL
Consent to treatment, § 5:10

REGRET, EXPRESSIONS OF
Trial practice, § 14:6

RELEASE OR DISCHARGE
Defenses, § 4:7
Forms, § 18:12

RELEVANCE OR IRRELEVANCE
Trial practice, § 14:6
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RELIABILITY REQUIREMENTS
Expert witnesses, § 10:2, 10:4, 10:5

REMEDIES
Actions and Remedies, this index

REOPENING EVIDENCE
Directed verdict, § 12:4

REPORTS
Causes of action, § 2:16
Trial practice, § 14:6

REPOSE
Fraud, misrepresentation, and the statute of limitations, § 7:7
Statures of Limitations and Repose, this index

RES IPSA LOQUITUR
Generally, § 2:24
Standard of care, § 1:13

RES JUDICATA
Defenses, § 4:12, 4:17

RETENTION OF PHYSICIAN
Causes of action, § 2:18
Hospital setting liability, § 13:8

SARS-COV-2
Covid-19 Pandemic, this index

SATISFACTION
Defenses, § 4:7

SCIENCE
Expert witnesses, § 10:10, 10:11

SCREENING
EMTALA claims, § 16:2

SELECTION OF JURY
Trial practice, § 14:2

SERIOUS MEDICAL NEEDS
Eighth and fourteenth amendment medical claims, § 15:4

SERVICE OF PROCESS AND PAPERS
Summary judgment and trial issues, § 11:2

SETTLEMENT
Trial practice, § 14:6

SIGNED AUTHORIZATION
Discovery, § 9:2
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SIMPLE NEGLIGENCE
Causes of action, § 2:4
Summary judgment and trial issues, § 11:21

SKILL LEVEL OF EMPLOYEE
Hospital setting liability, § 13:4

SOVEREIGN IMMUNITY
Generally, § 4:15
Federal Tort Claims Act, § 17:1
Hospital setting liability, § 13:14

STABILIZING TREATMENT
EMTALA claims, § 16:4

STAFF PRIVILEGES
Causes of action, § 2:18

STANDARD OF CARE
Generally, § 1:1 to 1:13
Affirmative defense, burden of proving, § 1:7
Burden of proof, § 1:7
Defense, burden of proving, § 1:7
Defenses, § 1:7
Diagnosis, impropriety of, § 1:11
Doctor who is not insurer or guarantor, § 1:9
Effect of presumptions, § 1:6
Elements of negligence, § 1:2
Expert witnesses, § 1:5, 1:8
Four elements of negligence, § 1:2
General elements of negligence, § 1:2
Guarantor, physician as, § 1:9
Hindsight, § 1:12
Improper diagnosis, § 1:11
Instructions to jury, § 1:2, 1:6
Insurer, physician as, § 1:9
Local versus national standard of care, § 1:4
Mistakes of judgment, § 1:11
National versus local standard of care, § 1:4
Negligence, elements of, generally, § 1:2
Patient-physician relationship, § 3:2
Persuasion, burden of, § 1:7
Physician who is not insurer or guarantor, § 1:9
Preponderance of evidence standard, § 1:7
Presumption of due care, § 1:5, 1:6
Production, burden of, § 1:7
Rebuttable presumption, § 1:6
Res ipsa loquitur, § 1:13
Sequence of elements of negligence, § 1:2
Standard of care, generally, § 1:3
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STANDARD OF CARE—Cont’d
Statutory standard of care, § 1:3
Summary judgment and trial issues, § 11:16
Unfavorable results, § 1:10

STATUTES OF LIMITATIONS AND REPOSE
Generally, § 6:1 to 6:11
Actions covered by statute, § 6:2
Affirmative defense, statute of limitations as, § 6:3
Breach of warranty, § 6:8
Causes of action, § 2:18
Consortium claims, § 6:11
Continuous treatment doctrine, § 6:3
Covid-19 Pandemic judicial emergency, § 6:12
Death or injury, commencement of statute from date of, § 6:3
Disabilities, § 6:9
EMTALA claims, § 16:7
Estoppel to raise defense, § 6:4
Exceptions, § 6:9
Failure to inform of foreign object, § 6:7
Federal Tort Claims Act, § 17:4
Five year statute of repose, § 6:4
Foreign objects, generally, § 6:5 to 6:7
Fraud, Misrepresentation, and the Statute of Limitations, this index
General two year statute for medical malpractice, § 6:3
Incompetent and insane persons as subject to statute of limitations, § 6:9
Injury, commencement of statute from date of, § 6:3
Limitations and restrictions, § 6:5
Misrepresentation. Fraud, Misrepresentation, and the Statute of Limitations, this

index
Multiple defendants, effect of, § 6:3
Pleading statute of limitations, § 6:3
Time or date of commencement of statute, § 6:3
Tolling of statute, § 6:1, 6:7, 6:10
Two year statute for medical malpractice, § 6:3
Warranty, breach of, § 6:8
What is a foreign object, § 6:6

STATUTORY PROVISIONS
Causes of action, § 2:5
Consent to treatment, § 5:2 et seq.
Directed verdict, § 12:2
Standard of care, § 1:3
Summary judgment and trial issues, § 11:2
Trial practice, § 14:2

STERILIZATION
Causes of action, § 2:12
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STRICT LIABILITY
Causes of action, § 2:21

SUBPOENAS
Discovery, § 9:2

SUMMARY JUDGMENT AND TRIAL ISSUES
Generally, § 11:1 to 11:21
Affidavits, § 11:2, 11:3, 11:15, 11:18
Amendment of affidavit, § 11:18
Appellate review of order granting summary judgment, § 11:2
Causation, proof of, § 11:11, 11:13
Circumstantial versus direct evidence, § 11:5
Citations of authorities, requirement of, § 11:3
Conclusory affidavit, sufficiency of, § 11:10
Continuance to amend affidavit, § 11:18
Contradictory testimony, § 11:14
Credibility issues, § 11:14
Defendant, summary judgment for, § 11:7
Directed verdict, § 12:3
Exception to general rule of expert testimony, § 11:6
Expert testimony, generally, § 11:6
Fact issues, § 11:14
Federal court cases, generally, § 11:1
Filing plaintiff’s expert affidavit, time for, § 11:18
Inadmissible opinions and conclusions, § 11:8
Jury trial, right to, § 11:2
Magic words not required, § 11:11
Material question of fact, § 11:12
Notary public, necessity for presence of, § 11:15
Order granting summary judgment, § 11:2
Ordinary negligence cases, § 11:19
Other experts, opinions of, § 11:10
Partial summary judgment, § 11:2
Principles for granting summary judgment, § 11:4
Professional liability, § 11:6, 11:21
Pronounced results cases, § 11:20
Proximate causation, proof of, § 11:11, 11:13
Qualifications of experts, § 11:17
Questions of law and fact, § 11:19
Service of motion for summary judgment, time for, § 11:2
Simple negligence and professional liability combined, § 11:21
Standard of care, application of, § 11:16
Sufficiency of opinion of plaintiff’s expert, § 11:10
Technical requirements for expert’s affidavit, § 11:15
Telephone conversation, oath administered during, § 11:15
Time or date

Filing plaintiff’s expert affidavit, time for, § 11:18

INDEX

Index-25



SUMMARY JUDGMENT AND TRIAL ISSUES—Cont’d
Time or date—Cont’d

Service of motion for summary judgment, time for, § 11:2
Treatment of patient, insufficiency of mere difference in, § 11:9
Uniform Superior Court Rules, § 11:3

SUPERVISORY LIABILITY
Eighth and fourteenth amendment medical claims, § 15:6

SUPREME COURT
Eighth and fourteenth amendment medical claims, § 15:5
Expert witnesses, § 10:4

SYMPATHY, EXPRESSIONS OF
Trial practice, § 14:6

TECHNICAL REQUIREMENTS
Summary judgment and trial issues, § 11:15

TELEPHONE CONVERSATION
Summary judgment and trial issues, § 11:15

TERMINATION
Patient-physician relationship, § 3:4, 3:5

THIRD PARTIES
Causes of action, § 2:14
Patient-Physician Relationship, this index

TIME OR DATE
Directed verdict, § 12:2
Hospital setting liability, § 13:4
Statutes of limitations and repose, § 6:3
Summary Judgment and Trial Issues, this index

TOLLING OF STATUTE
Fraud, Misrepresentation, and the Statute of Limitations, this index
Statutes of limitations and repose, § 6:1, 6:7, 6:10

TRANSCRIPT, NECESSITY FOR
Trial practice, § 14:7

TRANSFER OF CASE
Complaints, affidavits, and initial considerations, § 8:9

TRANSFER OF UNSTABLE PATIENT
EMTALA claims, § 16:5

TRIAL PRACTICE
2025 tort reform measures, § 14:9
Generally, § 14:1 to 14:7
Apology, expressions of, § 14:6
Benevolence, expressions of, § 14:6
Closing argument, § 14:7
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TRIAL PRACTICE—Cont’d
Collateral source rule, § 14:6
Constitutional law, § 14:2
Covid-19 considerations, § 14:8
Cross-examination of experts, § 14:5
Custom versus speculation, § 14:6
Direct examination of experts, § 14:4
Emerging law involving jury selection, § 14:2
Error, expressions of, § 14:6
Evidentiary considerations, generally, § 14:1 et seq.
Ex parte communications with treating physician and witnesses, § 14:6
Expert witnesses, § 10:3, 14:3 to 14:5
Habit and custom versus speculation, § 14:6
Hypothetical questions, generally, § 14:4
Jury and Jury Trial, this index
Miscellaneous evidentiary considerations, § 14:6
Mistake, expressions of, § 14:6
Opening statements, § 14:7
Order of calling expert witnesses, § 14:4
Other patients, evidence of treatment of, § 14:6
Preponderance of evidence standard, § 14:4
Presumption of reasonable medical care, § 14:6
Qualifying experts, § 14:3
Regret, expressions of, § 14:6
Relevance or irrelevance of reason for treatment, § 14:6
Reports not admitted in evidence, § 14:6
Selection of jury, § 14:2
Settlement with codefendant, evidence of, § 14:6
Statutory provisions involving juries, § 14:2
Summary Judgment and Trial Issues, this index
Sympathy, expressions of, § 14:6
Transcript, necessity for, § 14:7
Uniform Rules involving jury selection, § 14:2

TWO YEAR STATUTE FOR MEDICAL MALPRACTICE
Statutes of limitations and repose, § 6:3

UNIFORM RULES
Summary judgment and trial issues, § 11:3
Trial practice, § 14:2

USAGE
Custom and Usage, this index

VENUE
Complaints, affidavits, and initial considerations, § 8:9

VERDICT
Directed Verdict, this index
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VOLUNTARY PROVISION OF HEALTH CARE SERVICES
Defenses, § 4:10

WAIVER AND ESTOPPEL
Discovery, § 9:11
Federal Tort Claims Act, § 17:1
Statutes of limitations and repose, § 6:4

WARRANTY
Statutes of limitations and repose, § 6:8

WITHDRAWAL
Causes of action, § 2:8
Consent to treatment, § 5:11
Patient-physician relationship, § 3:5

WITHHOLDING OF LIFE-SUSTAINING PROCEDURES
Consent to treatment, § 5:11

WITNESSES
Expert Witnesses, this index

WORKERS’ COMPENSATION
Defenses, § 4:11

WRITTEN CONSENT
Consent or Approval, this index

WRONGFUL BIRTH AND WRONGFUL LIFE
Causes of action, § 2:13

WRONGFUL DEATH
Death and Death Actions, this index

WRONGFUL PREGNANCY
Causes of action, § 2:12
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