Table of Contents

CHAPTER 1. INTRODUCTION

§1:1 In general
§ 1:2 Overview
§1:3 Historical perspectives—Early developments

§14 —Constitutional litigation

§1:5 —Contemporary controversies

§1:6 Statutory limitations of directors’ liability

§ 1.7 —Variations among statutes that permit exculpatory
provisions

§1:8 —Developments under the Delaware statute

§1:9 —Direct statutory limits on directors’ liability

§ 1:10 —Non-statutory exculpation

§ 1:11 —Directors’ duties in federally insured depository
institutions

CHAPTER 2. PRELIMINARY

CONSIDERATIONS

§2:1 Overview
§ 2:2 Individual distinguished from corporate claims—
General considerations

§2:3 —Criteria for distinction

§ 2:4 —Individual claims

§2:5 —~Close corporations

§ 2:6 —Voting rights and transactions in control
§2:7 —Impact of other remedies

§2:8  —Related questions—In FDIC litigation
§2:9 — —Actions by directors and officers

§ 2:10 Double and triple derivative actions

§ 2:11 Derivative actions in special contexts—Limited
partnerships and limited liability companies

§ 2:12 —Not-for-profit corporations

§ 2:13  Choice of law considerations—Internal affairs and
statutory outreach

§ 2:14 —Possible conflicts

§ 2:15 —Constitutional considerations
CHAPTER 3. SECURITY FOR EXPENSE
STATUTES

§ 3:1 Introduction
§ 3:2 State security for expense statutes



SHAREHOLDER DERIVATIVE ACTIONS

§ 3:3  Security for costs statutes and rules

§ 3:4 Federal security statutes

§ 3:5 State statutes in federal court—Diversity cases
§ 3:6 —Pendent jurisdiction

§ 3:7 Intervention—State law

§ 3:8 —Federal law

§3:9 Aggregation

CHAPTER 4. PROCEDURAL
CONSIDERATIONS

§4:1 Overview
§4:2  Rules of civil procedure and statutory provisions
governing derivative suits

§4:3 —Plaintiff's ownership of shares

§4:4 —Adequacy of plaintiff as representative
§4:5 Federal subject matter jurisdiction

§ 4:6 —Federal question jurisdiction

§4:7  —Diversity jurisdiction

§4:8 —Pendent and supplemental jurisdiction
§ 4:9 Removal from state to federal court
§4:10 Venue

§ 4:11  Doctrine of forum non conveniens

§ 4:12 Intervention

§ 4:13 Consolidation

§ 4:14 Personal jurisdiction

§ 4:15 Discovery

§4:16 Stays

§ 4:17 Summary judgment

§ 4:18 Jury trial

§4:19 Res judicata and collateral estoppel
§ 4:20 Sanctions

CHAPTER 5. DEMAND REQUIREMENTS
AND SPECIAL LITIGATION COMMITTEES

§ 5:1 Overview

I. DEMAND REQUIREMENTS

§ 5:2 Demand on shareholders

§5:3 —Federal Rule 23.1 and state counterparts
§5:4 —Cases imposing strong demand requirement
§5:5 —Adequacy of disclosure to stockholders

§5:6  —Futility of demand

§ 5:7 Demand on directors



TaBLE oF CONTENTS

§5:8 —Source of demand requirements in federal court
§5:9 —Rationales for demand

§5:10 —Impact of making demand

§ 5:11 —Directors’ wrongful refusal of demand

§ 5:12 —Excuse of demand

§ 5:13 —Criteria for excuse

II. LITIGATION COMMITTEES AND TERMINATION

§ 5:14 Judicial responses

§ 5:15 —Auerbach v. Bennett

§ 5:16 — —Alternatives to Auerbach

§ 5:17 —Statutory provisions

§ 5:18 Summary of judicial and statutory responses

§ 5:19 Relationship to demand requirements

§ 5:20 —Demand-driven distinctions

§ 5:21  Current controversies linking demand and termination
§ 5:22 Additional considerations

§ 5:23 —Committee’s independence

§ 5:24 —Problems in attorney-client relationships created by
use of litigation committees

§ 5:25 —Disclosure of committee report

§ 5:26 —Plaintiff’s discovery rights
§ 5:27  Alternative tactics—Cash-out mergers
§ 5:28 —Bankruptcy

CHAPTER 6. RELATIONSHIPS WITH
COUNSEL AND EXPENSES OF LITIGATION

§6:1 Overview
§ 6:2 Relationships with counsel—General considerations

§6:3 —Illustrations of possible conflicts of interest

§6:4 —Attorney’s prior representation of adverse litigants
§6:5 —Restrictions on solicitation of clients and advertising
§ 6:6 — —In general

§6:7 — —In-person solicitation

§ 6:8 — —Advertising

§6:9 — —State regulation of attorney advertising

§ 6:10 — —Direct mail advertising

§6:11 — —Application to derivative litigation

§ 6:12  Plaintiff’s attorney’s fees

§ 6:13 —Basic principles

§ 6:14 —Jurisdiction over claim for attorney’s fees

§ 6:15 —Tangible benefit test

§6:16 —Award as incentive to private enforcement of legal
rights

xvii



§6:17
§6:18
§6:19
§ 6:20
§ 6:21
§ 6:22
§ 6:23
§ 6:24
§ 6:25
§ 6:26

§ 6:27
§ 6:28

§ 6:29

§ 6:30
§ 6:31

§ 6:32
§ 6:33

§ 6:34
§ 6:35

§ 6:36

§ 6:37
§ 6:38
§ 6:39
§ 6:40

§ 6:41
§ 6:42
§ 6:43

§ 6:44
§ 6:45
§ 6:46
§ 6:47
§ 6:48

§ 6:49

XVviii

SHAREHOLDER DERIVATIVE ACTIONS

—Size of fee award

—Alternatives to lodestar

—Service as lead counsel

—Referral fees

Defendants’ counsel

Ethical considerations in shareholder litigation

—Nature of “the law” of legal ethics

—~Central challenge of client identification

—Conflict issues in other types of class actions

—Structuring lawyer-client relationship—Dual
representation of plaintiffs

— —Dual service as plaintiff and attorney

— —Relationships between class representative or
named shareholder plaintiff and counsel

— —Innovations in selection of class counsel and
plaintiff’s counsel in derivative suits—Settlement
context

— — —Innovations

— —Dual representation of corporation and individual
defendants in derivative litigation

— —Confidentiality of communications

—Settlement practices—Linkages between plaintiff’'s
attorney’s fees and settlement terms

— —Impact of settlement on related cases

Indemnification statutes—Background and common
concerns

—Current Delaware statute and like-patterned
statutes

—Model act statutes

—“Old Delaware” model

—Other state statutes

Indemnification and contribution: Federal law and
policy

—Indemnification under Investment Company Act

—Indemnification under Foreign Corrupt Practices Act

—Policy as to indemnification under Securities Act and
Securities Exchange Act

—Contribution

Directors’ and officers’ liability insurance
—Principal provisions

—Extent of coverage

—Consequences of misstatements or omissions on
insurance application

—Evolution of D&O coverage



TaBLE oF CONTENTS

CHAPTER 7. DISMISSAL, SETTLEMENT

AND REMEDIES

§7:1 Introduction

§ 7:2 Settlements and dismissals—Standards for judicial
approval

§ 7:3 —Res judicata issues and release of claims

§ 7.4 Corporate settlements with individual defendants

§ 7.5 —Conflicts among plaintiffs and their attorneys—

Controls on fees
§ 7:6 Remedies

Table of Cases

Xix



