Table of Contents

Volume 8
CHAPTER 1. PREPARATION FOR
CONTRACTING
§1:1 Form of business
§ 1:2 Fictitious names
§1:3 Corporation misuse
§ 1:4  Foreign corporations in Florida
§ 1:5 Partnerships and joint ventures
§1:6 Credit investigation/protection by
subcontractors/suppliers
§ 1:7 Documentation
§ 1:8 Joint check agreement
§ 1:9 —Form
§ 1:10 Daily job report; form
§ 1:11  Acceptances/progress reports
§ 1:12 Owner investigation and selection of contractor
§ 1:13 Owner preparation—The design documents
§ 1:14 Owner viewpoint—The construction contract
§ 1:15 —Contract administration
§ 1:16 —Contract completion and closeout
CHAPTER 2. CONSTRUCTION INDUSTRY
LICENSING
§2:1 Occupational licenses/Business tax receipts
§ 2:2 Effect of no license
§ 2:3 State certification
§2:4 Local licenses—Registration
§2:5 Exemptions from certification or registration
§ 2:6 Business records requirement
§ 2:7 Disciplinary action
§2:8  Administrative proceedings—Attorney fees
§ 2:9 Classes of contractors—State certified
§ 2:10 Classes of specialty contractors—State certified
§ 2:11  Outline—Statutory state certified contractors
§ 2:12 Licensing of non-Florida contractors
§ 2:13 Code compliance bond
§ 2:14 Florida Homeowner’s Recovery Fund
§ 2:15 Building code administrators and inspectors

xvii



§ 2:16
§ 2:17
§ 2:18
§2:19

§ 2:20
§ 2:21
§ 2:22
§ 2:23
§ 2:24
§ 2:25

Frorpa CoNSTRUCTION Law

Home improvement contractor

Home warranty association licenses

Service warranty association licenses

Architect, interior designer, and landscape architect’s
licenses

Professional engineer’s license

Licensed surveyors and mappers

Certification for state department of transportation

Home inspectors and home inspection services

County licensed journeymen

Prohibited Property Insurance Practices

CHAPTER 3. BUILDING PERMITS AND
CODES

§3:1

§ 3:2
§ 3:3
§ 34
§ 3:5
§ 3:6
§ 3:7
§ 3:8
§ 39

Building permits; concurrency provisions of Florida’s
Growth Management Act

Plan review and inspections

State minimum building and safety codes

Elevator safety code

Americans with Disabilities Act

Inspection warrants

Public officers; criminal penalties

Trench Safety Act

Onsite sewage treatment and disposal systems

CHAPTER 4. LAWS

§ 4:1
§ 4:2
§ 4:3
§4:4

§ 4:5
§ 4:6
§ 4:7

§ 4:8
§4:9
§ 4:10

§ 4:11
§ 4:12
§ 4:13
§4:14

Types of laws

Amendment of laws; effect

Prompt payment laws

Uglderground Facility Damage Prevention and Safety

ct

False Claims Acts

Homebuyer’s Protection Act

Notice and opportunity to cure procedure for
construction defects—Chapter 558 Florida Statutes

—Forms

Jessica Lunsford Act

Uniform background screening and badge for
noninstructional contractors on school grounds

Public-Private Partnerships (P3’s)

Notice required for residential roof repairs

Public works projects; prohibited governmental actions

Regulation of commercial drones

CHAPTER 5. BIDS AND PROCUREMENT

§5:1

XVviii

Bids and procurement



TaBLE oF CONTENTS

§ 5:2
§5:3
§ 5:4

§ 5:5

§ 5:6

§ 5:7

§5:8

§5:9

§ 5:10
§ 5:11
§ 5:12
§5:13
§5:14
§ 5:15
§ 5:16
§ 5:17
§5:18
§5:19
§ 5:20
§ 5:21
§ 5:22

§ 5:23
§ 5:24

Invitations to bid

Requests for proposal

Requests for reply/invitations to negotiate (competitive
negotiation)

Bid terms

—Recitation of familiarity

—Form of expected contract

—Description of work and price

—Use of bid constitutes acceptance

Bid security

Bid shopping

Bid acceptance

Bid depositories

Listing of subcontractors

Bid mistakes

Promissory estoppel

Responsible bidders

Responsive bids

Bid protests—Standing

—dJudicial

—Administrative

Minority and disadvantaged business enterprise
requirements

Predatory bids

Public bids—No bribery or misconduct

CHAPTER 6. CONTRACTS GENERALLY

§ 6:1
§ 6:2
§6:3
§6:4
§ 6:5
§ 6:6
§6:7
§6:8
§6:9
§ 6:10
§ 6:11
§ 6:12
§6:13

Formation of a contract

Novation

Negotiation techniques

Adhesion contracts; unconscionable clauses
Choice of law

Illegality

When required to be in writing (Statute of Frauds)
Interpretation—General principles
—Specific rules

Special statutory requirements

Design contracts

Conditions precedent and subsequent
Teaming agreements

CHAPTER 7. CONTRACT TERMS

§7:1
§7:2

Introduction
Implied terms

Xix



§ 7:3
§ 7:4
§ 7:5
§ 7:6
§ 7:7
§ 7:8

§7:9
§ 7:10
§ 7:11
§ 7:12
§7:13
§ 7:14
§ 7:15
§ 7:16
§ 7:17
§ 7:18
§ 7:19
§ 7:20
§ 7:21
§ 7:22
§ 7:23
§7:24
§ 7:25
§ 7:26
§ 7:27
§ 7:28
§ 7:29
§ 7:30
§ 7:31
§ 7:32

§ 7:33
§ 7:34
§ 7:35
§ 7:36
§ 7:37
§ 7:38
§ 7:39
§ 7:40
§ 7:41
§ 7:42
§ 7:43
§ 7:44
§ 7:45

XX

Froripa CoNSTRUCTION Law

Lump sum

Unit price

Cost plus a fee

Parties

Construction manager

Employer/employee or independent contractor—
Vicarious liability

Payment

Adequate assurances

Scope of work

Merger clause

Flow down clauses; incorporation by reference

Differing conditions

Extras and modification procedure

—Common problems

Time of performance; scheduling

Liquidated damages

No damages for delay

Limitation of liability; exculpatory clauses

Shop drawings; submittals

Indemnity

Bonds

Insurance

Correction of defective work

Termination procedure

Initial dispute resolution

Venue (forum selection clauses)—Generally

Venue—Mandatory venue clauses

—Permissive venue classes

Venue transfer

Venue—dJurisdiction over the person distinguished
from venue

Interest

Arbitration clauses

Mediation

Warranties

Assignment

Labor

Construction lien warning: Owner/contractor contract

Construction liens: Waiver; release

Attorney fees

Third party beneficiaries

Residential contracts: Required warnings

Cost escalation clauses

Weather



TaBLE oF CONTENTS

§ 7:46
§ 7:47
§ 7:48
§ 7:49
§ 7:50

§ 7:51
§ 7:52
§ 7:53
§ 7:54
§ 7:55
§ 7:56
§ 7:57
§ 7:58

§ 7:59

§ 7:60

Waiver of consequential damages

Building information modeling

Electronic communications protocol

Green building requirements

Dispute review/resolution boards and dispute
adjudicatory boards

Sales tax exemption for public works

Integrated project delivery or lean construction

Professional design contracts

Design/build contracts

Safety

Waiver of subrogation

Restrictive covenants

Contracts with public agencies—Public records
provisions

Contracts for school districts and Florida College
System institutions

Roof Repair or Replacement Contracts

CHAPTER 8. CONSTRUCTION LIENS

§ 8:1
§ 8:2
§ 8:3
§ 8:4
§ 8:5

§ 8:6

§ 8:7

§ 8:8

§ 8:9

§ 8:10
§8:11
§ 8:12
§8:13
§ 8:14
§ 8:15
§ 8:16
§ 8:17
§8:18
§8:19
§ 8:20
§ 8:21
§ 8:22
§ 8:23

History and purpose

Definition

Property subject to lien

Construction lien timing

Owner’s duties—With § 713.23, Fla. Stat. payment
bond

—Without § 713.23, Fla. Stat. payment bond; proper
payments

—With § 713.245, Fla. Stat. conditional payment bond

Recommenced construction

Lienors

Lienable items

Computation of time

Procedure for claiming—Laborer

—Contractor

—Subcontractor

—Sub-subcontractor

—DMaterial supplier

—Subdivision improver

—Professional lienors

Procedures for lienors: List

Notice of commencement

—Form

Time of attachment of lien to title; priority

Notice of termination of notice of commencement

XX1



§ 8:24
§ 8:25
§ 8:26
§ 8:27
§ 8:28
§ 8:29
§ 8:30
§ 8:31

§ 8:32
§ 8:33
§ 8:34
§ 8:35
§ 8:36

§ 8:37
§ 8:38
§ 8:39
§ 8:40
§ 8:41
§ 8:42
§ 8:43
§ 8:44
§ 8:45
§ 8:46
§ 8:47
§ 8:48
§ 8:49
§ 8:50
§ 8:51
§ 8:52
§ 8:53
§ 8:54
§ 8:55
§ 8:56
§ 8:57
§ 8:58
§ 8:59
§ 8:60
§ 8:61
§ 8:62
§ 8:63

§ 8:64
§ 8:65

xxii

FroripA CoNSTRUCTION Law

—Form

Notice to owner

—Form

Service of documents

Progress payment affidavits

Final contractor’s affidavit

—Form

Requests for statement of account and contracts—
Owner

— —Request for list of subcontractors and suppliers

—Lienors

Form requests for sworn statement/contracts

Form responses to requests for statement/contract

Response by owner to lienor’s request under
§ 713.16(5), Fla. Stat

Claim of lien

—Duration

—Form

—When single claim sufficient

—Amendment

—Assignment

—Leasehold; spousal property

—Condominiums

Waiver, release and satisfaction

Form—Statutory release upon progress payment

—Statutory release upon final payment

—Release of lien for amount paid

—Release of lien—Time

—Conditional release of lien

—Satisfaction of lien

Notice of contest of lien

—Form

Lien transfer bond or deposit

—Modification

Lien transfer bond—Form

Payment bond as lien transfer bond

Conditional payment bond and forms

Insurance proceeds

Enforcement generally

Foreclosure

Ordinary and special actions at law

Actions for payment of lien transferred to bond or
deposit

Summary action

Personal money judgment



TaBLE oF CONTENTS

§ 8:66 Remedy for fraud or collusion

§ 8:67 Attorney fees in lien enforcement action

§ 8:68 Repossession and replevin

§ 8:69 Recovery of interest

§ 8:70 Criminal penalties

§ 8:71 Interpleader

§ 8:72 Lien enforcement defenses—Procedure

§ 8:73 —Payment bond

§ 8:74 —Amount of direct contract

§ 8:75 —Application of payment

§ 8:76 —Release and sworn statement

§ 8:77 —Work not under direct contract

§ 8:78 —Breach by lienor

§ 8:79 —Avoidable consequences

§ 8:80 —Proper payments

§ 8:81 —No license

§ 8:82 —Exaggeration, fraudulent lien, slander of title
§ 8:83 —Equitable estoppel

§ 8:84 Form complaint for lien enforcement—Contractor
§ 8:85 —Subcontractor

§ 8:86 —Sub-subcontractor

§ 8:87 —Material supplier

§ 8:88 —Special allegations for lien transfer bond

§ 8:89 Form for notice of lis pendens

§ 8:90 Form for twenty-day summons to show cause
§ 8:91 Form for final judgment

CHAPTER 9. EQUITABLE LIENS
§ 9:1 Generally

§ 9:2 Construction lien as a bar to equitable lien

§ 9:3 Inadequate remedy at law

§ 9:4 Equitable lien on land

§ 9:5 Equitable lien on funds

§9:6 Equitable lien on surety bond

§ 9:7 Unclean hands

CHAPTER 10. CONSTRUCTION BONDS
§ 10:1 Generally

§ 10:2 Bid bonds

§ 10:3 Performance bonds

§10:4 Duties of obligee

§ 10:5 Rights of surety

§ 10:6 Payment bonds

§ 10:7 § 713.23, Fla. Stat. payment bonds—Effect on owner

xx1i1



Froripa CoNSTRUCTION Law

§ 10:8 —Form

§ 10:9 —Procedure for claimants

§ 10:10 —Preliminary notice to contractor form

§ 10:11 —Notice of performance and nonpayment form

§ 10:12 —Proper claimants

§ 10:13 —Contractor’s request for sworn statement

§ 10:14 —Form of complaint by subcontractor or material
supplier to contractor

§ 10:15 —Form of complaint by sub-subcontractor or material

supplier to subcontractor
§ 10:16 —Venue
§ 10:17 —Obtaining copy
§ 10:18 Notice of contest of claim against payment bond—

Form

§ 10:19 Public statutory payment/performance bonds—
Generally

§ 10:20  Public statutory payment bond: Procedure for
claimants

§ 10:21 Form request for final payment information

§ 10:22 Notice of contest of claim against payment bond
§ 10:23 —Form

§ 10:24 Release forms for statutory payment bond

§ 10:25 Request for sworn statement of account

§ 10:26  Public statutory payment bonds—Venue

§ 10:27 —Form of complaint by subcontractor or material
supplier to contractor
§ 10:28 —Form of complaint by sub-subcontractor or material

supplier to subcontractor
§ 10:29  Surety defenses
§ 10:30  Surety duties and bad faith
§ 10:31 Attorney fees for bond claims

CHAPTER 11. CONSTRUCTION LENDERS

§ 11:1  Duties of lenders to borrowers: Generally

§ 11:2  Duties to lienors—Notice of termination of loan
disbursements

§ 11:3 —Notice of intention to redesignate funds

§ 11:4 Parties to construction loan agreements

§ 11:5 Future advance clause

§ 11:6 What can be funded

§ 11:7 Coordination of construction loan agreement with
construction contract

§ 11:8 Defenses to foreclosure

CHAPTER 12. WARRANTIES

§12:1 Warranties, generally

XXIV



TaBLE oF CONTENTS

§12:2 Express warranties

§ 12:3 Implied warranty of constructability—Fitness of
plans and specifications

§ 12:4 —Constructed in a workmanlike manner

§12:5 —Structure in accordance with plans approved by
building authority

§ 12:6 —Structure in accordance with covenants and
restrictions

§12:7 —Habitability of a residence

§ 12:8 —Title (free of liens and claims)

§12:9 Statutory warranties—Merchantability of goods

§ 12:10 —Fitness of goods

§ 12:11 —Condominiums

§ 12:12 Defenses—Misuse and failure to maintain

§ 12:13 —Independent intervening cause

§ 12:14 —Lack of notice

§ 12:15 —Lack of due diligence

§ 12:16 —Disclaimer and limitation

§ 12:17 —Comparative negligence

§ 12:18 Damages for breach of warranty

§ 12:19 Pleading in warranty actions

CHAPTER 13. EXTRAS, CHANGES, AND

DELAYS

§13:1 Changes and extras—Generally

§13:2 —Form

§13:3 Ambiguities and conflicts in drawings; specifications

§13:4 Cardinal change

§13:5 Sequence of work

§ 13:6 Differing conditions

§13:7 Changes and delay: Measure of damages

§13:8 Contract Disputes Act: Procedures

§ 13:9 Delay claims: Generally

§ 13:10  Acceleration and loss of productivity

§ 13:11 Damages for delay—Owner

§ 13:12 —Home office overhead

§ 13:13 Damages checklist for delay/acceleration/disruption

§ 13:14 Delays due to Epidemic/Pandemic or Quarantine

§ 13:15 Extra work

CHAPTER 14. CONTRACT
NONPERFORMANCE, DAMAGES, AND
DEFENSES

§ 14:1

Nonperformance of the contract: Choices; anticipatory
breach

XXV



FLoripAa CoNSTRUCTION Law

§ 14:2 Owner—Procedure to complete defaulted jobs

§ 14:3 —Damages for breach

§14:4 Substantial performance doctrine

§ 14:5 Supplier or subcontractor breach to contractor or
owner—Overhead damages for breach

§ 14:6 Party performing work: Damages for breach

§ 14:7 Splitting causes of action

§ 14:8 Recovery of interest

§ 14:9 Breach of third party beneficiary contract

§ 14:10 Contract claim defenses—Failure to perform
condition precedent

§ 14:11 —Prior breach of contract or rescission

§ 14:12 —Betterment

§ 14:13 —Failure to read contract

§ 14:14 —Abandonment

§ 14:15 —No license

§ 14:16 —Performance according to design

§ 14:17 —Unconscionability

§ 14:18 —Impracticability and impossibility of performance

§ 14:19 —Fraud in the inducement

§ 14:20 —Duress

§ 14:21 —Avoidable consequences

§ 14:22 Reformation

CHAPTER 15. NEGLIGENCE—PROPERTY
DAMAGE AND PERSONAL INJURY

§ 15:1 Negligence and the economic loss rule

§ 15:2  Architect/engineer/surveyor negligence

§ 15:3 Architect/engineer negligence—Measure of damages
§15:4 Owner negligence

§ 15:5 Sovereign immunity

§ 15:6 Contractor/subcontractor negligence

§ 15:7 Negligence of business entity officers and agents
§ 15:8 Negligent building inspections

§ 15:9 Negligence of public utilities

§ 15:10 Vandalism

§ 15:11 Defense: Open and obvious defect

§ 15:12 Comparative negligence

§ 15:13 Joint and several liability

§ 15:14 Collateral source rule

§ 15:15 Military contractor defense

§ 15:16 Negligent hiring of independent contractor

§ 15:17 Inherently dangerous activities doctrine

§ 15:18 Building safety

XXV



TaBLE oF CONTENTS

Volume 8A

CHAPTER 16. REMEDIES

§ 16:1
§ 16:2

§ 16:3
§ 16:4
§ 16:5
§ 16:6
§ 16:7
§ 16:8

§ 16:9

§16:10
§16:11
§16:12
§ 16:13
§ 16:14
§ 16:15
§16:16

§ 16:17

§ 16:18
§ 16:19
§ 16:20
§ 16:21
§ 16:22
§16:23
§16:24
§16:25
§16:26
§ 16:27
§ 16:28

Disciplinary complaints

Statutory action for damages to consumer from
unlicensed contractor

Breach of fiduciary duty

Fraud and deceit

Negligent misrepresentation

Statutory action for violation of building code

Strict liability in tort

Quantum meruit/unjust enrichment/implied and
constructive contracts

Unfair and deceptive trade practices

Injunctions

Open account and account stated

Civil theft

Conversion

Unauthorized use of plans; Copyright

Civil conspiracy

Intentional interference with contract/business
relationship

Statutory action for nonpayment: §§ 713.346 and
255.071, Fla. Stat

Florida Equal Access to Justice Act

Worthless checks

Pleading and proof of attorney fees

Attorney fees—Bases for recovery

Spoliation of evidence

Equitable subrogation

Florida Uniform Trade Secrets Act

Action for an accounting

Aiding and abetting

Trespass by blasting

Uniform Trade Secrets Act

CHAPTER 17. CONSTRUCTION

LITIGATION—PROCEDURAL ISSUES

§17:1
§17:2
§17:3
§17:4
§ 17:5

Limitations of actions

Tolling of statute of limitations
Proof of delivery

Discovery issues; apex doctrine
Discovery sanctions

XxXVil



Froripa CoNSTRUCTION Law

§17:6 Public Records Act

§17:7 Expert witnesses

§17:8 Evidentiary privilege

§17:9 Work product privilege from discovery
§ 17:10 Sequestration of witnesses

§ 17:11 Continuances

§ 17:12  Stipulations for settlement

§ 17:13  Offers of settlement/Proposals for judgment
§ 17:14 Class actions

§ 17:15 Costs

§17:16  Punitive damages

§ 17:17 Missing witness

§ 17:18 Witness issues

§17:19 Complex Litigation Rule

§ 17:20 Mary Carter agreements

§17:21 High-Low agreements

§ 17:22 Stay and abatement of proceedings

CHAPTER 18. BANKRUPTCY—
CONSTRUCTION ISSUES

§ 18:1 Automatic stay provisions

§ 18:2 Practical effects of bankruptcy

§ 18:3  Accepting or rejecting executory contracts
§ 18:4 Effect on arbitration clause

§ 18:5 Effect on lien rights

CHAPTER 19. ARBITRATION, MEDIATION,

ALTERNATIVE DISPUTE RESOLUTION

§ 19:1 Mediation

§19:2 Binding mediation and MedArb

§19:3 Court ordered arbitration (Non-binding)

§19:4 Arbitration—Certain condominium disputes

§19:5 Commercial Arbitration Generally

§ 19:6 Cost analysis of arbitration

§19:7 Jurisdiction over arbitrability

§19:8 Unconscionability of arbitration clause

§19:9 Effect on non-signatories to arbitration agreement

§ 19:10 Arbitration—Benefits and drawbacks

§ 19:11 Waiver of arbitration

§ 19:12 Venue for arbitration

§ 19:13 Federal, state, and international arbitration
jurisdiction

§ 19:14 Compelling and staying arbitration

XXViii



TaBLE oF CONTENTS

§ 19:15
§ 19:16
§ 19:17
§ 19:18
§ 19:19
§ 19:20
§ 19:21
§ 19:22
§ 19:23
§ 19:24
§ 19:25
§ 19:26
§ 19:27
§ 19:28
§ 19:29
§ 19:30
§ 19:31

Demand and response

Arbitrator selection

Administrative conference and preliminary hearing
Consolidation of arbitrations

Hearing

Award

Attorney fees in arbitration

Punitive damages in arbitration

Modification or correction of award

Vacating award and appeal

Confirming award

Effect on construction lien

Effect on payment bond claim

Special masters and private trial resolution judges
Jurisdiction of arbitrators to disqualify counsel
Class arbitration

Pre-final hearing security

CHAPTER 20. INSURANCE

§ 20:1
§ 20:2
§ 20:3
§ 20:4
§ 20:5
§ 20:6

§ 20:7
§ 20:8

§ 20:9

§ 20:10
§ 20:11
§ 20:12
§ 20:13
§ 20:14
§ 20:15
§ 20:16
§ 20:17
§ 20:18
§ 20:19
§ 20:20
§ 20:21
§ 20:22
§ 20:23

Generally

Requirement of local resident agent

Evidence of insurance

Kinds of casualty insurance

Builders risk insurance

Commercial general liability insurance—Duty to
defend and to indemnify

Contractual liability coverage

Completed operations coverage (claims for defective
construction)

Commercial general liability insurance exclusions

Additional insured coverage

Deductibles and Self Insured Retention (SIR)

Insurance required by law

Workers’ compensation insurance

Liability insurance—Parties

—Triggers to coverage—Accident or occurrence

—Duty to defend

Liability insurance exclusion—Design defect

Subcontractor default insurance

Wrap up insurance programs

Professional liability insurance

Coblentz agreements

Property damage insurance—Appraisal process

Property damage insurance

XXIX



Frorpa CoNSTRUCTION Law

CHAPTER 21. NEW ATTORNEY TRAINING/
ORIENTATION

§ 21:1 New attorney training: Generally

§ 21:2 New case intake—Initial client contact

§ 21:3 —Affirmative claims or defense

§ 21:4 Mediation

§ 21:5 Litigation—A sifting process

§ 21:6 —Arbitration initial preparation

§ 21:7 Litigation/Arbitration—Final hearing preparation

APPENDICES

APPENDIX A. Selected Florida Statutes
APPENDIX B. Selected Federal Statutes
APPENDIX C. Revised Florida Arbitration Code (2013)

Table of Laws and Rules
Table of Cases

Index

XXX



