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§ 7:57 Appearance by agent under general procuration or
general power of attorney

§ 7:58 Appearance by trustee
§ 7:59 Appearance by Succession Representative
§ 7:.60 Appearance by Independent Administrator or Executor

§ 7:61 Appearance by vendor as debtor in possession under
Chapter 11 of the Bankruptcy Code
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§ 7:62 Appearance by corporation

§ 7:63 Appearance by partnership

§ 7:64 Appearance by limited liability company

§ 7:65 Acknowledgment by individual pursuant to Civil Code
Article 1836

§ 7.66 Acknowledgment by agent of individual pursuant to
Civil Code Article 1836

§ 7:67 Acknowledgment by corporate representative pursuant
to Civil Code Article 1836

§ 7.68 Acknowledgement by partner for partnership pursuant
to Civil Code Article 1836

§ 7.69 Acknowledgment by manager of limited liability
company pursuant to Civil Code Article 1836

§ 7:70  Acknowledgment under La. Rev. Stat. § 13:3720

§ 7:71 Acknowledgments under Uniform Acknowledgments
Act, La. Rev. Stat. § 35:511

§ 7:72  Certificate of resolution by notary public

§ 7:73 Notarial act of correction

§ 7:74 Notarial act of correction by notary who prepared act
responsible for error but who did not notarize the act

§ 7:75 Act of deposit and correction

§ 7.76  Clause relating to counterparts, facsimile documents,
signatures and e-sign

§ 7:77 Acknowledgment of sales price

Appendix 7TA. Appointment and Qualifications of Notaries
(La. Rev. Stat. § 35:191, through August 1,
2019)

Appendix 7B. Remote Online Notarization Act (La. Rev. Stat.
§§ 35:621 et seq., effective February 1, 2022)

CHAPTER 8. PUBLIC RECORDS DOCTRINE

I. IMPORTANCE OF PUBLIC RECORDS
DOCTRINE

§ 8:1 Protection of third persons from unrecorded interests

§ 8:2 —Public policy considerations
§ 8:3 —Effect of actual knowledge of unrecorded instrument
§ 8:4 —Public records doctrine and writing requirements

§ 8:5 Protection from secret claims and equities
§ 8:6 —Notice of Lis Pendens
§ 8:7 —Correction of error in recorded document

II. WHAT CONSTITUTES NOTICE

§ 8:8 Constructive notice of the public records
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§ 8:9 —Insufficient reference to constitute notice

§ 8:10 —Marital status recited in deed

§ 8:11 —Reference to unrecorded instruments in recorded

instruments

§ 8:12 —Erroneous property descriptions

§ 8:13 —Erroneous names

§ 8:14 — —Reasonable variations

§ 8:15 — —Names and mortgage certificates

III. LIMITATIONS ON PUBLIC RECORDS
DOCTRINE

§ 8:16 Negative nature of the public records doctrine
§ 8:17 Exceptions to the public records doctrine

§ 8:18 —Persons not entitled to assert nonrecordation

§ 8:19 — —Effectiveness as between the parties

§ 8:20 — — —Witnesses

§ 8:21 — — —Notary public

§ 8:22 — —Universal successors

§ 8:23 — —Spouses in community

§ 8:24 — —Party by separate instrument

§ 8:25 — —Tort victims

§ 8:26 — —Persons in bad faith or who did not give value
and effect of 2005 legislation

§ 8:27 —Interests arising by operation of law

§ 8:28 — —Inheritance rights

§ 8:29 — —Community property interests

§ 8:30 — —Adverse possession

§ 8:31 — —Legal servitudes

§ 8:32 — —Purpose of the exception for interests arising by
operation of law

§ 8:33 — —Effect of prescription

§ 8:34 — —When interest no longer arises by operation of
law

§ 8:35 — — —Failure to record judgment recognizing interest

§ 8:36 — — —Notice of lis pendens

§ 8:37 —Unrecorded interest assumed or acknowledged by
third persons

§ 8:38 — —Effect of mere knowledge of unrecorded interest

§ 8:39 — —Effect of assumption language in real estate
transaction

§ 8:40 —Fraudulent cancellation of mortgages and other
encumbrances

§ 8:41 —Creditors’ rights based on insolvency

§ 8:42 —Effect of unrecorded sale on creditors
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—Matters of capacity and authority, tacit acceptance,
occurrence of condition, exercise of options, etc.,
termination of rights, and similar matters

—Patents and divestiture from the sovereign

IV. RECORDING THE INSTRUMENT

§ 8:45
§ 8:46
§ 8:47
§ 8:48

§ 8:49
§ 8:50
§ 8:51
§ 8:52
§ 8:53
§ 8:54

§ 8:55
§ 8:56

Method of recording; paper and electronic filing
Method of recording—Effect of filing in wrong records
—When recordation is effective

—~Clerks of court and mortgage and conveyance
records

—Uniform statewide recording fees and procedures;
Effect of failure to pay recordation fees

—Mortgage and conveyance indices
—Suit indices
Recordable instruments and required information

Recordable instruments—Certified copies of recorded
documents

—DMultiple counterparts where instrument affects
property in several parishes

—False public records

—Demand for cancellation and establishing
authenticity

V. SIMULATIONS AND COUNTERLETTERS

§ 8:57
§ 8:58
§ 8:59
§ 8:60
§ 8:61
§ 8:62
§ 8:63
§ 8:64
§ 8:65

VI.
§ 8:66
§ 8:67

§ 8:68
§ 8:69
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Simulation

—Absolute simulation

—Relative simulation

—Sale and leaseback

Counterletter

—Enforceability of counterletter

—Counterletters and the public records doctrine

—Effect of counterletter

Proof of simulation by parol evidence and 2012
legislation

FORMS

Demand for acknowledgment that rights in immovable
are extinguished, and acknowledgment

Counterletter: Agent for account of principal

Counterletter: Donation disguised as sale

Transfer, conveyance and relinquishment pursuant to
counterletter
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CHAPTER 9. PURCHASE AGREEMENTS
I. AGREEMENTS PREPARATORY TO THE SALE

§ 9:1
§ 9:2
§9:3
§ 9:4
§ 9:5
§ 9:6
§ 9:7
§ 9:8

§9:9
§9:10

§9:11
§ 9:12
§9:13
§9:14
§ 9:15
§ 9:16
§9:17
§9:18
§9:19
§ 9:20
§ 9:21
§ 9:22
§ 9:23
§ 9:24
§ 9:25
§ 9:26
§ 9:27
§ 9:28
§ 9:29
§ 9:30
§ 9:31

§ 9:32

§ 9:33

Contract to sell distinguished from sale

Contract to sell—Contract to sell defined

—Formation of the contract

— —Louisiana Real Estate Commission Forms

— —Residential Property Disclosure

— —Form of acceptance

— —Evidence of verbal acceptance

— —Acceptance of written offer by unequivocal act of
offeree

— —Requirement of written contractual language

— —Ownership of the property not required for valid
contract to sell

—Offer, acceptance, expiration, and revocation of offers

— —Irrevocable offers

— —Revocable offers

— —Oral revocation of offer and of acceptance

—Counteroffers

—Letters of intent and backup offers

Recording the Purchase Agreement

Options

—Obligation of grantor of option

—Similarities of option to irrevocable offer

—Effect of exercise of option

—Length of option

— —Consideration for options

Right of first refusal

—dJurisprudence before 1995

—Civil Code revision

—Vested rights of holder of right of first refusal

—Time limitation for grant of right of first refusal

—Time of acceptance for right of first refusal

—Form of acceptance

Assignability and recordation of contracts to sell,
options and rights of first refusal

—Rights of assignee of option against assignor if title
is defective

—Restrictions against assignment

II. PURCHASE AGREEMENT PROVISIONS

§ 9:34

Interpretation of real estate contracts
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§ 9:35 —Use of parol evidence to explain ambiguity
§ 9:36 —Interpretation against seller

§ 9:37 —Handwritten or typewritten insertions

§ 9:38 Price for the sale

§ 9:39 —Seriousness of consideration

§ 9:40 Time for passing the act of sale
§ 9:41 —Guidelines for setting the closing date

§ 9:42 —Automatic extension clause for curing title defects
§ 9:43 —Effect of failure to fix closing date
§ 9:44 —Sale “on or prior to” a certain date

§ 9:45 —Effect of holiday on closing date
§ 9:46 —Storm contingency

§ 9:47 Deposits and earnest money

§ 9:48 —Form of deposit

§ 9:49 —Effect of failure to make deposit

§ 9:50 —Deposit and specific performance

§ 9:51 — —Right to specific performance where deposit was
given under prior jurisprudence

§ 9:52 — —Right to specific performance when deposit is

given under present Article 2624

§ 9:563 Suspensive and resolutory conditions in the purchase
agreement and the buyer’s option to terminate during
the due diligence and inspection period

§ 9:54 Suspensive conditions in the purchase agreement—
Sale subject to financing

§ 9:55 — —Effect of purchaser’s inability to secure loan

§ 9:56 — —Requirements of good faith effort by purchaser to
secure loan or fulfill other suspensive condition

§ 9:57 — — —Evidence of good faith effort

§ 9:58 — — —Effect of showing that condition could probably
not be fulfilled

§ 9:59 — — —Loan by seller if purchaser cannot secure loan

§ 9:60 — —Waiver of financing condition

III. SELLER’S OBLIGATION TO CONVEY THE
PROPERTY

§ 9:61 Seller’s duty to deliver merchantable title
§ 9:62 —Definition of merchantable title

§ 9:63 — —Distinction between merchantable and insurable
title

§ 9:64 — —Prescriptive title as merchantable title

§ 9:656 —Disputes regarding merchantability of title

§ 9:66 — —Encroachments

§ 9:67 — —Violation of zoning or building restrictions
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§ 9:68
§ 9:69
§ 9:70

§9:71
§ 9:72
§9:73

§ 9:74
§ 9:75
§ 9:76
§ 9:77
§9:78
§9:79
§ 9:80
§ 9:81

§ 9:82
§9:83
§9:84
§ 9:85
§ 9:86

§ 9:87

— —Legal servitudes

— —Monetary encumbrances

— —Effect of clause that title is subject to approval of
purchaser’s attorney

— —Continuing duty to deliver merchantable title

— —Sales of multiple properties

— —Negotiation of provisions relating to title
objections

Duty to deliver the property promised

—Sale by measure

—Sale for a lump price

—Sale per aversionem

— —Prior viewing test vs. contract language

— —Effect of purchaser’s error in per aversionem sale

—Effect of clause “as per title”

—Prescription of action for increase and diminution of
the price

Risk of loss

Delivery of possession

—Effect of failure to deliver possession at act of sale

—Deed in escrow

—Conveyance: Transfer of accessories and mineral
rights; the subsequent purchaser rule

—Conveyance: Transfer of accessories and mineral
rights—Reservation of mineral rights

IV. REMEDIES

§ 9:88

§ 9:89
§ 9:90
§ 9:91
§ 9:92
§9:93
§ 9:94
§ 9:95
§ 9:96
§ 9:97
§ 9:98

§ 9:99
§ 9:100

§ 9:101
§9:102

Prerequisites: Tender of performance and putting in
default

—Tender of performance by purchaser

—Tender of performance by seller

—Effect of active breach on putting in default

—Tender of performance by purchaser

—Tender of performance by seller

—Effect of clause requiring tender of title

Rescission of contract for error or fraud

—Error as to zoning or building restrictions

—Error as to other qualities of the property

Rescission of agreement based on defects in the
property discovered before the closing

Rescission of agreement based on inspection, due
diligence and contingency clauses

Remedies for breach of purchase agreement

—Damages, attorney’s fees and costs

— —Where liquidated damages provided
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§ 9:108 — — —Unequal penalties

§ 9:104 — —Where no liquidated damages provided

§ 9:106 — — —Breach of contract by seller

§ 9:106 — — —Breach of contract by purchaser

§ 9:107 — — —Effect of resale of property on seller’s right to
recover damages

§ 9:108 — —Effect of bad faith

§ 9:109 — —Liability for attorney’s fees and costs

§ 9:110 —Damages for failure to deliver merchantable title

§9:111 — —If seller’s failure is breach of agreement

§9:112 — —If seller’s failure renders agreement null and
void

§ 9:113 — —If purchaser waives the title defects

§ 9:114 —Specific performance and prescription for the action

§ 9:115  Survival of purchase agreement provisions after act
of sale

V. FORMS

§ 9:116  Agreement to purchase or sell (basic form)

§ 9:117 Purchase agreement (alternative form)

§ 9:118 Agreement for purchase and sale (for sale of income-
producing property)

§ 9:119 Purchase agreement: Sale alternative (for sale of
leasehold interest)

§ 9:120 Amendment to agreement to purchase

§ 9:121 Cancellation of agreement to purchase

§ 9:122  Act of cancellation of purchase agreement (alternative
form)

§ 9:123 Residential agreement to purchase and sell—
Louisiana Real Estate Commission approved form

§ 9:124 Buyer’s Options Flowchart at end of the Due
Diligence and Inspection Period

§ 9:125 Informational statement for Louisiana property
disclosure and property disclosure document for
residential real estate disclosure—Louisiana Real
Estate Commission approved form

§9:126  Property condition response—Louisiana Real Estate
Commission approved form

§ 9:127 Home warranty disclosure—Louisiana Real Estate
Commission approved form

§ 9:128 Counteroffer

§ 9:129 Letter of intent

§ 9:130 Confidentiality agreement in connection with
proposal to acquire real estate

§9:131 Backup contract addendum
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§9:132
§ 9:133

§9:134
§9:135

§ 9:136
§ 9:137

§9:138
§9:139

§ 9:140
§ 9:141

§9:142
§9:143

§ 9:144
§ 9:145

§ 9:146
§ 9:147
§9:148
§ 9:149

§ 9:150
§ 9:151

§ 9:152
§ 9:153
§ 9:154
§ 9:155

§ 9:156
§ 9:157
§ 9:158

§ 9:159
§9:160
§ 9:161
§9:162

Memorandum of purchase agreement

Request for cancellation of memorandum of purchase
agreement

Option

Option agreement with broker as escrow agent and
containing extended option period

Seller’s right of first refusal

Waiver of [option] [right of first refusal] to purchase
property

Assignment of purchase agreement

Purchase agreement: Clause requiring immediately
available funds for payment of purchase price

Storm contingency clause in purchase agreement.

Nonnegotiable real estate deposit note (payable to
broker)

Nonnegotiable real estate deposit note (payable to
sellers)

Escrow and indemnity agreement (when third party
is escrow agent)

Purchase agreement: Open predication clause

Louisiana Real Estate Commission suggested form of
contingency addendum predicated on sale of
purchaser’s residence

Prequalification letter from prospective lender

Purchase agreement: Clause requiring insurable title

Sale: Acknowledgment of encroachments

Comprehensive clause for title examination,
objections to title and waivers in option or purchase
agreement

Clause in sales agreement for sale by measure

Clause for purchase agreement regarding casualty
loss

Occupancy agreement addendum

Agreement to hold act of sale in escrow

Property transfer escrow agreement

Sale: Assignment and subrogation to purchaser of
rights pertaining to real estate

Sale: Clause including movables in sale of realty

Sale: Assignment to purchaser of past-due rent

Sale: Reservation of mineral rights with waiver of
surface rights

Affidavit of nonproduction

Purchase agreement extension

Proces verbal of default

Purchase agreement: Zoning condition clause
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§ 9:163 Purchase agreement: Supplemental agreement
relating to termite, fungus and other wood-
destroying insect damage

§ 9:164 Purchase agreement: Supplemental agreement
relating to roof damage

§ 9:165 Purchase agreement: Right to inspect premises for
intended use

§ 9:166 Purchase agreement: Addendum for inspections prior
to sale with waiver of redhibitory defects

§ 9:167 Inspection clause

§ 9:168 Clause in purchase agreement for contingency period

§ 9:169 Final inspection agreement

§ 9:170 Final inspection release

§ 9:171 Purchase agreement: Clause in purchase agreement
providing for purchaser’s recovery of title
examination and other expenses in event title not
merchantable

§9:172 Clause in purchase agreement limiting time to file
suit for specific performance

CHAPTER 10. SELLER’S AND
PURCHASER’S REMEDIES AFTER THE
SALE

I. SELLER’S DISSOLUTION REMEDIES

§ 10:1 Alternative remedies to dissolve or sue for purchase

price

§ 10:2 —Effect of action to dissolve sale

§10:3 — —Restoration to status quo ante

§10:4 —Security device not required

§ 10:5 —Right to dissolve is implied

§ 10:6 — —Prescription of action to dissolve

§10:7 — —Effect on subsequent alienations and
encumbrances

§ 10:8 — —Right to dissolve and the public records doctrine

§ 10:9 — —Assumption of mortgage

§ 10:10 — —Filing of suit to dissolve

§ 10:11 — —Automatic dissolution clause in sale

§ 10:12 — —Waiver of implied right to rescind

§ 10:13 —Right to dissolve as distinguished from conditional
sale

§ 10:14 Dissolution for causes other than nonpayment of
purchase price
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II. SELLER’S RIGHT TO RESCIND SALE FOR
LESION

§ 10:15 Lesion beyond moiety

§ 10:16 —Action cannot be waived
§ 10:17 —Questions of intent

§ 10:18 —Burden of proof

§ 10:19 —Time for determining fair market value
§ 10:20 — —Option contract
§ 10:21 —Time to bring action for lesion

§ 10:22 —Effect of sale to third party
§ 10:23 —Effect of encumbrance by third party

III. SELLER’S RIGHT OF REDEMPTION

§ 10:24  Right of redemption

§ 10:25 —Limitation on duration

§ 10:26 —Purpose of redemption

§ 10:27 —Effect of redemption

§ 10:28 —Effect on subsequent purchasers

§ 10:29 —Right of redemption not a new sale

§ 10:30 —When redemption may be considered as a contract
of security

IV. PURCHASER’S REMEDIES FOR BREACH OF

WARRANTY

§10:31 Implied warranties

§ 10:32 —Warranty against eviction

§ 10:33 — —Undisclosed encumbrances

§ 10:34 — —When rescission is allowed

§ 10:35 — — —Distinction between warranty against
eviction and duty to deliver merchantable title

§ 10:36 — — —Effect of payment of price

§ 10:37 — —Rights and charges at time of sale

§ 10:38 — —Multiple vendors

§10:39 — —Modification or exclusion of warranty against
eviction

§10:40 — — —Effect of exclusion of warranty

§10:41 — — —Effect of knowledge of danger of eviction

§ 10:42 — — —Effect of sale made without recourse

§10:43 — —Liability of seller for personal acts

§10:44 — — —Estoppel by warranty

§10:45 — —General warranty as distinguished from limited
warranty

§10:46 — —Quitclaim deed
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— — —No specific exclusion of warranty required
for a quitclaim

— — —Distinction between sale without warranty
and quitclaim deed

— —After-acquired title

— —Call in warranty

— —Subrogation to vendor’s rights in warranty

— —Damages for breach of warranty against
eviction

— — —Improvements

— — —Effect of subsequent fluctuations in value

— —Remedies against third parties for negligence

— —Partial eviction

— — —Corrective action by seller

— — —Reimbursement for having acquired a better
title

— —Effect of title examination on warranty

— —Eviction resulting from apparent servitudes

— — —When a nonapparent servitude is declared

— —Prescription of the action for breach of
warranty

—Warranty against hidden defects and of fitness for
intended use: Generally

—Warranty against hidden defects: Action in
redhibition

—Warranty against hidden defects—Applicability to
real estate and manufactured homes

— —Redhibitory defect defined

— —Action to reduce purchase price

— —Buyer’s option to seek rescission or reduction in
price

— —Rule of caveat emptor does not prevail in
Louisiana

— —Transactions to which redhibition applies

— —Preexisting defects

— — —Evidentiary presumption

— — —Burden of proof

— —Various kinds of redhibitory defects

— — —Defects involving improvements

— — —Building code requirements

— — —Statutory exclusion from redhibitory defect:
Psychologically impacted property

— — —Defects in land

— — —Hazardous waste as redhibitory defect

— —Objective test is applied



TaBLE oF CONTENTS

§ 10:81 — —Redhibition distinguished from other rescission
remedies

§ 10:82 — — —Redhibitory defect distinguished from
restrictions on use

§ 10:83 — —Apparent vs. hidden defects

§ 10:84 — — —Defects discoverable through simple
inspection

§ 10:85 — — —Defective roofs and termite damage

§ 10:86 — — — —Defective roofs

§ 10:87 — — — —Termite damage

§ 10:88 — — — —Termite certificate

§ 10:89 — — —Mold Disclosure

§10:90 — —Knowledge of purchaser’s broker not imputable
to purchaser

§ 10:91 — —Measure of recovery in event of rescission

§ 10:92  — — —Seller in good faith

§ 10:93 — — —Seller in bad faith

§ 10:94 — — —Liability of seller as builder or developer and
the theory of presumed or imputed knowledge

§ 10:95 — —Measure of recovery of action in quanti minoris

§ 10:96 — —Action for negligent misrepresentation against
third parties

§ 10:97 — — —Liability of pest control operator

§ 10:98 — — —Defense against action for negligent
representation

§ 10:99 — —Prescriptive period for redhibition action

§ 10:100 — —Subrogation to rights of prior vendors

§ 10:101 — —Notice of existence of defect

§ 10:102 — —Expansion, modification and exclusion of
implied warranty

§ 10:103 — — —Effect of “as is” clause

§ 10:104 — — —Waiver of implied warranty that the thing
sold is reasonably fit for its ordinary use

§ 10:105 — — —Waiver of warranty from redhibitory defects
distinguished from waiver of warranty of title

§ 10:106 — — —Effect of seller’s knowledge of defect on
waiver of warranty

§ 10:107 — — —Effect of the property disclosure document

§ 10:108 — —New Home Warranty Act

V. FORMS

§ 10:109 Waiver of implied resolutory condition in sale

§ 10:110 Waiver of implied resolutory conditions in partition
of community property

§ 10:111 Declaration of encumbrances

xlvii



Louisiana ReaL EstaTE TRANSACTIONS

§ 10:112 Blanket declaration of encumbrances

§ 10:113  Stipulation of no warranty of title in sale

§ 10:114  Stipulation in sale of no liability for return of the
purchase price

§ 10:115 Clause in act of sale creating a special or limited
warranty of title

§ 10:116  Quitclaim deed

§ 10:117 Intervention in sale in order to quitclaim

§ 10:118 As is clause waiving all warranties except title

§ 10:119  Redhibitory rights waiver: Residential transaction

§ 10:120 Waiver of warranty and redhibition rights
addendum—Louisiana real estate—Approved Form

§ 10:121 Waiver of warranty clause in sale

§ 10:122 New Home Warranty Act as exclusive warranty in
sale

§ 10:123 Louisiana residential agreement to buy or sell: New
Construction Addendum

Appendix 10A. New Home Warranty Act

CHAPTER 11. OTHER REAL ESTATE
TRANSFERS

I. DATION EN PAIEMENT

§11:1 Dation en paiement

§ 11:2 —Deed in lieu

§ 11:3 —Necessity of fixed price

§11:4 —Necessity of delivery

§ 11:5 —Mutuality of consent

§ 11:6 —Dation en paiement before maturity of debt
§ 11:7 Encumbrances on the property transferred
§11:8 —Importance of prompt recordation

§ 11:9 —Intention of parties

§ 11:10  Prejudice to other creditors
§ 11:11  The partial dation
§ 11:12 —The partial dation and the Louisiana Deficiency

Judgment Act
§ 11:13 — —Sale provoked by debtor
§ 11:14 —Effect of 1986 amendments to LDJA
§ 11:15 — —Commercial transactions
§ 11:16 — —Consumer transactions
§ 11:17 — —Stipulation as to appraisal in foreclosure

§ 11:18 —Chapter 9 security interest

II. EXCHANGE
§ 11:19 Exchange
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§ 11:20
§ 11:21
§ 11:22
§ 11:23
§ 11:24
§ 11:25
§ 11:26
§ 11:27
§ 11:28
§ 11:29

—Exchange for property and cash

—Effect of contract of exchange

—Eviction from property acquired in exchange
—Rescission on account of lesion

—Application of general rules of sale

Tax-free exchanges under 26 U.S.C.A. § 1031
—Requirements for a 26 U.S.C.A. § 1031 exchange

— —Receipt of money or other nonqualifying property
— —Deferred exchanges and qualified intermediaries

—Exchange of real estate for limited liability or
partnership interest or for stock in corporation

III. DONATIONS INTER VIVOS

§ 11:30
§ 11:31
§ 11:32
§ 11:33
§ 11:34
§ 11:35

§ 11:36
§ 11:37
§ 11:38
§ 11:39
§ 11:40

Donation Inter Vivos

—Acceptance by donee

—Recordation of donations and of acts of acceptance

— —Acceptance by alienation or encumbrance

—Requirements of form

—Donations inter vivos made in contemplation of
married by third persons and interspousal donations
inter vivos

—Stipulation of right of return

—Effect of Conditions Imposed on Donee
—Reservation by donor of usufruct
—Donation omnium bonorum

Donations by and to Corporations and Other Legal
Entities

IV. BOND FOR DEED

§ 11:41
§ 11:42
§ 11:43
§ 11:44
§ 11:45

§ 11:46
§ 11:47
§ 11:48
§ 11:49
§ 11:50
§ 11:51
§ 11:52
§ 11:53

Bond for deed and conditional sale

Definition of bond for deed

Cancellation of bond for deed

Encumbered property

—Prohibition against promissory note for purchase
price

—Escrow requirements

—Distribution of payments

—Effect of failure to designate escrow agent

Transfer of title upon completion of payments

Denial of homestead exemption

Interpretation of ambiguous sale agreements

Prohibited forfeiture clauses

Due on sale clause

xlix



Louisiana ReaL EstaTE TRANSACTIONS

V. BOUNDARY AGREEMENT

§ 11:54  Effect of boundary agreement
§ 11:55  Effect of acquiescence in fence or markers

VI. FORMS

§ 11:56  Dation en paiement by mortgagor to mortgagee

§ 11:57 Partial dation en paiement and act of cancellation
where obligation is based on commercial transaction

§ 11:58 Required clauses of partial dation en paiement where
obligation is based on consumer transaction

§ 11:59  Act of exchange of property

§ 11:60 Clause recognizing tax-free exchange

§ 11:61 Clause in purchase agreement authorizing tax-free
exchange

§ 11:62 Like-kind exchange agreement and related forms for
like-kind exchange of property under 26 U.S.C.A.
§ 1031 for exchanges involving “qualified
intermediaries” pursuant to Treasury Regulation
Section 1.1031(k)-1(g)(4)

§ 11:63 Contribution of real estate to a limited liability
company

§ 11:64  Act of donation, with separate acceptance

§ 11:65 Act of donation to trust, with acceptance in act

§ 11:66  Act of donation by and to a legal entity

§ 11:67 Bond for deed contract

§ 11:68 Mutual cancellation of contract for sale/bond for deed

§ 11:69 Cancellation of bond for deed

§ 11:70  Act establishing boundary and recognition of party
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CHAPTER 12. REAL ESTATE BROKERS
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I. FUNCTIONS OF REAL ESTATE BROKERS

§ 12:1 Generally
§ 12:2  Authority of brokers

§ 12:3 —Written authorization by owner required for sale or
purchase
§ 12:4 — —Mandate to broker

§ 12:5 —Liability of broker as agent for undisclosed principal

II. LICENSING STATUTE AND REGULATIONS

§ 12:6 Louisiana Real Estate License Law
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§ 12:22
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§ 12:24

—Public policy
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— —Definitions

— — —Broker or real estate broker
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§ 12:35
§ 12:36
§ 12:37
§ 12:38
§ 12:39
§ 12:40
§ 12:41

§ 12:42
§ 12:43

Listing agreement

—Oral listing agreement

—Term of listing agreement

Agreement is required; no recovery on quantum
meruit

—No recovery of expenses in absence of agreement

— —Salesperson cannot recover unless brokerage
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Broker as third party beneficiary

Liability of subsequent owners for leasing commission
—Effect of commission clause in lease

Amount and sharing of compensation

—Net listing agreement

—Multiple listing agreement

—Proration rule

—Nonresident brokers

Entitlement to commission

—Listing agreement signed by co-owner

—Liability for commission when vendor not at fault
or when broker failed to obtain a buyer
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§ 12:57
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—Effect of clause that commission is earned at act of
sale

—No right to lien

—Broker’s right to lien for commission on commercial
real estate

—Recording of real estate service agreements and
lien to secure commission for residential property
declared unlawful

—Denial of commission
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—Nonexclusive listing agreements and single party
listing agreements

—Exclusive agency to sell

—Exclusive right to sell

The broker as procuring cause of sale

Extension period

—Rights of broker during extension period

— —Effect of new listing agreement during extension
period
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IV. BROKER’S DUTIES
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§ 12:72 — —Closing procedure

V. AGENCY RELATIONS IN REAL ESTATE

TRANSACTIONS
§ 12:73 Agency relations

§ 12:74
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§ 12:80 — —Disclosure
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§ 12:83 Interference with brokerage relationship
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§ 12:85 Listing release
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§ 12:92 Clause in purchase agreement concerning liability
for brokerage commission (where neither party has
engaged a broker)

§ 12:93 Clause in purchase agreement concerning liability
for brokerage commission (where seller has
engaged a broker)
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Louisiana Real Estate Commission
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§ 12:106  Buyer/broker agreement
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Appendix 12A. Louisiana Real Estate License Law

Appendix 12B. Louisiana Real Estate Commission Rules and
Regulations

Appendix 12C. Agency Relations in Real Estate Transactions
(La. Rev. Stat. §8§ 9:3891 to 9:3899)

CHAPTER 13. GENERAL PRINCIPLES OF
MORTGAGE AND VENDOR’S PRIVILEGE

I. GENERAL PRINCIPLES OF MORTGAGE LAW

§13:1 Function and advantages of mortgage
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§13:5 — —Conventional mortgage

§ 13:6 — —Legal mortgage
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§ 13:11 —Accessory obligations
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§ 13:13 —Predial servitudes

§ 13:14 —Usufruct and right of use

§ 13:15 —Leases

§ 13:16 —Movable property
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II. CONVENTIONAL MORTGAGES

§ 13:18 Conventional mortgages

§ 13:19 —Interpretation of conventional mortgages
§ 13:20 —What law governs

§ 13:21 —Mortgage or sale

§ 13:22 —Requirements of form for a valid conventional
mortgage
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§ 13:24 — — —Authentic act or private signature

§ 13:25 — — —Signature of mortgagor

§ 13:26 — —Limit of liability
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§ 13:40
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— —Description of mortgaged property

Identification of parties

—Granting language
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— —Mortgage to secure performance of an act

— —To paraph or not to paraph

— —Combined note and mortgage

— —Mortgage securing several obligations

—Agreement to mortgage or lend

—Future property and conventional mortgage

—Improvements and mineral rights subject to
mortgage
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III. JUDICIAL AND LEGAL MORTGAGES

§ 13:41
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§ 13:44
§ 13:45
§ 13:46
§ 13:47
§13:48
§ 13:49
§ 13:50
§ 13:51

§ 13:52
§ 13:53
§ 13:54
§ 13:55
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—How created and effect of recordation

—How created—Requirement of money judgment

—Effectiveness of judicial mortgages

— —dJudgments against deceased persons

— —Judgments against heirs

— —Awards of arbitrators

—Where judgments are recorded

—dJudgments of other jurisdictions

—dJudgments in favor of the United States

—dJudgments of other jurisdictions—Judgments of
other state courts

—Effect of appeal

—After-acquired property

—dJudicial mortgages and community property

Legal mortgages

IV. VENDOR’S PRIVILEGE

§ 13:56  Function of vendor’s privilege

§ 13:57 Assumption of debt as vendor’s privilege
§ 13:58 Conditional obligations in act of sale

§ 13:59 Where vendor’s privilege is recorded

§ 13:60 Vendor’s privilege and special mortgage
§ 13:61 Savings and loan vendor’s privilege

V. FORMS

§ 13:62 Installment note secured by mortgage
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§ 13:63 Act of mortgage (traditional form)

§ 13:64 Acknowledged mortgage

§ 13:65 Purchase agreement: Clause for owner financing

§ 13:66  Purchase agreement: Owner financing addendum

§ 13:67 Addendum providing for assumption of first mortgage
and second mortgage to seller

§ 13:68 Act of credit sale

CHAPTER 14. CLASSES OF
CONVENTIONAL MORTGAGES AND
COMMON CLAUSES

I. CLASSES OF CONVENTIONAL MORTGAGE
§ 14:1 Overview

§ 14:2 —The ordinary mortgage

§ 14:3 — —Recitals of ordinary mortgage

§14:4 —The mortgage to secure future advances

§ 14:5 —The collateral mortgage

§ 14:6 — —“Issuance” of the collateral mortgage note

§ 14:7 — —The pledge of the collateral mortgage note:
Requirements
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§ 14:9 — — —Desirability of written pledge or security
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§ 14:10 — —Reissuance of a collateral mortgage note: Pre-
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§ 14:11 — —Transfer of the principal obligation v. reissuance

§ 14:12 — — —Right of transferee of hand note with respect
to future advances

§ 14:13 — —Collateral mortgages and the public records

§ 14:14 — —Applicability of Chapter 9 of the Louisiana
commercial laws to pledges of real estate mortgage
notes

§ 14:15 — — —Securitized financing

§ 14:16 — —Requirement of giving value

§ 14:17 — —Statutory codification of pledge of collateral
mortgage note as a UCC security interest

§ 14:18 — —Prescription of collateral mortgage note

§ 14:19 —Multiple indebtedness mortgage under Civil Code
Article 3298

§ 14:20 — —Drafting of multiple indebtedness mortgage
§ 14:21 — —Article 3298, or multiple indebtedness, mortgage
as substitute for collateral mortgage
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§ 14:22

— —The Article 3298 Mortgage vs. The Collateral
Mortgage

II. CUSTOMARY SECURITY CLAUSES IN

MORTGAGES

§ 14:23 Louisiana security clauses

§ 14:24 —Confession of judgment

§ 14:25 — —Pact de non alienando

§ 14:26 —Due-on-sale clause

§ 14:27 — —Federal preemption of state due-on-sale laws

§ 14:28 — —Bond for deed and the due-on-sale clause

§ 14:29 — —Federal limitations on exercise of due-on-sale
clause

§ 14:30 —Mortgage including pledge of mortgagor’s rights to
insurance

§ 14:31 —Waiver of appraisement

§ 14:32 —Clause appointing mortgagee as keeper

§ 14:33 —Waiver of homestead exemption

§ 14:34 —Insurance

§ 14:35 — —Standard vs. Open Mortgage Clause

§ 14:36  — —Mortgagee’s right to recover insurance proceeds
after judicial sale without appraisal

§ 14:37 —Attorney’s fees

§ 14:38 —Request for notice of seizure and other requests for
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III. FINANCING AND INTEREST PROVISIONS
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§ 14:41
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§ 14:43
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§ 14:45

§ 14:46
§ 14:47
§ 14:48
§ 14:49
§ 14:50
§ 14:51
§ 14:52

Interest

—Simple or precomputed interest

Alternative mortgage financing; adjustable rate,
wrap-around, graduated payment and reverse
mortgages

—Adjustable rate mortgage loans

—Wrap-around mortgage

—Graduated payment mortgage and reverse
mortgage

Interest and usury

—Limitation on rate of mortgage interest

—Loans for commercial or business purposes

—Interest after declaration of default

—Owner financed loans

—Transactions regulated by federal law

—Consumer loans subject to the Louisiana consumer
credit law
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§ 14:53 —Interest on interest

§ 14:54 —Wrap-around and graduated payment mortgages

§ 14:55 —Items not considered interest

§ 14:56 Disbursement of loan proceeds and accrual of interest
§ 14:57 Prepayment

IV. NONRECOURSE LOAN AND IN REM

MORTGAGES
§ 14:58 In rem mortgages and personal liability
§ 14:59 —Negotiating nonrecourse provisions
§ 14:60 —Mortgage given to secure obligations of another
§ 14:61 — —Personal liability on collateral mortgage note

V. ASSUMPTION, ASSIGNMENT AND
AMENDMENT OF MORTGAGES

§ 14:62 Assumption of mortgage

§ 14:63 Transfer subject to mortgage; third possessor

§ 14:64 Transfer and assignment of mortgage and mortgage
notes

§ 14:65 Effect of assignment

§ 14:66  Transfer of part of obligation secured by mortgage

§ 14:67 Amendment and replacement of mortgage and
mortgage notes

VI. FORMS

§ 14:68 Promissory note (secured by construction mortgage)

§ 14:69 Construction mortgage

§ 14:70 Loan agreement (for construction loan)

§14:71 Assignment of borrower’s interest in permits,
contract document and developer’s rights

§ 14:72 Guaranty of loan (construction mortgage loan)

§ 14:73 Collateral mortgage

§14:74 Collateral mortgage note

§ 14:75 Act of pledge of mortgage note and security
agreement

§ 14:76 Collateral pledge agreement (alternative form)

§ 14:77 Hand note

§ 14:78 Clauses in collateral pledge agreement limiting
pledge to actual debt

§ 14:79 Clause for collateral pledge agreement securing
future advances made by the transferee from the
original mortgagee

§ 14:80 Pledge of collateral mortgage note to secure debt of
third party
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Multiple indebtedness mortgage under Civil Code
Article 3298
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Confession of judgment clause in mortgage: Model
clause

Due-on-sale or encumbrance clause

Waiver of procedural delays and appraisement

Clause appointing mortgagee as keeper in event of
default in credit sale and/or mortgage

Waiver of homestead exemption

Negotiated insurance clause in mortgage

Request for notice of seizure
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Acceleration clause in mortgage note
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§ 14:113  Assignment of note and mortgage in default

§ 14:114  Assignment of secured obligations and multiple
indebtedness mortgage

§ 14:115  Act of amendment of mortgage

§ 14:116  Clause in mortgage authorizing renewal or
refinancing note
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CHAPTER 15. RANKING AND
CANCELLATION OF MORTGAGES, LIENS
AND PRIVILEGES

I. RANKING OF MORTGAGES, PRIVILEGES AND
LIENS
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§ 15:2 Mortgage priority
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§ 15:5 — —Purpose of special priority of vendor’s privilege
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health, housing and environmental violations
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§ 15:13 —Federal tax liens
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§ 15:16 — —Refiling of federal tax lien

§ 15:17 The federal estate and gift tax liens
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§ 15:19 Privileges under private works act
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under La. Rev. Stat. § 9:5167.1

—Cancellation by written direction of mortgagee of
nonparaphed obilgations and by licensed financial
institutions

—Uniform cancellation affidavit

—Reinscription of mortgages, privileges, and
judgments

— —General rule

— —Duration of inscription if described obligation
matures nine years or more from the date of the
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affidavit)
§ 15:72 Affidavit of lien
§ 15:73 Release of lien bond
§ 15:74 Affidavit depositing cash bond to cancel lien
§ 15:75 Waiver of lien and privilege
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