
Table of Contents

PART I. PREPARING FOR THE
DEPOSITION

CHAPTER 1. THE TOOLS OF
DISCOVERY
§ 1:1 Introduction to the new Federal Rules of Civil

Procedure
§ 1:2 Taking the case
§ 1:3 Discovery planning and the scheduling order
§ 1:4 Required disclosures
§ 1:5 Timing
§ 1:6 Document preservation
§ 1:7 Impact of discovery planning and required

disclosures
§ 1:8 Alternatives to oral deposition
§ 1:9 Discovery objectives
§ 1:10 Interrogatories—Advantages and disadvantages
§ 1:11 Use of interrogatories
§ 1:12 Request for production—Advantages and

disadvantages
§ 1:13 Production of electronically stored information
§ 1:14 Use of requests to produce
§ 1:15 Obtaining information from a non-party—Use of

subpoena under Rule 45
§ 1:16 Physical and mental examinations—Advantages

and disadvantages
§ 1:17 Use of physical and mental examinations
§ 1:18 Requests to admit—Advantages and

disadvantages
§ 1:19 Use of requests to admit
§ 1:20 Written depositions—Advantages and

disadvantages
§ 1:21 Use of written depositions
§ 1:22 Sequencing discovery devices—The authority to

sequence
§ 1:23 —The pyramid approach

xv



§ 1:24 —The contention approach
§ 1:25 The place of depositions in the sequence
§ 1:26 The discovery plan

CHAPTER 2. PLANNING TO TAKE
DEPOSITIONS
§ 2:1 Deciding to take the deposition—The factors
§ 2:2 Advantages of taking an oral deposition
§ 2:3 Disadvantages of taking an oral deposition
§ 2:4 Advantages of oral depositions & recognizing the

overrating
§ 2:5 Scope of depositions
§ 2:6 The need for the story
§ 2:7 Developing the story through deposition
§ 2:8 Using the storytelling model
§ 2:9 Competing stories—Determining the adversary’s

position
§ 2:10 Organization of file materials
§ 2:11 Re-organizing the file for the deposition
§ 2:12 Tracking non-deposition discovery materials
§ 2:13 Organizing documents for the deposition
§ 2:14 Understanding each side’s position
§ 2:15 Deposition billing
§ 2:16 Alternative billing
§ 2:17 Special considerations for deposing witnesses for

whom english is an additional language

CHAPTER 3. COMPUTERIZED
DEPOSITIONS
§ 3:1 The expanding role of computers in litigation
§ 3:2 Computerized discovery
§ 3:3 Using computers to prepare for deposition
§ 3:4 Using computers during the deposition
§ 3:5 Using computers after the deposition
§ 3:6 The uses and abuses of artificial intelligence in

deposition practice
§ 3:7 The Effective Use of AI in Deposition Practice
§ 3:8 The Ethical Use of GAI in Deposition Practice

CHAPTER 4. MATTERS TO CONSIDER
BEFORE THE DEPOSITION
§ 4:1 Generally

DEPOSITIONS PROCEDURE STRATEGY AND TECHNIQUE 3D

xvi



§ 4:2 Timing
§ 4:3 —California
§ 4:4 Notice—Generally
§ 4:5 Notice of deposition before action
§ 4:6 Notice for deposition before mandatory initial

disclosure process
§ 4:7 Notice of written deposition
§ 4:8 Notice of oral deposition—Generally
§ 4:9 Notice to party deponents
§ 4:10 Notice to non-party deponents and subpoenas
§ 4:11 Depositions outside the United States
§ 4:12 Location—Generally
§ 4:13 Proper location
§ 4:14 Strategic location
§ 4:15 —Local
§ 4:16 —Out-of-town
§ 4:17 Persons attending the deposition
§ 4:18 Attendance in a class action case
§ 4:19 Persons before whom depositions may be taken
§ 4:20 Methods of recording deposition
§ 4:21 The deposition of an organization—Overview of

the Rule 30(b)(6) deposition
§ 4:22 —The notice or subpoena for a Rule 30(b)(6)

deposition
§ 4:23 —The kind of organizations that can be deposed

under Rule 30(b)(6)
§ 4:24 —Designating and preparing the representative
§ 4:25 —Sanctions
§ 4:26 The apex doctrine

CHAPTER 5. VIDEOTAPED
DEPOSITIONS
§ 5:1 The trend toward presumptive videotaping
§ 5:2 The systemic advantages and disadvantages of

videotaping
§ 5:3 Tactical advantages and disadvantages of

videotaping depositions
§ 5:4 The mechanics of the videotaped deposition
§ 5:5 Questioning techniques unique to videotaped

examination
§ 5:6 Defending videotaped depositions

TABLE OF CONTENTS

xvii



CHAPTER 6. PRE-DEPOSITION
PROCEDURES
§ 6:1 The ritualistic nature of depositions
§ 6:2 Nonverbal communication in the deposition
§ 6:3 —Physical layout of deposition room
§ 6:4 —Monitoring nonverbal cues
§ 6:5 Putting nonverbal cues on the record
§ 6:6 Assisting the court reporter
§ 6:7 Agreeing to ‘‘the usual stipulations’’
§ 6:8 The procedural rules
§ 6:9 Use of exhibits

PART II. THE DEPOSING
ATTORNEY’S PERSPECTIVE

CHAPTER 7. EFFECTIVE DEPOSITION
QUESTIONING
§ 7:1 How deponents think—The neuroscience of

effective questioning
§ 7:2 Availability of leading questions
§ 7:3 Areas of inquiry
§ 7:4 Background of deponent
§ 7:5 Cause of action
§ 7:6 Damages
§ 7:7 Question format—Open vs. Closed Questions
§ 7:8 Impeachment information
§ 7:9 Estimating distance and time
§ 7:10 Closing questions
§ 7:11 Information from other sources
§ 7:12 Examiner reaction
§ 7:13 The importance of follow-up questions
§ 7:14 Deponent answers—Generally
§ 7:15 Unresponsive answer
§ 7:16 Rambling answer
§ 7:17 Incomplete answer
§ 7:18 Handling objections made as strategy
§ 7:19 Requests for recess
§ 7:20 Concluding the deposition
§ 7:21 Subsequent production of documents
§ 7:22 Questioning by other attorneys

DEPOSITIONS PROCEDURE STRATEGY AND TECHNIQUE 3D

xviii



§ 7:23 Post-deposition demeanor of deponent
§ 7:24 Special considerations—Deposing the expert
§ 7:25 Pre-deposition preparation for experts
§ 7:26 Demeanor of expert
§ 7:27 Top 10 deposition questioning techniques

CHAPTER 8. MANAGING CONFLICT IN
THE DEPOSITION
§ 8:1 Generally
§ 8:2 Objections—Generally
§ 8:3 The law permitting instructions not to answer
§ 8:4 Scope not proper ground for instruction not to

answer
§ 8:5 Privilege the only proper ground for instruction

not to answer
§ 8:6 Privileges—Generally
§ 8:7 Law governing privilege
§ 8:8 The attorney-client privilege—Generally
§ 8:9 —Elements
§ 8:10 —Waiver
§ 8:11 Preserving the privilege
§ 8:12 The work-product doctrine—Generally
§ 8:13 —Burden to obtain discovery
§ 8:14 —Handling objections to work-product protection
§ 8:15 Additional common law privileges
§ 8:16 Fifth Amendment as basis for instruction not to

answer
§ 8:17 Objections to prevent waiver
§ 8:18 Asking ‘‘bad’’ questions—An advantage
§ 8:19 Objections to control damage
§ 8:20 Response to coaching the deponent—Generally
§ 8:21 No response to objection
§ 8:22 Response to objection—Restate the question

verbatim
§ 8:23 —Re-phrase the question
§ 8:24 —Meet the objection
§ 8:25 —Seek judicial relief
§ 8:26 Compelling deposition responses
§ 8:27 Procedure to compel deposition response
§ 8:28 Motion to compel—Court power
§ 8:29 —Sanctions
§ 8:30 —Court discretion

TABLE OF CONTENTS

xix



§ 8:31 —Factors

CHAPTER 9. DEPOSING ATTORNEY’S
POST-DEPOSITION PROCEDURES
§ 9:1 Generally
§ 9:2 Preparing a deposition summary
§ 9:3 Deposition summary format
§ 9:4 Client letter
§ 9:5 Preserving the right to change the transcript
§ 9:6 The accurate transcript
§ 9:7 Errors in the transcript
§ 9:8 Submission of record to the witness
§ 9:9 Obtaining waiver of deponent’s rights
§ 9:10 Challenging deponent changes to transcript
§ 9:11 Formalities of modifying the transcript
§ 9:12 The substance of changes
§ 9:13 Using the deponent’s changes at trial
§ 9:14 Certification of the transcript
§ 9:15 Filing the transcript
§ 9:16 Expedited transcription

PART III. THE DEFENDING
PARTY’S PERSPECTIVE

CHAPTER 10. PREPARING FOR THE
DEPOSITION
§ 10:1 Taking an active role
§ 10:2 Preparation sessions
§ 10:3 Preparation session—The procedure
§ 10:4 Establishing rapport with the deponent
§ 10:5 Speaking the deponent’s language
§ 10:6 Effective review of the deposition rules
§ 10:7 Effective review of the case
§ 10:8 Preview the nature of the deposition interaction
§ 10:9 Effective review of deposition interaction rules
§ 10:10 The key rules of the interaction
§ 10:11 Avoid powerless language
§ 10:12 Client vs. non-client deponents
§ 10:13 Witness self-evaluation
§ 10:14 Understanding the lay witness

DEPOSITIONS PROCEDURE STRATEGY AND TECHNIQUE 3D

xx



§ 10:15 The essentials of defending depositions—
Strategies and ethics

§ 10:16 The expert witness
§ 10:17 Types of experts
§ 10:18 Information required to be disclosed regarding

experts
§ 10:19 Selecting the expert
§ 10:20 Preparation session for the expert deponent
§ 10:21 Understanding the expert witness
§ 10:22 Monitoring the interaction

CHAPTER 11. PRESENTING THE
DEPONENT
§ 11:1 Protecting the deponent
§ 11:2 Establishing a role
§ 11:3 Functions of the presenting attorney
§ 11:4 Monitoring the propriety of interaction
§ 11:5 Timing of objections
§ 11:6 Instructing the deponent not to answer
§ 11:7 Deciding to instruct not to answer
§ 11:8 Responding to an instruction not to answer
§ 11:9 Objections as strategy
§ 11:10 Rehabilitation—Questioning the deponent
§ 11:11 —When rehabilitation is appropriate
§ 11:12 —When rehabilitation is inappropriate

CHAPTER 12. NONVERBAL
COMMUNICATION IN THE DEPOSITION
§ 12:1 The significance of nonverbal cues
§ 12:2 Use of voice
§ 12:3 Effective body language
§ 12:4 Monitoring personal space
§ 12:5 Monitoring the nonverbal cues of others
§ 12:6 Making a record

CHAPTER 13. DEFENDING ATTORNEY’S
RIGHT TO TERMINATE THE
DEPOSITION AND SEEK JUDICIAL
RELIEF
§ 13:1 Introduction

TABLE OF CONTENTS

xxi



§ 13:2 Defending attorney’s termination of the
deposition

§ 13:3 Defending attorney’s sanctions

CHAPTER 14. DEFENDING ATTORNEY’S
POST-DEPOSITION PROCEDURES
§ 14:1 Introduction
§ 14:2 Submission of record to deponent
§ 14:3 Waiver
§ 14:4 Changes in deposition testimony
§ 14:5 The scope of changes
§ 14:6 Use of changes at trial
§ 14:7 Formalities
§ 14:8 The decision to change testimony
§ 14:9 Certification and filing

CHAPTER 15. THE DEPOSITION OF AN
EXPERT WITNESS
§ 15:1 The expert witness
§ 15:2 Types of experts
§ 15:3 The disclosure regime for testifying experts
§ 15:4 Deposing the expert
§ 15:5 Questions the expert dislikes
§ 15:6 Defending the expert deposition
§ 15:7 Expert’s deposition fees

PART IV. USE OF DEPOSITION
AT TRIAL

CHAPTER 16. PREPARING THE
DEPOSITION FOR USE AT TRIAL
§ 16:1 Introduction
§ 16:2 Designating deposition testimony
§ 16:3 Selecting deposition testimony to designate
§ 16:4 Formally designating the testimony
§ 16:5 Selecting a method of presentation
§ 16:6 Re-creating the deposition atmosphere
§ 16:7 Minimizing awkwardness with a cautionary

instruction
§ 16:8 Preparation for fairness and cross-designations

DEPOSITIONS PROCEDURE STRATEGY AND TECHNIQUE 3D

xxii



§ 16:9 Fairness designations
§ 16:10 Cross-designations

CHAPTER 17. USING THE DEPOSITION
AT TRIAL
§ 17:1 Introduction
§ 17:2 Rules governing the use of depositions at trial
§ 17:3 Use of adverse party’s deposition at trial
§ 17:4 Use of unavailable witness’s deposition at trial
§ 17:5 Use of available, non-party depositions at trial
§ 17:6 Party’s use of own deposition
§ 17:7 Use of deposition from prior action
§ 17:8 Limits on the use of depositions at trial under the

Rules of Evidence
§ 17:9 Objections to admissibility of deposition

testimony at trial

APPENDIX
Appendix A. Federal and State Deposition Practice

Rules

Table of Laws and Rules

Table of Cases

Index

TABLE OF CONTENTS

xxiii


