
Index

ABANDONMENT
Generally, 1:5

ABDUCTION
Children

statutory defence of necessity, 1:151

ABORIGINAL OFFENDER
Gladue factors, evidence of, 4:17, 4:18
Sentencing, 4:17, 4:18

ACCIDENT
Generally, 1:6 to 1:8
Murder and defence of, 1:7, 1:8

ACCOMPLICE
Generally, 2:16 to 2:18
Corroboration, 2:16
Jury instruction, 2:18
Meaning of, 2:17

ACTUS REUS
See ASSAULT BODILY HARM,

aggravated assault; INDECENT
ACT; SEXUAL ASSAULT, actus
reus and mens rea

ADJOURNMENTS
Generally, 3:158
Appeal from refusal, 3:165
Indictable offences, 3:159
Length, 3:163, 3:164

non-juridical day, 3:164
specific date, 3:163

Procedural irregularities, 3:166
Summary offences, 3:160
Where court may grant, 3:161
Where court may not grant, 3:162

ADMISSIBILITY
Generally, 2:2 to 2:4
Charter of Rights and Freedoms, 2:4
General rule, 2:1
Probative value and prejudicial effect, 2:3
Relevance, 2:2

AFTER-THE-FACT CONDUCT
See POST-OFFENCE CONDUCT

AGE
Generally, 1:9
Sexual offences, 1:10

mistake of fact, re, 1:134

AGGRAVATED ASSAULT
Generally, 5:233 to 5:236
Elements of the offence, 5:233 to 5:235
Included/related offences, 5:236

AIDING AND ABETTING
See PARTIES TO AN OFFENCE

ALIBI
Generally, 1:11 to 1:19
Burden of proof, 1:18
Charge to jury, 1:19
Disbelieved alibi, effect of, 1:15

deliberately concocted, 1:16
Disclosure of, 1:12

adequacy of disclosure, 1:13
effect of non-disclosure or inadequate

disclosure, 1:13
who may make disclosure, 1:14

Essence of, 1:11
Who may testify in support of, 1:17

APPEALS
Generally, 3:313
Abatement, 3:365
Against orders complied with, 3:361
Amending indictment, 3:363
Appointment of counsel, 3:330
Bail pending appeal, 3:326, 3:366 to

3:372
Charter issues not raised at trial, 3:364
Credibility issues, 3:359
Extensions, 3:329
Fresh evidence

generally, 3:355
examination of witnesses, 3:357
test, 3:356

Indictable offences — Part XXI, 3:320 to
3:323

bail pending appeal, 3:366
after new trial ordered, 3:369
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APPEALS—Cont’d
Indictable offences — Part XXI, 3:320 to

3:323—Cont’d
bail pending appeal, 3:366—Cont’d

appeal from conviction, 3:367
appeal from sentence, 3:368
further offences alleged, 3:372
review and variation of bail orders,

3:371
successive applications, 3:370

forum, 3:323
right of appeal

accused, of, 3:320
Crown, of, 3:321, 3:322

Interveners, 3:331
New theory of liability, Crown raising on

appeal, 3:360
Post-sentence reports, 3:335
Powers of appellate court

generally, 3:336
miscarriage of justice, 3:340
on appeal from conviction, 3:338 to

3:342
outcomes, 3:341

on appeal from verdict of unfit to stand
trial or not responsible on account
of mental disorder, 3:338 to 3:342

outcomes, 3:342
power to set aside, 3:343

on appeal of acquittal
grounds on which court will set

aside, 3:350
possible outcomes, 3:351
what constitutes acquittal, 3:349

on appeal of sentence
generally, 3:352
outcomes, 3:354
test, 3:353

to allow appeal, 3:338
unreasonable, meaning of, 3:339

to dismiss for want of prosecution,
3:337

to dismiss notwithstanding errors,
3:344

section 686(1)(b)(i), 3:345
section 686(1)(b)(iii), 3:346
section 686(1)(b)(iv), 3:347

to refuse appeal and substitute
appropriate conclusion, 3:348

Reasons for judgment, issues arising
from, 3:358

APPEALS—Cont’d
Re-hearing, application for, 3:333
Reinstatement, 3:334
Report by trial judge, 3:332
Stay pending appeal, 3:327, 3:328

driving prohibition, 3:327
other orders, 3:328

Summary convictions — Part XXVII,
3:314

bail pending appeal, 3:372
costs, 3:362
form of appeal, 3:318, 3:319

under sections 812-828, 3:318
under sections 829-838, 3:319

forum, 3:317
right of appeal

accused, of, 3:315
Crown, of, 3:316

Supreme Court of Canada, 3:325
Test cases, 3:362
Time limits for filing, 3:329
Youth Criminal Justice Act matters, 3:324

ARREST OR DETENTION
See also CHARTER OF RIGHTS AND

FREEDOMS
Pursuant to warrant, 3:51
Warrantless arrest

citizen’s arrest powers, 3:52
peace officers, 3:53

ARSON
Generally, 5:392 to 5:395
Elements of offence, 5:391 to 5:393

ASSAULT
Elements of the offence, 5:215 to 5:221
Included/related offences, 5:223
Wording of charge, 5:222

ASSAULT BODILY HARM
Generally, 5:226 to 5:232
Constitutional issues, 5:231
Elements of the offence, 5:226 to 5:229
Included/related offences, 5:232
Wording of charge, 5:230

ASSAULT PEACE OFFICER
Generally, 5:237 to 5:240
Elements of the offence, 5:237 to 5:240
Included/related offences, 5:240
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ASSAULT WITH A WEAPON
Generally, 5:224, 5:225

ATTEMPT
Generally, 5:18 to 5:20
Punishment for, 5:20
Specifically, 5:19

AUTOMATISM
Generally, 1:20
Constitutionality of s. 33.1, 1:40
Defence of, advancing

generally, 1:24
test

generally, 1:25
air of reality, 1:26
evidentiary burden, discharging,

1:26
persuasive burden, discharging, 1:31
type of automatism, determining

generally, 1:27
cause, determining, 1:28
continuing danger, 1:29
internal cause factor, 1:28
policy considerations, 1:30

Mental disorder automatism
generally, 1:22
examples of cases, 1:32

Non-mental disorder automatism
generally, 1:22
examples of conditions found to consti-

tute
generally, 1:33 to 1:36
concussions, 1:33
head, blows to, 1:33
hypoglycaemia, 1:34
impairments, involuntary, 1:36
psychological blows, 1:35

examples of conditions that may consti-
tute

generally, 1:37 to 1:39
automatism defence, ‘‘rolled up,’’

1:40
epilepsy, 1:37
intoxication, self-induced, 1:39
‘‘rolled up’’ automatism defence,

1:40
sleep disorders, 1:38

AUTREFOIS ACQUIT AND
AUTREFOIS CONVICT

See RES JUDICATA

BAIL
See INTERIM RELEASE

BATTERED WOMAN SYNDROME
Defence of, 1:42
Opinion evidence on, 2:208

duress, 2:210
necessity, 2:211
raising reasonable doubt, 2:212
section 34, self defence, 2:209

BREACH OF COURT ORDER
Generally, 5:111 to 5:115

BREACH OF TRUST BY PUBLIC
OFFICER

Generally, 5:73 to 5:76

BREAKING AND ENTERING
Generally, 5:337 to 5:342
Constitutional issues, 5:341
Elements of the offence, 5:337 to 5:339
Included/related offences, 5:342
Presumption, s. 348(2), 5:342
Wording of charge, 5:340

BURDEN OF PROOF
Generally, 2:5 to 2:12
Admissibility of statements, 2:321
Dangerous offender application, 4:148
Evidentiary burden

on particular issues, 2:10
on whole of case, 2:11

General rule, 2:5
Jury instruction, 2:6, 2:9
Standard of proof

applied to whole of evidence, 2:7
exception, 2:12
on persuasive (legal) burden, 2:8

CANADA EVIDENCE ACT
Financial records, 2:95
Protection of

cross-examination, 2:226
previous convictions, 2:122
previous inconsistent statement,

2:226 to 2:234
where person over 14 years of age,

2:51
where person under 14 years of age,

2:50

CAUSING A DISTURBANCE
Generally, 5:30 to 5:33

INDEX
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CAUSING A DISTURBANCE—Cont’d
Constitutional issues, 5:32
Elements of the offence, 5:30, 5:31
Included/related offences, 5:33

CHARACTER EVIDENCE
Generally, 2:1, 2:19 to 2:26
Third parties, pertaining to

complainant’s prior sexual activity,
2:24

defence witness, with respect to
character of Crown witness, 2:21

to prove disposition of co-accused,
2:26

to prove disposition of victim, 2:23
to show someone else may have com-

mitted crime, 2:25
unsavoury witness, 2:22

CHARACTER OF ACCUSED
Generally, 2:27 to 2:43
Accused

cross-examination, 2:40
direct testimony, 2:38
rebuttal, 2:39

Admissibility, 2:27
Cross-examination of Crown witnesses,

2:213
Defence witnesses, cross-examination,

2:37, 2:41
Evidence called to rebut evidence of good

character
prior conviction, 2:41, 2:42
similar fact evidence, 2:41

Evidence types
generally, 2:28 to 2:35
criminal association, 2:28
disreputable conduct, uncharged, 2:32
drugs, using/dealing, 2:30
expert evidence re group-membership,

2:35
gang association, 2:28
group-membership, expert evidence re,

2:35
lifestyle, 2:33
obstruction of justice, 2:29
prior convictions/imprisonments, 2:31
sexual orientation, 2:34
threats, 2:29

CHARACTER OF ACCUSED—Cont’d
Means by which accused puts character in

issue
calling defence witnesses to attest to

good character, 2:37
cross-examination of Crown witnesses,

2:36
leading evidence of deceased’s

propensity for violence, 2:39
leading evidence of disposition of third

parties to commit the offence,
2:40

testifying, 2:38
Permissible uses, 2:27
Rebutting evidence of good character

prior conviction, 2:41 to 2:43
Weight, 2:27

CHARGES
See WITHDRAWAL OF CHARGES

CHARTER OF RIGHTS AND
FREEDOMS

Another judicial proceeding under s. 13,
meaning of, 6:155 to 6:169

Applicability
generally, 6:1
government, to, 6:7, 6:8
interpretation, principles of, 6:2
retrospectivity, 6:1
territorial application, 6:3

Applications
adoption of voir dire evidence at trial

proper, 3:172
burden of proof, 3:171
evidentiary hearing, 3:170
notice requirement, 3:168
standing to bring, 3:167
timing, 3:169

Arbitrary detention, s. 9, 6:80 to 6:91
generally, 6:80
absence of reasonable and probable

grounds, 6:86
arrest for investigation, 6:87
failure to bring accused before justice

of peace within 24 hours, 6:90
meaning of detention, 6:82
policy arrest, 6:89
purpose of right, 6:81
random stops, 6:88
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CHARTER OF RIGHTS AND
FREEDOMS—Cont’d

Arbitrary detention, s. 9, 6:80 to 6:91
—Cont’d

specifically
statute authorizes compulsory deten-

tion, 6:81
test for application of right, 6:82 to

6:84
Arrest or detention, rights arising upon, s.

10, 6:92 to 6:113
arrest, meaning of, 6:95
detained, meaning of, 6:96, 6:97
right to counsel, s. 10(b), 6:92 to 6:113

changes in jeopardy, 6:102
comprehending the right, 6:101
consulting in private, 6:104
continuing basis, 6:105
counsel of choice, 6:103
denigration of, police must avoid,

6:110.50
impaired driving, 6:102
implementational duties, 6:100
informational duties, 6:99
infringement, 6:112, 6:113
meaningful opportunity to contact,

6:107
obligation to make lawyer available,

6:108
plea bargain, 6:110
purpose of the right, 6:93
right to have counsel present, 6:106
waiver of right, 6:111
young persons, 6:109

Charged with offence, rights arising upon,
s. 11, 6:114 to 6:149

generally, 6:114
benefit of lesser punishment, s. 11(i),

6:149
double jeopardy, s. 11(h), 6:144
elements of s. 11, 6:120 to 6:143
meaning of ‘‘charged with an offence,’’

6:118, 6:119
presumption of innocence, s. 11(d),

6:134
purpose of right, 6:115
retrospective application of offence

provisions, s. 11(g), 6:143
right against testimonial compulsion, s.

11(c), 6:133

CHARTER OF RIGHTS AND
FREEDOMS—Cont’d

Charged with offence, rights arising upon,
s. 11, 6:114 to 6:149—Cont’d

right to be informed of specific offence,
s. 11(a), 6:120

right to be tried within a reasonable
time, s. 11(b), 6:121 to 6:132.50

right to fair trial, s. 11(d), 6:135
independent and impartial tribunal,

6:137
public hearing, 6:136

right to jury trial, s. 11(f), 6:142
right to obtain reasonable bail, s. 11(e),

6:138
test for application of right, 6:116 to

6:119
Costs, 6:199
Cruel or unusual punishment, right not to

be subjected to, s. 12, 6:150 to 6:170
generally, 6:150
components of right, 6:155 to 6:169

child pornography and child
exploitation-related offences,
6:166

dangerous offender proceedings,
6:158

detention pending deportation, 6:159
elimination of conditional sentence

order, 6:167
firearms prohibitions, 6:161
forfeiture provisions, 6:162
impaired driving offences, 6:163
mandatory minimum sentences for

firearms offences, 6:160
parole ineligibility, 6:164
provincial driving offences, 6:165

consequences of infringement, 6:170
meaning of punishment, 6:154
meaning of treatment, 6:153
purpose of right, 6:151
test for application of right, 6:152
victim fine surcharge, 6:169

Equality rights, 6:184 to 6:189
generally, 6:184
components of right, 6:187, 6:188
consequences of infringement, 6:189
purpose of right, 6:185
test for application of right, 6:186

Evidence, exclusion of, 6:203 to 6:213
generally, 6:203

INDEX

Index-5© 2021 Thomson Reuters, Rel. 7, 12/2021



CHARTER OF RIGHTS AND
FREEDOMS—Cont’d

Evidence, exclusion of, 6:203 to 6:213
—Cont’d

analytical framework, 6:210
burden of proof, 6:209
purpose of section 24(2), 6:204
test for application of section 24(2),

6:205 to 6:208
court of competent jurisdiction,

6:207
notice of alleged infringement, 6:206
obtained in a manner that infringed

or denied a right, 6:205
voir dire, 6:208

Invalidity under Section 52(1), 6:221
analysis, 6:224
evidence and procedure, 6:225
purpose, 6:222
threshold test, 6:223

Justification of infringement under Sec-
tion 1, 6:214

analysis
consequences of no justification,

6:220
evidence in support of justification,

6:218
Oaks test, 6:219
onus, 6:217

purpose, 6:215
threshold test, 6:216

Life, liberty and security of person, s. 7,
6:9 to 6:41

generally, 6:9
components of right, 6:15 to 6:41
infringement, 6:40, 6:41
meaning of life, liberty or security of

the person, 6:11
purpose of right, 6:10
specific principles of fundamental

justice
aboriginal offender status, 6:35
abuse of process, 6:29
consenting to NCRMD verdict, 6:33
diminished moral blameworthiness

of young persons, 6:17
ex parte trials, 6:34
extra-territorial prosecutions, 6:32
fault element, 6:19
full answer and defence, 6:20
harm principle, 6:30

CHARTER OF RIGHTS AND
FREEDOMS—Cont’d

Life, liberty and security of person, s. 7,
6:9 to 6:41—Cont’d

specific principles of fundamental
justice—Cont’d

non-codification of offence, 6:21
pre-charge delay, 6:24
present during trial, right to be, 6:39
proportionality in sentencing, 6:36
prosecutorial independence, 6:38
retrospective application of legisla-

tive scheme, 6:18
right to remain silent, 6:23
self-incrimination, 6:25
specific defences, 6:22
state obligation to provide legal

assistance, 6:31
vagueness and overbreadth, 6:26

test for application of right, 6:11 to
6:14

Remedies
section 24(1), 6:190 to 6:202

generally, 6:190
available remedies, 6:197
components of s. 24(1) analysis,

6:195 to 6:202
constitutional exemption, 6:201

costs, 6:199
exclusion of evidence pursuant to

s. 24(1), 6:202
reduction in sentence, 6:200
stay of proceedings, 6:198

purpose of section, 6:191
test for application, 6:192

court of competent jurisdiction,
6:194

standing to seek remedy, 6:193
section 24(2), 6:203 to 6:213

generally, 6:203
analytical framework, 6:210
burden of proof, 6:209
purpose of section, 6:204
test for application, 6:205 to 6:208

court of competent jurisdiction,
6:207

notice of infringement, 6:206
obtained in a manner that

infringed or denied a right,
6:205

voir dire, 6:208
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CHARTER OF RIGHTS AND
FREEDOMS—Cont’d

Right to assistance of interpreter, s. 14,
6:177 to 6:183

Right to be protected against self-incrimi-
nation, s. 13, 6:171 to 6:176

generally, 6:171
components of right, 6:174, 6:175
infringement, 6:176
purpose of right, 6:172
test for application of right, 6:173

Search and seizure, s. 8, 6:42 to 6:79
generally, 6:42
components of right, 6:48

authorized by statute or warrant,
6:53 to 6:65

application to quash, 6:62
detention of items seized, 6:59
execution of warrant, 6:58
grounds fully stated, 6:56
media access to Information to

Obtain, 6:64
parameters of search, 6:57
reasonable grounds, 6:55
sealing the warrant, 6:65
seizure of privileged documents,

6:63
telewarrants, 6:60

bodily samples and examinations,
6:66

border searches, 6:67
computers and electronic devices,

6:75
consent searches, 6:49
exigent circumstances, 6:68
hot pursuit, 6:69
intercepting private communications,

6:76
inventory searches, 6:73
perimeter searches, 6:70
plain view, 6:76.50
school searches, 6:71
search during crime scene investiga-

tion, 6:72
search incidental to arrest, 6:50
search incidental to investigative

detention, 6:52
sniffer searches, 6:74
strip searches, 6:51

infringement, 6:78, 6:79
purpose of right, 6:43

CHARTER OF RIGHTS AND
FREEDOMS—Cont’d

Search and seizure, s. 8, 6:42 to 6:79
—Cont’d

test for application of right, 6:44 to
6:47

meaning of search and seizure, 6:47
reasonable expectation of privacy,

6:44
waiver of right, 6:77

CHILD ABDUCTION
Generally, 5:242

CHILD LURING
Generally, 5:144 to 5:148
Elements of the offence, 5:144 to 5:146
Included/related offences, 5:148
Wording of charge, 5:147

CHILD PORNOGRAPHY
Generally, 5:138 to 5:143
Constitutional issues, 5:142
Elements of the offence, 5:138 to 5:140
Included/related offences, 5:143
Wording of charge, 5:141

CHILDREN
Abduction-related charges

statutory defence of necessity, 1:151
Capacity to testify, 2:50

generally, 2:50
determination of, 2:50

Testimony of witnesses under 18 years
admissibility, 2:333
videotaped statements, 2:335
waiver of right to consult counsel or

parent/adult of choice, 2:333

CIRCUMSTANTIAL EVIDENCE
Generally, 2:13
Versus direct evidence, 2:13

CO-ACCUSED
Generally, 2:44 to 2:47
Jointly charged accused, 2:45

cross-examination of all witnesses
called by other accused, 2:46

cross-examination of another co-ac-
cused, 2:46

decision to testify or to not testify, 2:45
in-court statements and evidence

guilty plea not admissible, 2:44

INDEX
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CO-ACCUSED—Cont’d
One accused calling defence, other not,

procedure, 2:45
Out-of-court statements, 2:47

conspiracy evidence, 2:47
cross-examination on, 2:47

Separately charged or separately
convicted accused, 2:44

co-accused charged as accessory after
the fact, 2:44

Crown calling co-accused as witness,
2:44

guilty plea of co-accused and charge to
jury, 2:44

COLLATERAL ISSUES
Generally, 2:15
Modifications of rule, 2:15

COLOUR OF RIGHT
Defence not applying

fraudulent behaviour, 1:49
moral belief, 1:50
unlawful claim, 1:48

General principles, 1:43 to 1:54
parameters of defence, 1:43
state of mind required, 1:44

Mistake of fact and
generally, 1:51
mistake of law applicable, 1:52
subjective test for honest belief, 1:53

Mistake of law and, 1:54
Offences where defence can or cannot be

used
complete defence, 1:45
no defence, 1:47
partial defence, 1:46

COMPENSATION ORDERS
See RESTITUTION/COMPENSATION

ORDERS

COMPUTERS, UNAUTHORIZED USE
OF

Generally, 5:321 to 5:324
Elements of the offence, 5:321 to 5:323
Wording of charge, 5:324

COMPUTER SERVICE, POSSESSION
OF DEVICE TO OBTAIN

Generally, 5:325 to 5:327

CONDITIONAL SENTENCE
See SENTENCING

CONFESSIONS
Generally, 2:298 to 2:319
Admissibility, 2:298, 2:299 to 2:301

see also CONFESSIONS, voluntariness
Burden of proof, 2:322
Editing accused’s statement, 2:331
Exceptions to proving voluntariness

before being entered in evidence
res gestae, 2:289
statement made to undercover officers,

2:291
statement that is subject matter of

charge, 2:290
General principles on admissibility, 2:285
Jury direction, 2:332
Person in authority, 2:298 to 2:319

generally, 2:298
defined, 2:299 to 2:301
dispute as to whether, 2:298

Privileged statements, 2:296
Protected statements, 2:295
Religious communications, 2:296
Self-serving statements, 2:294
Statement, meaning of, 2:297
Use by Crown once proven voluntary

part of own case, 2:330
use for cross-examination, 2:330

Voir dire
burden of proof, 2:321
evidence

previous statements, 2:327
procedure, 2:322
procedure after statement found volun-

tary, 2:322
right of defence to cross-examine wit-

nesses on co-accused’s statements,
2:328

testimony of accused, 2:327
when, 2:323
when required, 2:320
witnesses Crown will require, 2:324 to

2:329
generally, 2:324
explanation for non-attendance,

2:325
person in authority, 2:298 to 2:319
videotaping, 2:329

Voluntariness, 2:298 to 2:319
factors in determining

accused advised of right to remain
silent, 2:312
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CONFESSIONS—Cont’d
Voluntariness, 2:298 to 2:319—Cont’d

factors in determining—Cont’d
accused believed statement was

legally required, 2:310
accused compelled by statute to

make statement, 2:309
accused denied counsel, 2:316
accused giving prior statements

under inducement, 2:314
accused’s fear of police, 2:311
deprivation of physical needs, 2:316
guilty plea, 2:286
intelligence of accused, 2:317
length of time spent in custody,

2:316
operating mind, meaning of, 2:317,

2:318
oppression, 2:315, 2:316
outright violence, 2:306
parent not present when youth gave

statement, 2:333
person in authority, meaning of,

2:287, 2:298 to 2:319
police advising better to tell truth,

2:307
police tricked accused, 2:288, 2:319
statement incomplete, 2:313
state of sobriety, 2:318
subsequent statements, 2:314
threats, promises, inducements,

2:302 to 2:314
youth not advised lawyer to be pre-

sent, 2:333
where admissible, 2:285

by accused after crime to show state
of mind at time of offer, 2:292

res gestae, 2:289
statement that is subject-matter of

charge, 2:290
through trickery that does not

shock the community, 2:288
to person in authority, 2:287
to undercover police officer, 2:288
voluntary admissions, 2:286

where not admissible, 2:293
privileged statements, 2:296
protected statements, 2:295
self-serving statements, 2:294
young persons, 2:333

whether inducement, 2:302 to 2:318

CONSCIOUSNESS OF GUILT
See POST-OFFENCE CONDUCT

CONSECUTIVE SENTENCES
Factors, 4:13
Jurisdiction, 4:12

CONSENT
Generally, 1:55 to 1:68
Age of, 1:63
Consent vitiated

bodily harm, 1:57
exercise of authority, 1:60
fraud, 1:59
threat of violence or actual violence,

1:58
Honest but mistaken belief in, 1:62
Lack of consent to a sexual offence, 1:61,

5:154
Mistake of fact, re, 1:136
Offences, re

abduction, 1:64
criminal negligence, 1:68
death, 1:65
female genital mutilation, 1:66
trafficking in a person, 1:67

CONTEMPT OF COURT
Civil versus criminal, 3:229
In facie versus ex facie, 3:227
Procedure, 3:228
Rationale, 3:226

CONTROLLED DRUGS AND
SUBSTANCES ACT

Generally, 5:396 to 5:401
Constitutional issues, 5:399
Elements of the offence, 5:395 to 5:397
Included/related offences, 5:400
Wording of charge, 5:398

CORPORATE CRIMINAL LIABILITY
See CRIMINAL LIABILITY, corporate

CORRECTIVE FORCE
Generally, 1:69

CORROBORATION
Generally, 2:55 to 2:57
Jury instruction, 2:57
Prudence, required by, 2:57
Statute, required by, 2:56
Testimony, children, 2:298 to 2:319
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CORROBORATION—Cont’d
Where not required, 2:56

COUNSEL
See also DEFENCES, ineffective counsel
Obligation to assist with content of charge

to jury, 3:250

COUNTS
See SEVERANCE OF COUNTS

CREDIBILITY
Generally, 2:58 to 2:60
Accused, of, 2:58
Assessment of, 2:60
Factors in assessing, 2:59
Jury charge, 2:59
Reasonable doubt, and, 2:60
Use of findings of, 2:59
Witness, of, 2:58

CREDIT CARDS, UNLAWFUL USE
Generally, 5:306 to 5:319
Cancelled/revoked, re, 5:313 to 5:314
Data, re, 5:315, 5:316
Falsified/forged, 5:309, 5:310
Instruments, re, 5:317 to 5:319
Possessing, 5:311, 5:312
Stealing, 5:307, 5:308
Trafficking, 5:311, 5:312

CRIMINAL CONTEMPT OF COURT
See also CONTEMPT OF COURT
Generally, 5:77 to 5:81

CRIMINAL HARASSMENT OR
STALKING

Generally, 5:196 to 5:205

CRIMINAL LIABILITY, CORPORATE
Generally, 5:16, 5:17
Constitutional issues, 5:204
Elements of the offence, 5:196 to 5:202
Included/related offences, 5:205
Wording of charge, 5:203

CRIMINAL NEGLIGENCE
Generally, 5:168 to 5:173
Constitutional issues, 5:172
Elements of the offence, 5:168 to 5:170
Included/related offences, 5:173
Wording of charge, 5:171

CROSS-EXAMINATION
Generally, 2:115 to 2:129

CROSS-EXAMINATION—Cont’d
Adverse witnesses, 2:127
Appeal on basis of improper cross-exami-

nation, 2:120
Co-accused, of, 2:42
Crown disclosure and, 2:124
Crown witnesses, outstanding charges re,

2:123
Judge’s right to, 2:131
No cross-examination, effect of, 2:128
Outstanding charges, 2:123
Previous convictions, 2:122
Previous inconsistent statements

See PREVIOUS INCONSISTENT
STATEMENTS

Scope of
generally, 2:115
by Crown, 2:117
by defence, 2:116
length of, 2:119
limitations on

generally, 2:118 to 2:120
double-barrelled questions, 2:118
insulting questions, 2:118
irrelevant questions, 2:118
questions inviting argument, 2:118
questions inviting hearsay, 2:118
questions suggesting another witness

lying, 2:118
repetitive questions, 2:118
right to silence, 2:125

questions permitted
outstanding charges, 2:123
previous convictions, 2:122

Unrepresented accused, by, 2:129
Wiretap evidence, 2:126

CROWN’S DUTY
Generally, 3:176
Calling witnesses, 3:177

failure to call, adverse inference from,
3:178

Plea resolution agreements, 3:179

DANGEROUS OFFENDER
APPLICATIONS

Appeal, 4:164
Application for assessment, 4:142
Attorney General, consent of, 4:146
Brutal nature, 4:151
Burden of proof, 4:148
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DANGEROUS OFFENDER
APPLICATIONS—Cont’d

Charter of Rights and Freedoms
July 2008 legislation, 4:158
pre-July 2008, 4:157

Evidence, 4:149
Evil, 4:154
Failure to control, 4:155
General, 4:140
Indifference, 4:153
Notice of application

content of notice, 4:145
form of notice, 4:144

Objective, 4:141
Pattern, 4:150
Peace bonds, relevance, 4:163
Seriousness of offence, 4:152
Service of documents, 4:147
Three strikes provision, 4:156
Transitional provisions, 4:139
Treatability

designation as dangerous, 4:159
psychiatric evidence, 4:160 to 4:162

DANGEROUS OPERATION OF A
CONVEYANCE

Generally, 5:245 to 5:249
Elements of the offence, 5:245 to 5:247
Included/related offences, 5:249
Wording of charge, 5:248

DEFENCE OF PROPERTY
Current provisions, 1:185 to 1:186
Elements of former provisions, 1:185 to

1:192
defence of dwelling or real property,

1:190 to 1:192
defence of personal property, 1:188 to

1:189
former defences, 1:187

Principles common to current and former
provisions, 1:186

DEFENCES
See also the specific defence.
Generally, 1:1 to 1:4
Abandonment, 1:5
Accident, 1:6 to 1:8
Age, 1:9, 1:10
Alibi, 1:11 to 1:19
Approach to, 1:4
Automatism, 1:20 to 1:41

DEFENCES—Cont’d
Autrefois acquit/convict, 1:156 to 1:162
Battered woman syndrome, 1:42

See also BATTERED WOMAN
SYNDROME

Colour of right, 1:43 to 1:54
Consent, 1:55 to 1:68
Corrective force, 1:69
Defence of property, 1:185 to 1:192
De minimus non curat lex, 1:70 to 1:72
Diminished responsibility, 1:73 to 1:76
Double jeopardy, 1:156 to 1:162
Duress, 1:77 to 1:84.50
Entrapment, 1:85 to 1:94
Evidentiary basis, 1:1
Ineffective counsel, 1:95
Intoxication, 1:96 to 1:106
Issue estoppel, 1:156 to 1:162
Judge’s duty, 1:3
Mental disorder, 1:107 to 1:132
Mistake of fact, 1:133 to 1:140
Mistake of law, 1:141 to 1:145
Necessity, 1:146 to 1:153
Officially induced error

See DEFENCES, mistake of law
Provocation, 1:154
Reasonable explanation, 1:155
Res judicata, 1:156 to 1:162
Self-defence, 1:163 to 1:184
Spanking

See DEFENCES, corrective force
Standard of proof, 1:2

DE MINIMIS NON CURAT LEX
Generally, 1:70 to 1:72

DIMINISHED RESPONSIBILITY
Generally, 1:73 to 1:76
Cumulative effect of various states of

mind, 1:76
Planned and deliberate murder, 1:74
Specific intent to commit offence, 1:75

DIRECTED VERDICT
See also JURY TRIALS
Generally, 3:194, 3:195
Burden and standard of proof, 3:308
Evidentiary considerations, 3:304
Outcome, 3:312
Procedure, 3:196, 3:310, 3:311
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DISCHARGE
Sentencing, 4:131

DISCLOSURE
Generally, 3:78, 3:79

DNA
Warrants, 6:66

DOCTRINE OF RECENT POSSESSION
Generally, 2:61
Charter of Rights and Freedoms, s. 11(d),

2:65
Jury, charge to, 2:64
Offences to which doctrine applies, 2:63
Recent, meaning of, 2:62

DOCUMENTARY EVIDENCE
Generally, 2:66 to 2:103
Electronic documents, 2:100
Evidentiary considerations, 2:85 to 2:103

generally, 2:85
Canada Evidence Act, s. 40, 2:85 to

2:103
Factors for admissibility

form of document, 2:83
maker of document, 2:79
nature of evidence

original document, 2:75
secondary evidence, 2:76

purpose of evidence
proof of what contained in docu-

ment, 2:69
support other oral or documentary

evidence, 2:70
to refresh memory, 2:73
type of document, 2:67

Private document
common law, 2:86
statute

business records —- Canada Evi-
dence Act, s. 30, 2:88 to 2:94

electronic documents, 2:100
financial records —- Canada Evi-

dence Act, s. 29, 2:95
Public documents

common law, 2:102
statute, 2:103

DRUNKENNESS
See AUTOMATISM; IMPAIRED DRIV-

ING; INTOXICATION, DEFENCE
OF

DURESS
Generally, 1:77 to 1:84.50
Burden of proof, 1:83
Common law defence of, 1:81 to 1:82

elements, 1:81
to whom does defence apply, 1:82

Section 17 of the Criminal Code
constitutionality, 1:80
elements, 1:78
to whom does defence apply, 1:79

Test of existence of threat, 1:84 to
1:84.50

association, 1:84.50
conspiracy, 1:84.50
escape, safe avenue of, 1:84.20
existence of threat, 1:84
proportionality, 1:84.40
reasonable belief, 1:84.10
temporal connection, 1:84.30

DUTY OF CROWN
See CROWN’S DUTY

DUTY OF TRIAL JUDGE
See TRIAL JUDGE

ELECTION: MODE OF TRIAL
Generally, 3:80, 3:81
Counsel of record, designation of, 3:86
In writing, 3:85
No election made, 3:83
Refusal to elect, 3:82
Wording of, 3:84

ENTRAPMENT
Generally, 1:85 to 1:94
Constituent elements, 1:87

bona fide inquiry, 1:90
inducing commission of offence, 1:91
providing opportunity to commit

offence, 1:88
reasonable suspicion, 1:89

Onus of proof, 1:86
Procedure, 1:86
Rationale, 1:85
Regulatory offences, 1:94
Successful examples of defence, 1:92
Unsuccessful examples of defence, 1:93

ESCAPE
Generally, 5:106 to 5:109
Elements of the offence, 5:106 to 5:108
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ESCAPE—Cont’d
Included/related offences, 5:109

EVIDENCE
Accomplices, 2:16 to 2:18
Admissibility, 2:2 to 2:4
Burden of proof, 2:5 to 2:12
Character evidence, 2:19 to 2:26
Character of accused, 2:27 to 2:43
Children, 2:50, 2:333
Circumstantial, 2:13
Co-accused, 2:44 to 2:47
Collateral issues, 2:15
Confessions, 2:298 to 2:319
Consciousness of guilt

See POST-OFFENCE CONDUCT
Corroboration, 2:55 to 2:57
Credibility, 2:58 to 2:60
Cross-examination, 2:115 to 2:129
Doctrine of recent possession, 2:61 to

2:65
Documentary, 2:66 to 2:103
Expert opinion, 2:193 to 2:216
Handwriting, 2:214
Hearsay, 2:132 to 2:170
Identification, 2:171 to 2:188
Illegally obtained evidence

See 0167 6.2(II), CHARTER OF
RIGHTS AND FREEDOMS,
search and seizure, s. 8

Informer privilege, 2:236 to 2:238
Judicial notice, 2:189 to 2:192
Leading questions, 2:106
Opinion, 2:193 to 2:216
Photos, 2:71
Previous consistent statements, 2:221 to

2:225
Previous inconsistent statements, 2:226 to

2:234
Rebuttal, 2:1 to 2:15
Re-examination, 2:131
Refreshing memory, 2:107 to 2:113
Settlement privilege, 2:257
Similar fact, 2:271 to 2:284
Solicitor-client privilege, 2:239 to 2:256
Spouses, 2:52
Third party perpetrator, 2:334
Under 14 years, testimony of witnesses,

2:50
Videotaped, 2:335 to 2:340
Witness, capacity of, 2:49

EVIDENCE—Cont’d
Witnesses under 14 years, testimony of,

2:50

EXTORTION
Generally, 5:212 to 5:214

FAILURE TO APPEAR IN COURT
Generally, 5:116 to 5:119
Elements of the offence, 5:116 to 5:118
Wording of the charge, 5:119

FALSE MESSAGES, INDECENT OR
HARASSING TELEPHONE CALLS

Generally, 5:370 to 5:374
Elements of the offence, 5:370 to 5:372
Included/related offences, 5:374
Wording of the charge, 5:373

FALSE PRETENCE AND FALSE
STATEMENT

Generally, 5:356 to 5:362
Constitutional issues, 5:362
Elements of the offence, 5:356 to 5:361

FINES
See SENTENCING

FIREARMS
See also WEAPONS
Generally, 5:34 to 5:72
Ammunition, 5:63, 5:64, 5:68 to 5:72
Careless use/storage of, 5:40 to 5:44
Concealed, carrying, 5:53 to 5:56
Dangerous purpose, possession for, 5:52

to 5:59
Device, 5:63, 5:64
Discharging with intent, 5:191 to 5:195
Knowledge, 5:63, 5:64
Motor vehicle, possession in, 5:65 to 5:67
Pointing, 5:45 to 5:48
Possession, 5:49 to 5:52, 5:57 to 5:72
Prohibited, 5:57 to 5:64, 5:68 to 5:72
Restricted, 5:57 to 5:62, 5:68 to 5:72
Unauthorized possession, 5:57 to 5:64
Using in commission of offence, 5:35 to

5:39

FITNESS TO STAND TRIAL
Burden and standard of proof, 3:120
Forum, 3:122

procedure at hearing, 3:123
Jurisdiction to try, 3:117
Presumption of fitness, 3:116
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FITNESS TO STAND TRIAL—Cont’d
Test, 3:121
When considered, 3:119
Where accused found fit, 3:124
Where accused found unfit

if accused becomes fit, 3:127
immediate effect, 3:125
review, 3:126

Who can initiate, 3:118

FORCIBLE CONFINEMENT
Generally, 5:241

FORFEITURE
Controlled Drugs and Substances Act,

under, 4:190
Offence-related property, 4:209

FORGED DOCUMENT, UTTERING
Generally, 5:368, 5:369

FORGERY
Generally, 5:363 to 5:367
Constitutional issues, 5:367
Elements of the offence, 5:363 to 5:366

FRAUD
Generally, 5:375 to 5:383
Elements of the offence, 5:375 to 5:382
Wording of the charge, 5:383

GUILTY PLEA
Obligation to make inquiry, 3:136
Refusal to enter, 3:137
Valid guilty plea, elements of, 3:135
Voluntariness, 3:139
Withdrawing, 3:138

HANDWRITING
Lay opinion evidence on, 2:214

HEARINGS
Dangerous offenders, 4:139 to 4:164
Parole eligibility, 4:172 to 4:178

HEARSAY
Generally, 2:132 to 2:170
Admissibility

generally, 2:138
specifically, 2:139

Defined, 2:132
Exceptions to hearsay rule

exceptions
declarations explaining relevant acts,

2:142

HEARSAY—Cont’d
Exceptions to hearsay rule—Cont’d

exceptions—Cont’d
declarations of intention, design,

plan, 2:160
expert evidence, 2:158
reliable hearsay, 2:165 to 2:168
spontaneous statements (res gestae),

2:140, 2:143 to 2:146
statements against pecuniary or pro-

prietary interest, 2:147
statements against penal interest,

2:148
statements and acts in furtherance of

conspiracy, 2:159
statements by party to action, 2:143

to 2:146
statements made in course of duty or

business, 2:149
statements made in public docu-

ments, 2:152
statements made on expectation of

death, 2:155 to 2:157
statements made to experts, 2:158
statements of present intention or

state of mind, 2:161
expert witness and, 2:205

Forms of evidence within rule
assertive acts or implied assertions,

2:136
oral statements, 2:136
written statements, 2:136

Non-hearsay evidence, 2:134, 2:135
generally, 2:134, 2:135
jury instruction, 2:134, 2:135

Principled approach, 2:162 to 2:170
effect on traditional exceptions, 2:170
necessity, 2:162
reliability, 2:165 to 2:168
residual discretion, 2:169

HIT AND RUN
Generally, 5:250 to 5:252

HIV-POSITIVE STATUS
Failure to disclose, 1:58

HYPNOSIS
Refreshing memory through, 2:111
Reliability of post-hypnotic evidence,

2:203
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IDENTIFICATION
Generally, 2:171 to 2:188
Accused applying to sit in body of court,

2:177
Circumstantial evidence, through

accused’s name, 2:183
distinctive tattoo, walk, 2:184
dog track evidence, 2:187
fingerprints, 2:185
hair microscopy evidence, 2:186
voice, 2:188

Cross-examination on, 2:178
In-court identification, 2:172
Jury direction

general, 2:179
when should be given, 2:180

Nature of
generally, 2:171

Out-of-court identification, 2:173
Video identification, 2:181
Witness identified accused at line-up,

2:174 to 2:176
live line-ups, 2:175
photo line-ups, 2:176

IDENTITY DOCUMENTS, MAKING,
POSSESSING

Generally, 5:320

IMPAIRED OPERATION
Generally, 5:253 to 5:261
Blood-alcohol/blood-drug/combined

concentrations within 2 hours of
operation, 5:262 to 5:274

Elements of the offence, 5:253 to 5:260,
5:262 to 5:289

Failing to comply with demand, 5:275 to
5:286

Included/related offences, 5:261
Refusal re approved screening device,

5:287 to 5:289

INCLUDED OFFENCES
Generally, 5:21, 5:22
Specifically, 5:22

INDECENT ACTS AND EXPOSURE
Generally, 5:149 to 5:152
Elements of the offence, 5:149 to 5:151
Included/related offences, 5:151
Wording of the charge, 5:152

INDICTMENTS
See INFORMATIONS AND INDICT-

MENTS

INEFFECTIVE COUNSEL
See DEFENCES, ineffective counsel

INFANTICIDE
Generally, 5:186 to 5:190
Constitutional issues, 5:189
Elements of the offence, 5:186 to 5:188
Included/related offences, 5:190

INFORMATIONS AND INDICTMENTS
Generally, 3:1
Amendment

generally, 3:36
curing defects by, 3:19

incorrectly articulated basis, 3:21
name and occupation of informant,

3:20
deadlines, 3:37
preliminary inquiry

jurisdiction to determine validity,
3:40

power to amend, 3:38, 3:39
Defects, 3:8

form, as to, 3:9 to 3:21
examples of no defect

multiple accused, 3:23
provincial and Criminal Code

offences together, 3:22
information rendered a nullity, 3:9 to

3:13
limitation period, laying outside,

3:9
non-initialled erasures, 3:11
process returnable in other juris-

diction, 3:10
summary and indictable offences

on same information, 3:12
sworn without reasonable grounds,

3:13
jurisdiction, loss of, 3:14 to 3:17

appearance notice, defects in, 3:15
to 3:17

as soon as practicable, failure to
lay, 3:14

remedy, 3:18
substance, as to, 3:24 to 3:35

duplicity and multiplicity, 3:28, 3:31
duplicitous charge, 3:29
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INFORMATIONS AND INDICTMENTS
—Cont’d

Defects, 3:8—Cont’d
substance, as to, 3:24 to 3:35—Cont’d

duplicity and multiplicity, 3:28, 3:31
—Cont’d

multiplicitous charge, 3:30
remedy, 3:32

essential words, omission of, 3:33
matters not essential, 3:34
remedy, 3:26, 3:27

amendment, 3:27
motion to quash, 3:26

sufficient information, meaning of,
3:24, 3:25

typographical errors, 3:34
Direct indictment, discharged offences,

3:41
Discharged offences, 3:4
Hybrid offences, 3:5
Joint trial, 3:2

preliminary inquiry, offences disclosed
at, 3:3

where no election, 3:6

INFORMER PRIVILEGE
Generally, 2:236 to 2:238
Procedure, 2:237
Specifically, 2:238

‘‘innocence at stake’’ exception, 2:238
surveillance information, 2:236

‘‘INNOCENCE AT STAKE’’
EXCEPTION

See SETTLEMENT PRIVILEGE;
SOLICITOR-CLIENT PRIVILEGE

INSANITY
See MENTAL DISORDER

INSUFFICIENT EVIDENCE MOTION
See DIRECTED VERDICT

INTENT RE OFFENCES
Generally, 5:1 to 5:5
Absolute liability offences, 5:2
Mens rea offences, 5:4, 5:5
Strict liability offences, 5:3

INTERIM RELEASE
Bail

factors, 3:59, 3:60

INTERIM RELEASE—Cont’d
Bail—Cont’d

review, 3:67
applications, 3:68

evidence at hearing, 3:70
jurisdiction, 3:74
length of remand, 3:72
onus, 3:69
presence of accused, 3:71
subsequent applications, 3:73

trial delayed, 3:75
onus, 3:76

Compelling appearance
judicial interim release, 3:56

continuation of process, 3:58
prisoners, 3:57

release by peace officer, 3:54
summons to court, 3:55

Forms of release, 3:61
Nature of proof, 3:65
Onus of proof, 3:62

exceptions, 3:63
Previous convictions, 3:66
Standard of proof, 3:64

INTERMITTENT SENTENCES
Generally, 4:94 to 4:96

INTIMIDATION OF JUSTICE SYSTEM
PARTICIPANT

Generally, 5:384, 5:385

INTOXICATION, DEFENCE OF
See also AUTOMATISM
Admissible evidence, 1:101
Application of, 1:102 to 1:106

complete defence, 1:102 to 1:103
general intent offences, 1:103
specific intent offences, 1:102

not a defence, 1:105
partial defence, 1:104

Jury instructions, 1:106
Nature and scope, 1:96
Onus and standard of proof for advanced

intoxication
general intent offences, 1:99
specific intent offences, 1:98

Relationship to other defences, 1:100
Self-induced intoxication and mistake of

fact, 1:135
Threshold, 1:97
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ISSUE ESTOPPEL
See RES JUDICATA

JUDGE
See TRIAL JUDGE, duty of

JUDICIAL NOTICE
Generally, 2:189 to 2:192

JURISDICTION OVER PERSON AND
OFFENCE

Generally, 3:42
Extraterritorial jurisdiction, 3:47
Jurisdiction to re-open after trial, 3:45
Loss of jurisdiction over offence, 3:48

remedy, 3:49
Loss of jurisdiction over person, 3:43

remedy, 3:44
Regulatory offences, 3:50
Stay of proceedings, 3:46

JURY SELECTION
See also JURY TRIALS
Alternate jurors, 3:280
Assembling the array

generally, 3:273
exceptions, 3:274

Challenging jurors
generally, 3:281 to 3:295
for cause, 3:283

fair trial, 3:285
grounds, 3:287, 3:288
limitations, 3:284
number of challenges, 3:286
procedure, 3:289 to 3:295

peremptory challenge, 3:282
Challenging panel

effect of, 3:296
grounds, 3:297
procedure, 3:299 to 3:301
who may challenge, 3:298

Empanelling jury, 3:275
Excusing jurors, 3:277
Standing jurors aside

basis, 3:278
recalling jurors, 3:279

Vetting jury, 3:276

JURY TRIALS
See also JURY SELECTION
Accused being in charge of jury, 3:256

JURY TRIALS—Cont’d
Addressing the jury

closing address, 3:268
constitutionality, 3:304
content, 3:305 to 3:307
order of, 3:303

Crown counsel, 3:269, 3:306
defence counsel, 3:270, 3:307
opening address, 3:267, 3:302

Charge to jury, 3:230 to 3:232
assessment of evidence, 3:241
burden of proof, 3:234
clarifying standard of proof, 3:240
counsel, obligation to assist, 3:250
defences available, 3:243
direct and circumstantial evidence,

3:245
elements of offence charged, 3:242
multiple counts, 3:249
opinion of trial judge, 3:251
presumption of innocence, 3:235
reasonable doubt, 3:236 to 3:239
review of evidence, 3:247
right to remain silent, 3:248
role of judge and jury, 3:233
theory of Crown and defence, 3:244
unanimous verdict, 3:246

Deliberations
exclusionary rule — Section 649, 3:254
inquiry into, 3:253
length of, 3:255
nature of, 3:252

Directed verdict
See DIRECTED VERDICT
burden and standard of proof, 3:308
evidentiary considerations, 3:304
outcome, 3:312
procedure, 3:310, 3:311

Discharge of juror, 3:258, 3:259
inquiries, right of accused to be present

during, 3:260
questioning juror after trial com-

mences, 3:261
Exhortation to jury, 3:272
Functus, judge becoming, 3:271
Polling jury, 3:257
Questions from jury, 3:263
Questions from jury, procedure, 3:262
Re-direction

read-back, 3:264
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JURY TRIALS—Cont’d
Taking a view, 3:265, 3:266
Verdict, unanimity of, 3:257

KIDNAPPING
Generally, 5:241, 5:242

LEADING QUESTIONS
Generally, 2:106
Defined, 2:106
Effect of, on evidence given, 2:106
Where acceptable, 2:106
Where defective memory, 2:106

LIABILITY
See CRIMINAL LIABILITY

LITIGATION PRIVILEGE
Generally, 2:258

LONG-TERM OFFENDER
Sentencing, 4:165 to 4:171

MANSLAUGHTER
Generally, 5:180 to 5:185
Constitutional issues, 5:184
Elements of the offence, 5:180 to 5:182
Included/related offences, 5:185
Wording of the charge, 5:183

MEMORY
See REFRESHING MEMORY

MENS REA
See ASSAULT BODILY HARM, unlaw-

fully causing bodily harm; SEXUAL
ASSAULT, actus reus and mens rea

MENTAL DISORDER
See also AUTOMATISM
Generally, 1:107 to 1:132
Appreciating nature and quality of act,

meaning of/act or omission is wrong,
1:131 to 1:132

Disease of mind, meaning of, 1:125 to
1:130

Evidence of and guilty plea, 1:115 to
1:116

General Principles
generally, 1:107 to 1:111
burden of proof, 1:109
jury instructions, 1:110
parameters of defence, 1:108
results of findings of NCRMD, 1:111

Procedure, 1:112 to 1:124

MENTAL DISORDER—Cont’d
Psychiatrist’s evidence, presentation of

appeal, 1:117 to 1:124
Ways in which defence raised, 1:112 to

1:114

MISCHIEF
Generally, 5:386 to 5:390
Elements of the offence, 5:386 to 5:388
Included/related offences, 5:390
Public

see PUBLIC MISCHIEF
Wording of the charge, 5:389

MISTAKE OF FACT
Generally, 1:133 to 1:140
Drug offences, application to, 1:138
Recklessness, 1:135
Requirements for, 1:134
Self-induced intoxication, 1:135
Sexual offences, application to

age, 1:137
consent, 1:136

Similar fact evidence, 1:140
Wilful blindness, 1:135

MISTAKE OF LAW
Generally, 1:141 to 1:145
Exceptions

mistake as to civil law, 1:143
officially induced error, 1:144
unpublished ministerial orders or

regulations, 1:142
where knowledge of illegality is ele-

ment of offence, 1:145
Excuse, ignorance is no, 1:141

MISTRIAL
Declaring, 3:198

necessity, 3:199
prejudice, 3:200
procedure

generally, 3:203
improper communication with juror,

3:203
Where application refused, 3:211 to 3:215
Where mistrial declared, 3:205 to 3:210

MULTIPLE CONVICTIONS, RULE
AGAINST

See also RES JUDICATA
Generally, 3:219
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MULTIPLE CONVICTIONS, RULE
AGAINST—Cont’d

Examples
where applied, 3:222
where not applied, 3:223

Procedure, 3:224
pleading guilty to less serious offence,

3:225
Same offence or matter, 3:220 to 3:223

factors, 3:220, 3:221

MURDER
Generally, 5:174 to 5:179
Constitutional issues, 5:178
Elements of the offence, 5:174 to 5:176
Included/related offences, 5:179
Wording of the charge, 5:177

NARCOTIC CONTROL ACT
See CONTROLLED DRUGS AND SUB-

STANCES ACT

NECESSITY
Generally, 1:144 to 1:151
Required elements, 1:145

‘‘imminent peril or danger,’’ 1:146
‘‘no reasonable legal alternative,,’’

1:147
‘‘proportionality between harm

inflicted and harm avoided,,’’
1:148

Statutory defence to child abduction-re-
lated charges, 1:151

Where defence available, examples
assault, 1:150
dangerous driving, 1:150
importing narcotics, 1:150

Where defence not available, examples
abortion, 1:149

murder, 1:149
prison break, escape, hostage-taking,

1:149

NOT CALLING A DEFENCE
See DIRECTED VERDICT

OBSTRUCTION OF JUSTICE
Generally, 5:92 to 5:96

OBSTRUCT PEACE OFFICER
Elements of the offence, 5:83 to 5:85
Wording of the charge, 5:86

OFFICIAL LANGUAGE, CHOICE OF
Generally, 3:197

OFFICIALLY INDUCED ERROR
See MISTAKE OF LAW

OPINION
Generally, 2:193 to 2:216
Defined, 2:193
Expert opinion —- admissibility

closeness to ultimate issue, 2:204
credibility of accused, 2:206
criteria for, 2:195

absence of exclusionary rule, 2:198
gatekeeper, role of, 2:200
necessity, 2:197
properly qualified expert, 2:199
relevance, 2:196

cross-examination of expert
procedural requirements, 2:201

examination of expert on other expert
opinion, 2:207

hearsay, 2:205
limitation on number to be called,

2:202
novel scientific theory, 2:203
procedural requirements, 2:201

Lay opinion —- admissibility
basis of opinion, 2:216
criteria for, 2:213
where admitted, 2:214
where not admitted, 2:215

OPPRESSION
See CONFESSIONS, voluntariness, fac-

tors in determining

PARTIES TO AN OFFENCE
Generally, 5:6 to 5:15
Accessory after fact, 5:14
Aiding and abetting under ss. 21(1)(b), (c)

conduct requirement, 5:9
fault requirement, 5:10

Ceasing to be party under s. 21(2), 5:11
Conspiracies, 5:15
Co-principals under s. 21(1)(a), 5:7
Counselling offence committed, 5:12
Counselling offence not committed, 5:13
Elements of offence, 5:7 to 5:15
Liability under s. 21(2), 5:11
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PEACE BONDS
Generally, 4:132 to 4:137, 5:243, 5:244

PERJURY
Generally, 5:87 to 5:91

PERSONATING A PEACE OFFICER
Generally, 5:83 to 5:86
Elements of the offence, 5:83 to 5:85
Wording of the charge, 5:86

PHOTOS
Generally, 2:71
Where admitted, 2:71

POSSESSION OF STOLEN GOODS
Generally, 5:343 to 5:355
Constitutional issues, 5:354
Elements of the offence, 5:343 to 5:352
Included/related offences, 5:355
Wording of the charge, 5:353

POST-OFFENCE CONDUCT
Generally, 2:217 to 2:220
Consciousness of guilt, 2:218
Fabricated statements, 2:219
Hearsay, 2:146

PRELIMINARY INQUIRY
Considerations for committal or dis-

charge, 3:129
Evidentiary and procedural issues, 3:132
Jurisdiction to grant Charter relief, 3:133
Order to stand trial for offences not

alleged in information, 3:130, 3:131
Quashing committal or discharge, 3:134

PREVIOUS CONSISTENT
STATEMENTS

Generally, 2:221 to 2:225
Delayed complaint, 2:225
Evidentiary value, 2:224
Narrative, 2:225
Recent fabrication, 2:222

rebutting allegation of, 2:222
when may be called, 2:223

When admissible, 2:221

PREVIOUS INCONSISTENT
STATEMENTS

Generally, 2:226 to 2:234
purpose of putting inconsistent state-

ment to witness, 2:227

PREVIOUS INCONSISTENT
STATEMENTS—Cont’d

Accused and previous inconsistent state-
ment

generally, 2:232
testimony from prior trial, 2:233
testimony on voir dire, 2:234

Putting previous inconsistent statement to
witness, procedure

counsel putting statement to witness in
cross-examination, 2:229

counsel putting to own witness, 2:228

PRIOR CONVICTIONS
Corbett application, 3:174
Jury instructions, 3:175
Of accused generally, 3:173

PRISON BREACH
Generally, 5:102 to 5:105
Elements of the offence, 5:102 to 5:104
Included/related offences, 5:105

PRIVILEGE
See EVIDENCE, confessions; informer

privilege; settlement privilege; solic-
itor-client privilege

PROBATION ORDER
Generally, 4:123
Breach of, 4:129, 5:113
Commencement, 4:128
Terms

discretionary, 4:126
mandatory, 4:125

Terms:
limitations, 4:127

PROHIBITED WEAPONS
See WEAPONS

PROHIBITION ORDERS
Driving, 4:181
Firearms, 4:180
Sex offenders, 4:196 to 4:202

PROSTITUTION-RELATED
OFFENCES

Advertising sexual services, 5:166, 5:167
Commodification of sexual activity, 5:159
Material benefit from sexual services,

5:162, 5:163
Procuring, 5:164, 5:165
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PROVOCATION
Generally, 1:152

PSYCHIATRIC EVIDENCE
Dangerous offender hearings, 4:160 to

4:162
On sentencing, 4:31

PUBLIC MISCHIEF
Generally, 5:97 to 5:101
Constitutional issues, 5:100
Elements of the offence, 5:97 to 5:99
Included/related offences, 5:101

REASONABLE EXPLANATION
Generally, 1:153
Defence of, 1:153

REBUTTAL
Generally, 2:264 to 2:270
Surrebuttal, 2:270
Where allowed

to rebut character evidence, 2:266
to rebut credibility, 2:267
to rebut expert opinion evidence, 2:265
to rebut previous inconsistent state-

ment, 2:268

RE-ELECTION
After amendment to indictment, 3:103
After direct indictment, 3:100
After new trial ordered, 3:101
Appeal and, 3:102
From one mode of Superior Court trial to

another
after completion of preliminary inquiry,

3:98, 3:99
before completion of preliminary

inquiry, 3:96, 3:97
From provincial court judge to another

mode of trial, 3:94, 3:95
To provincial court judge

after preliminary hearing, 3:92, 3:93
before preliminary inquiry, 3:87, 3:88
during preliminary inquiry, 3:89 to

3:91

RE-EXAMINATION
Generally, 2:130

REFRESHING MEMORY
Generally, 2:107 to 2:113
Past recollection recorded, 2:108, 2:109

accurate, 2:108

REFRESHING MEMORY—Cont’d
Past recollection recorded, 2:108, 2:109

—Cont’d
when admissible, 2:108
whether copy of record can be used,

2:109
whether record should go into evi-

dence, 2:109
Past recollection revived, 2:110 to 2:113

procedure, 2:112
types of memory aids, 2:111
when record goes into evidence, 2:113

RE-OPENING
After trial, 3:193
Crown’s case, 3:191
Defence case, 3:192

RESISTING ARREST
Generally, 5:83 to 5:86
Elements of the offence, 5:83 to 5:85
Wording of the charge, 5:86

RES JUDICATA
See also MULTIPLE CONVICTIONS,

RULE AGAINST
Generally, 1:156 to 1:162
Different uses of term, 1:156
Double jeopardy, autrefois acquit and

autrefois convict, 1:157 to 1:162
finality, 1:159
identity, 1:160
jeopardy, 1:158

Issue estoppel, 1:156 to 1:162

RESTITUTION/COMPENSATION
ORDERS

Generally, 4:191

RESTRAINT OF PROPERTY
Generally, 3:104
Definitions, 3:105
Restraint orders

appeals, 3:111
Canada Revenue Agency, disclosure by,

3:113
copies, 3:112
disclosure by informant, 3:113
expiry and extensions, 3:107
fine in lieu of forfeiture, 3:110
forfeiture upon conviction, 3:109
legal fees, 3:114
ordinary creditor, 3:115
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RESTRAINT OF PROPERTY—Cont’d
Restraint orders—Cont’d

procedure, 3:106
review of order, 3:108

ROBBERY
Generally, 5:328 to 5:336
Elements of the offence, 5:328 to 5:334
Included/related offences, 5:336
Wording of the charge, 5:335

SEARCH AND SEIZURE
See CHARTER OF RIGHTS AND

FREEDOMS

SEIZURE
See CHARTER OF RIGHTS AND

FREEDOMS, search and seizure

SELF-DEFENCE
Generally, 1:163 to 1:184
Current provisions, 1:163 to 1:179
Elements of current and former provi-

sions, 1:169 to 1:171
Elements specific to former provisions,

1:180 to 1:184
General principles, 1:165 to 1:168

admissible evidence, 1:168
onus and burden of proof, 1:166
relationship to other defences, 1:167
threshold for consideration, 1:165

Reasonable in the circumstances, factors
considered, 1:172 to 1:179

Temporal application of current provi-
sions, 1:164

SELF-INCRIMINATION,
PROTECTION AGAINST

Generally, 6:25, 6:171 to 6:176

SENTENCING
Aggravating factors

generally, 4:61
abuse of child, 4:64
abuse of trust, 4:65
alcohol, 4:69
consequences of offence

actual, 4:72
potential, 4:73

criminal organization, 4:67
criminal record, 4:74
domestic abuse, 4:63
effect of court order, 4:76

SENTENCING—Cont’d
Aggravating factors—Cont’d

fraud, 4:71
gravity of offence, 4:75
hate crimes, 4:62
home invasion, 4:70
impact on victim, 4:66
planning, 4:77
post-offence conduct, 4:78
prevalence in community, 4:79
terrorism, 4:68
violence, 4:80

Conditional sentence orders
generally, 4:97
appeal of, 4:113
breach of, 4:104

burden and standard of proof, 4:109
conditions, 4:107
effect, 4:105
hearing, 4:108
possible disposition, 4:110
suspension until disposition, 4:106
time served, 4:111
where breach dismissed or

withdrawn, 4:112
burden or proof, 4:100
conditions

discretionary, 4:103
mandatory, 4:102

pre-trial custody, 4:101
statutory prerequisites, 4:98
when appropriate, 4:99

Dangerous offender hearings
appeal, 4:164
application for assessment, 4:142
Attorney General, consent of, 4:146
brutal nature, 4:151
burden of proof, 4:148
Charter of Rights and Freedoms

July 2008 legislation, 4:158
pre-July 2008, 4:157

evidence, 4:149
evil, 4:154
failure to control, 4:155
general, 4:140
indifference, 4:153
notice of application

content of notice, 4:145
form of notice, 4:144

objective, 4:141
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SENTENCING—Cont’d
Dangerous offender hearings—Cont’d

pattern, 4:150
peace bonds, relevance, 4:163
seriousness of offence, 4:152
service of documents, 4:147
three strikes provision, 4:156
transitional provisions, 4:139
treatability

designation as dangerous, 4:159
psychiatric evidence, 4:160 to 4:162

Evidence, 4:26 to 4:45
generally, 4:26
at trial, 4:29
hearsay, 4:28
jury verdict, 4:30
outstanding offences, 4:37
pre-sentence custody, 4:39

calculation of credit, 4:43
dangerous and long-term offenders,

4:42
interim release, 4:45
legislation, 4:40, 4:41
minimum sentences, 4:44
unlawfully at large, 4:45

pre-sentence reports, 4:32
psychiatric assessment, 4:31
rebuttal of evidence called at trial, 4:34
relevant, 4:27
statements of accused, 4:33
submissions, 4:35
uncharged offences, 4:38
victim impact statements, 4:36

Fine
default periods, 4:116

calculation of, 4:117
failure to pay, 4:120
procedure, 4:118
proceeds of crime, 4:121
terms of order, 4:115

changing, 4:119
where available, 4:114

Forfeiture under Controlled Drugs and
Substances Act, 4:190

Imprisonment, 4:88
commencement, 4:89
conditional sentence order, 4:92
delay of parole eligibility, 4:93
pre-sentence custody, 4:90
probation order, 4:91

SENTENCING—Cont’d
Intermittent

length, 4:94
pre-sentence custody, 4:96
probation order, 4:95

Long-term offenders
application to reduce length of order,

4:170
breach of long-term supervision order,

4:171
general, 4:165
sentence imposed, 4:168
statutory requirements, 4:166
substantial risk of re-offence, criteria,

4:167
where not found to be long-term

offender, 4:169
Mitigating factors, 4:46 to 4:60

generally, 4:46
age, 4:47
background of accused, 4:48
bail conditions, 4:60
character, 4:49
civil liability, 4:52
collateral consequences, 4:55
conduct at trial, 4:50
first offence, 4:47
guilty plea, 4:53
illness or disability, 4:54
immigration consequences, 4:56
previous discharge, 4:59
publicity, 4:57
remorse, 4:58
treatment by police, 4:51
youth record, 4:62

Peace bond
common law and section 810

recognizances, 4:132
breach of, 4:134
evidence, 4:133
procedure, 4:133

relevance in dangerous offender hear-
ing, 4:163

section 810.1, 4:136
section 810.2, 4:137

Principles, 4:1 to 4:19
aboriginal offenders, 4:15
consecutive sentences, 4:12, 4:13
discretionary balancing of factors, 4:9
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SENTENCING—Cont’d
Principles, 4:1 to 4:19—Cont’d

objectives, 4:2
denunciation, 4:3
general deterrence, 4:4
protection of public, 4:5
rehabilitation, 4:6
reparations for harm, 4:7
responsibility, 4:8
specific deterrence, 4:4

parity with co-accused, 4:11
proportionality, 4:10
statutory, 4:1
totality of sentence, 4:14

Probation orders
breach of, 4:129
commencement, 4:128
conditions, 4:124

Charter limitations, 4:127
mandatory, 4:125
optional, 4:126

jurisdiction, 4:122
length, 4:123

Procedure, 4:20 to 4:25
disputed facts, 4:25
joint submissions

generally, 4:24
departing from, 4:24
procedural considerations re, 4:25

obligations of court, 4:21
submissions, 4:22
timing of hearing, 4:20

Prohibition orders
driving, 4:179
sex offender prohibitions

commencement, 4:202
consequences of breach, 4:205
contact, 4:199
duration, 4:201
employment, 4:198
internet, 4:200
local, 4:197
volunteer, 4:198
where order must be considered,

4:196
weapons

breach of order, 4:189
discretionary, 4:183
duration, 4:182, 4:186
lifting of, 4:187

SENTENCING—Cont’d
Prohibition orders—Cont’d

weapons—Cont’d
mandatory, 4:181
surrender or forfeiture, 4:188
weapons covered, 4:184
where applicable, 4:185

Relevant considerations
commencement date, 4:81
effect of parole and statutory require-

ments, 4:82
maximum sentence, 4:85
minimum sentence, 4:86
reasonable alternative to deprivation of

liberty, 4:84
subsequent convictions, 4:83

Restitution order
form of order, 4:195
pre-conditions, 4:192
standing to make application, 4:194
timing of application, 4:193

Sentencing circles, 4:138
Sex Offender Information Registration

Act
application, 4:203
exemptions, 4:207
nature of order, 4:204
retroactive application, 4:205
retrospective application, 4:206

Types of sentences
conditional, 4:97 to 4:113
discharge, 4:131
fine, 4:114 to 4:121
imprisonment, 4:88
interaction between, 4:87
intermittent, 4:94 to 4:96
peace bond, 4:132 to 4:137
probation order, 4:122 to 4:129
suspended, 4:130

Victim surcharge, 4:209

SETTLEMENT PRIVILEGE
Generally, 2:257
Applicable to plea negotiations, 2:257

test of ‘‘likely relevant’’ applies, 2:257

SEVERANCE OF COUNTS
Generally, 3:140
Considerations, 3:141
Procedure, 3:143, 3:144
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SEVERANCE OF COUNTS—Cont’d
Where severance granted, examples,

3:142

SEVERANCE OF TRIALS
Generally, 3:145
Considerations, 3:146, 3:147
Procedure, 3:148

SEX OFFENDER INFORMATION
REGISTRATION ACT (SOIRA)

Sentencing and, 4:203 to 4:207

SEXUAL ASSAULT
See also CONSENT
Generally, 5:154 to 5:157
Elements of the offence, 5:154 to 5:156
Included/related offences, 5:157

SEXUAL EXPLOITATION
Generally, 5:129 to 5:133

SEXUAL INTERFERENCE
Generally, 5:120 to 5:124

SEXUAL TOUCHING, INVITATION TO
Generally, 5:125 to 5:128

SIMILAR FACT EVIDENCE
Generally, 2:271 to 2:284
Considerations in admitting

generally, 2:271
likelihood of collaboration between

witnesses, 2:274
prejudicial effect, 2:277
probative value, 2:272
similarity between evidence to be led as

similar fact and evidence before
court, 2:276

Defined, 2:271
Jury charge, 2:284
Purpose in leading

specific examples, 2:283
Test on admissibility, 2:272
Type of evidence allowed

commission of other offences, 2:283
previous convictions, 2:283

When Crown can lead
if leading separate evidence of similar

fact, 2:281, 2:282
one count to be considered as similar

fact on another, 2:281, 2:282

SIMILAR FACT EVIDENCE—Cont’d
Where admitted, 2:283

to corroborate evidence already given,
2:283

to prove scheme or premeditation,
2:283

to prove sexual component of first
degree murder, 2:283

to rebut defence of accident, 2:283
to rebut defence of innocent associa-

tion, 2:283
to rebut evidence of good character,

2:283
to show pattern of similar behaviour,

2:283
to support evidence of identification,

2:283
to support evidence of intent, 2:283

SOLICITING
Charter of Rights and Freedoms, 5:164,

5:165

SOLICITOR-CLIENT PRIVILEGE
Generally, 2:239

communications to which protection
applicable, 2:240

duration of, 2:240
scope, 2:240
solicitor-client communications, 2:239
to whom protection belongs, 2:240

Procedure when applying for disclosure,
2:256

Where communications may be disclosed
without client waiver, 2:250 to 2:255

innocence at stake exception, 2:248,
2:249

public safety exception, 2:242
Where communications not protected,

2:241

SPANKING
See CORRECTIVE FORCE

SPOUSES
Giving evidence, 2:52

STALKING
See CRIMINAL HARASSMENT OR

STALKING

STAND TRIAL
See ORDER TO STAND TRIAL
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STAY OF PROCEEDINGS
Generally, 3:216, 3:218

TESTIMONY OF WITNESSES UNDER
18 YEARS

Generally, 2:50
Challenge to capacity of witness over 14

years, 2:50
Videotaped statements, 2:335

THEFT
Generally, 5:290 to 5:300
Elements of the offence, 5:290 to 5:298
Included/related offences, 5:300
Wording of the charge, 5:299

THEFT—TAKING A MOTOR
VEHICLE OR MOTOR VEHICLE
WITHOUT OWNER’S CONSENT

Generally, 5:301 to 5:305

THIRD PARTY PERPETRATOR
Evidence of, 2:334

THREATS, UTTERING
Generally, 5:206 to 5:211
Constitutional issues, 5:210
Elements of the offence, 5:206 to 5:208
Included/related offences, 5:211
Wording of the charge, 5:209

TRIAL
See SEVERANCE OF TRIALS

TRIAL JUDGE
Bias

generally, 3:181
remedy, 3:183
test, 3:182

Discretion to call witness, 3:187
Duty of, generally, 3:180

Charter Rights, duty to safeguard,
3:184

reasons for judgment, 3:186
unrepresented accused, 3:185

Intervention in examination of witnesses,
3:188

Proceeding in absence of accused, 3:190
Refusing request to withdraw, 3:189

UNLAWFUL ASSEMBLY AND RIOT
Generally, 5:23 to 5:27
Constitutional issues, 5:28
Elements of the offence, 5:23 to 5:27

UNLAWFUL ASSEMBLY AND RIOT
—Cont’d

Included/related offences, 5:29

VICTIM IMPACT STATEMENT
Effect on sentencing, 4:36

VICTIM SURCHARGE
Generally, 4:209

VIDEO IDENTIFICATION
See IDENTIFICATION

VIDEOTAPED EVIDENCE
Generally, 2:335
Acts complained of, 2:340
Admissibility, prerequisites to, 2:338
Adopts, 2:341
Discretion to exclude/admit, residual,

2:342
Reasonable time, 2:339
Substantive use of, 2:340

VIDEOTAPED STATEMENTS
Generally, 2:335

VOYEURISM
Generally, 5:134 to 5:137

WEAPONS
See also FIREARMS
Generally, 5:34 to 5:72

WILFUL BLINDNESS
Mistake of fact, re, 1:133

WITHDRAWAL OF CHARGES
Generally, 3:217

WITNESS
See also EVIDENCE
Children, 2:50
Compelling attendance

application to quash subpoena, 3:153
duty of witness, 3:152
likely to give material evidence, 3:149
requirements for service, 3:151
subpoena, content of, 3:150

Mental capacity challenged, inquiry as to
ability to give evidence, 2:49

Warrant for non-attendance
generally, 3:154
evading service, 3:156
procedure following issuance of war-

rant, 3:157
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WITNESS—Cont’d
Warrant for non-attendance—Cont’d

where witness fails to attend, 3:155
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