Highlights for 2024-2025 Consumer
Protection and the Law

All recent major cases and legislative developments
involving state UDAP laws are noted. Highlights are sum-
marized below.

Chapter 2:

e Final version of the American Law Institute’s Restate-
ment of the Law, Consumer Contracts, published in
2024, is covered.

e The standard for consumer acceptance of contract
modifications under the ALI Restatement, including
approval of the Restatement language by the Arizona
Supreme Court, is discussed. Coverage of other recent
cases on criteria for providing reasonable notice and
opportunity to read clauses in online contracts is
included.

e New cases on the unconscionability doctrine as ap-
plied to consumer contracts are noted.

Chapter 3:

e Many state UDAP statutes require consumer plain-
tiffs to provide proof that a “reasonable” consumer
would have relied on the challenged claim. The Mis-
souri legislature in 2020 amended their state statute
to include a “reasonable consumer” standard. While
many courts use their own judgment or economic
models to determine whether a “reasonable” consumer
would rely on a particular claim, a 2024 Seventh
Circuit case posited a standard that is more reliant
on behavioral economics focusing on actual consumer
behavior. This year’s update covers both strands of
thought on this subject.

e A surge of recent cases applying the “reasonable”
consumer standard have involved a wide range of
situations, including labelling of “children’s” over the
counter drug products; pictures or words on food pack-
age labels regarding ingredients, flavors and quantity
(“slack fill”); environmental benefits implied by labels;
whether foods are “natural” or “healthy”; and number
of actual servings or uses possible.
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e New cases on the use of the “puffery” doctrine in
statutory consumer law are also covered.

e Recent developments are discussed in the areas of
actual reliance, actual injury, causation and material-
ity, including a 2024 Oregon Supreme Court case
concluding that their state Unfair Trade Practices Act
did not require proof of materiality.

e Allegations of a deceptive failure to disclose insurance
practices regarding reimbursement for insured ve-
hicles considered a “total loss,” as well as court chal-
lenges to failure to provide signage regarding usage
fees for hospital emergency rooms generated several
recent cases discussed in this update.

e Deceptive or unfair pricing is another topic touched
on in this update, including new cases involving the
following: application of “junk fees” or hidden charges
at later stages of the purchase process; claims of ficti-
tious sale prices; systematic charging more than the
shelf price at the cash register; and price gouging
during periods of market disruption, such as the
COVID pandemic.

e Appendix 3C, state-by-state UDAP bibliography was
updated.

Chapter 4:

e This chapter is about the scope and coverage of state

UDAP laws. The update includes new cases as follows:

e A 2024 Vermont Supreme Court case dealt with

the UDAP coverage of business entities where the
statute excluded business purchases for resale.

o A 2023 District of Columbia case said that stu-
dents challenging Covid-19 shutdowns were
covered by the consumer protection act because
they had personal motives for pursuing an on-
campus education.

o« The Nevada Supreme Court held in 2022 that a
smoker had a claim under the state UDAP law
against a cigarette manufacturer for deceptive
advertising regarding the addictive nature of
cigarettes in general, even though she did not
smoke that particular brand.

o FDA pre-emption of state UDAP cases involving
food and drug labels.

o Application of state UDAP law to out-of-state buy-
ers or sellers.
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Chapter 5:

This chapter focuses on prerequisites to statutory
consumer protection actions, such as public interest
requirements, proof of ascertainable loss, statutes of
limitations, and waiver of suit via mandatory arbitra-
tion clauses in contracts. The recent devefopments
covered in this chapter include:

The Ninth Circuit held in 2024 that the impact on the
public interest was evident in a Washington state
UDAP case where a higher education program for
physician assistants falsely represented that loss of
accreditation would not adversely affect them.

In 2023, the Oregon Supreme Court articulated a
minority view that consumers purchasing goods sold
pursuant to fictitious discounts can suffer an ascer-
tainable loss, because they did not get the bargain
they were led to expect. An Eighth Circuit case also
decided in 2023 expressed the contrary view that
disappointment at not receiving an expected bargain
is not sufficient to prove ascertainable loss under the
Missouri state law.

As determined by the Hawaii Supreme Court in 2023,
there is no limitation period for UDAP suits filed by
the state of Hawaii.

Chapter 6:

This chapter covers important details regarding the
litigation of private suits under state UDAP statutes,
including standing in federal court, damages, restitu-
tion and injunctions, attorney’s fees, class actions and
arbitration. ome of the developments covered in this
year’s update include:

e The Missouri Merchandising Practices Act was
amended in 2020 to limit some aspects of proof, as
well as damages and attorney’s fees.

o In 2024, a Washington state appellate court held
there was a state constitutional right to a jury
trial in cases brought under the Washington
Consumer Protection Act.

o Recent federal cases determined standing in
UDAP cases where the named plaintiffs purchased
some but not all the related products named in
the suit.

o A federal court in Virginia in 2024 affirmed the
award of over $100,000 in treble damages for sale
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of used car where the dealer intentionally changed
terms of the credit deal and forged the buyer’s
signature. A Kentucky court in 2024 upheld a jury
award of $100,000 in punitive damages in a UDAP
case involving a dealer selling a damaged car as
“new.”

o A Tennessee consumer plaintiff was held liable in
a 2023 case for attorney’s fees of the defendant
because there was no basis for her statutory
claims.

o In Rhode Island, a class action waiver in a con-
sumer contract as applied in a 2023 case involving
a statutory right was held void as against public
policy.

o Recent cases determined how to handle class ac-
tions alleging violations of different state UDAP
statutes in different states.

e A 2022 amendment to Colorado’s Consumer Pro-
tection Act now allows the award of attorney’s fees
for class action plaintiffs.

o A 2022 Kentucky Supreme Court case held that
an arbitration agreement in a consumer contract
was enforceable and that Kentucky public policy
favors arbitration as a dispute resolution method.

Chapter 7:

e This chapter covers the consumer protection work of
state agencies, typically the state attorney general.
As noted in the chapter’s Introduction, state attorneys
general have tried to tackle important social issues
such as social media harm to minors, and opioid drug
marketing based on state consumer protection laws.

e State attorneys general often seek restitution for
consumers under their state statutes. In a 2022
Washington state case, the state appellate court ruled
that no proof of causation or damages is needed for
consumer restitution by the Attorney General, and
the court can base the award on sales revenues re-
lated to the law violations.

e Local and state consumer protection agencies can and
do work concurrently in many states. In Pennsylvania,
both local District Attorneys and the state AG sued
opioid makers for deceptive advertising, but when the
state AG settled with the drug makers on behalf of
both state and local authorities, the DA’s objected.
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Pennsylvania’s highest court dismissed these objec-
tions, concluding in a 2024 case that the State AG
has statewide authority, and can settle civil lawsuits
on behalf of both the state and local enforcement
officers.

e State consumer protection laws and remedies, like
federal ones, are limited by the First Amendment. A
2023 Washington State Supreme Court case held that
the advertising of a for-profit thrift store that part-
nered with charitable organizations should be subject
to strict scrutiny under the First Amendment because
the commercial and non-commercial speech was
closely intertwined.

e State consumer protection may also face issues of
preemption by federal laws. Whether or not a state
enforcement or regulation will be preempted depends
on the particular subject matter. The Hawaii Supreme
Court ruled that a state AG case against pharmaceuti-
cal companies for failure to provide adequate warning
labels was not pre-empted by FDA regulation because
the companies could simultaneously comply with both
the federal and state law.

e The Eighth Circuit Court of Appeals held in 2023 that
a political action committee that engaged in arguably
deceptive methods of soliciting donations during the
2020 Presidential election campaign could be investi-
gated by state consumer protection agencies, and the
state actions were not preempted by the Federal Elec-
tion Campaign Act.
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