
Table of Contents
CHAPTER 1. INTRODUCTION TO HEDGE FUNDS
§ 1:1 What is a ‘‘hedge fund?’’
§ 1:2 Hedge fund strategies
§ 1:3 Other private funds
§ 1:4 Approach of this book

CHAPTER 2. HEDGE FUNDS AND PRIVATE FUNDS–
ORGANIZATION AND KEY PLAYERS

I. INTRODUCTION
§ 2:1 In general

II. HEDGE FUND/PRIVATE FUND STRUCTURES
§ 2:2 Investment adviser/general partner
§ 2:3 Prime broker
§ 2:4 Fund accountant
§ 2:5 Administrator
§ 2:6 Independent auditors

III. ORGANIZATION OF HEDGE FUNDS AND PRIVATE FUNDS
§ 2:7 In general
§ 2:8 Limited partnership
§ 2:9 Limited liability company
§ 2:10 Master-feeder structure
§ 2:11 —Advantages
§ 2:12 —Disadvantages
§ 2:13 Co-investment vehicles
§ 2:14 Hedge fund separate accounts
§ 2:15 Sovereign wealth funds

CHAPTER 3. REGISTRATION AND REGULATION OF
FUND MANAGERS: THE INVESTMENT ADVISERS ACT
OF 1940

I. INTRODUCTION
§ 3:1 In general

II. EXEMPTION FROM REGISTRATION
§ 3:2 In general
§ 3:3 Exclusions and exemptions under the Advisers Act
§ 3:4 Family offices
§ 3:5 Foreign private advisers
§ 3:6 Commodity trading advisors to private funds
§ 3:7 Venture capital fund advisers

xvii



§ 3:8 Private fund advisers
§ 3:9 Advisers to small business investment companies
§ 3:10 State provisions

III. REGISTRATION AND REGULATION
§ 3:11 In general

A. REGISTRATION PROCESS
§ 3:12 SEC or state registration
§ 3:13 “Assets under management”
§ 3:14 Form ADV
§ 3:15 Multiple advisory entities under common control filing a single Form ADV
§ 3:16 Exempt reporting advisers
§ 3:17 Filing fees
§ 3:18 SEC review and effectiveness
§ 3:19 Annual and Other Amendments
§ 3:20 Annual Updating Amendment
§ 3:21 Withdrawal of registration: Form ADV-W
§ 3:22 Successor registration
§ 3:23 Form PF

B. ANTIFRAUD PROVISIONS

§ 3:24 In general
§ 3:25 Pooled investment funds—Rule 206(4)-8

C. PERFORMANCE FEES

§ 3:26 In general
§ 3:27 Exceptions to the performance fee prohibition
§ 3:28 —Fees based on assets under management
§ 3:29 —“Qualified purchaser” private investment companies (“Section 3(c)(7)

funds”)
§ 3:30 —Foreign persons
§ 3:31 —Sophisticated clients: Rule 205-3
§ 3:32 Hedge fund performance fees
§ 3:33 —Equalization method
§ 3:34 —“Multi-series” method
§ 3:35 —Aggregate method

D. ASSIGNMENTS OF ADVISORY CONTRACTS

§ 3:36 Section 205(a)(2)

E. ADVERTISING, MARKETING, AND SOLICITATION ACTIVITIES

§ 3:37 In general
§ 3:38 Former Rule 206(4)-1—Testimonials
§ 3:39 —Past specific recommendations
§ 3:40 —Graphs, charts, formulas, and other materials
§ 3:41 —Performance data
§ 3:42 — —Background

HEDGE FUNDS AND OTHER PRIVATE FUNDS: REGULATION AND COMPLIANCE

xviii



§ 3:43 — —Clover Capital no-action letter
§ 3:44 — — —Model or actual performance
§ 3:45 — — —Model performance results
§ 3:46 — — —Actual performance results
§ 3:47 — — —“Net of fees” requirement
§ 3:48 — —Custodian fees exception: ICI I No-Action Letter
§ 3:49 — —Wealthy client exception: ICI II No-Action Letter
§ 3:50 — —Performance advertising recordkeeping requirements
§ 3:51 — —FINRA restrictions on use of related performance
§ 3:52 — —Predecessor performance
§ 3:53 — —Performance achieved at prior advisory firm
§ 3:54 Environmental, Social, Governance (ESG) disclosure and marketing
§ 3:55 Former Rule 206(4)-3—Cash payments for client solicitation
§ 3:56 New marketing rule: Rule 206(4)-1
§ 3:57 Overview
§ 3:58 Definition of “advertisement”
§ 3:59 General prohibitions
§ 3:60 Performance information
§ 3:61 Testimonials, endorsements and third-party ratings
§ 3:62 Portability of performance
§ 3:63 Continuous Firm
§ 3:64 Predecessor performance
§ 3:65 Books and records rule
§ 3:66 Amendments to Form ADV

IV. “PAY-TO-PLAY” RESTRICTIONS
§ 3:67 “Pay-to-play” restrictions: Rule 206(4)-5
§ 3:68 Investment pools
§ 3:69 Recordkeeping requirements under Rule 206(4)-5
§ 3:70 Foreign Corrupt Practices Act issues

V. RECORDKEEPING
§ 3:71 In general
§ 3:72 Custody records
§ 3:73 “Pay-to-play” records
§ 3:74 Private fund records
§ 3:75 Investment decisions

VI. PERSONAL SECURITIES TRANSACTIONS AND CODES OF
ETHICS

§ 3:76 In general

VII. CUSTODY
§ 3:77 In general
§ 3:78 “Custody”
§ 3:79 “Qualified custodian” requirements
§ 3:80 Periodic account statements
§ 3:81 Custody by the adviser and/or a related person
§ 3:82 Compliance policies and procedures for custody

TABLE OF CONTENTS

xix



VIII. PROXY VOTING
§ 3:83 In general
§ 3:84 Adopt written proxy voting policies and procedures
§ 3:85 Material conflicts of interest
§ 3:86 —Identify conflicts of interest
§ 3:87 — —Significant business relationships
§ 3:88 — —Personal and family relationships
§ 3:89 —Determine whether any conflicts are “material”
§ 3:90 —Address material conflicts of interest
§ 3:91 — —Use predetermined voting policy
§ 3:92 — —Use an independent third party
§ 3:93 — —Other policies and procedures
§ 3:94 Describe policies and procedure and provide copy upon request
§ 3:95 Disclose how to obtain voting information
§ 3:96 Maintain proxy voting records
§ 3:97 SEC requirements—Overseeing proxy voting advisors
§ 3:98 Plan asset funds: ERISA requirements—Amended proxy voting rule: 29

C.F.R. § 2550.404a-1(d)

IX. DUTY TO SUPERVISE AND COMPLIANCE PROCEDURES
§ 3:99 In general
§ 3:100 Compliance procedures and other controls
§ 3:101 Personal liability of in-house legal and compliance professionals
§ 3:102 Data protection requirements—Cybersecurity
§ 3:103 SSAE 18 and other internal control reports
§ 3:104 SEC inspections
§ 3:105 Types of inspections—“Regular” inspections
§ 3:106 —SEC examinations of private fund advisers
§ 3:107 —“Cause” inspections
§ 3:108 —“Sweep” inspections
§ 3:109 Results of an SEC inspection
§ 3:110 Other regulators—Sharing information among regulators

CHAPTER 4. EXCLUSIONS AND EXEMPTIONS UNDER
THE SECURITIES LAWS AND ERISA

I. INTRODUCTION
§ 4:1 In general

II. 1933 ACT EXEMPTIONS
§ 4:2 In general
§ 4:3 Exemptions from registration

A. SECTION 4(a)(2) EXEMPTION FOR NON-PUBLIC OFFERINGS

§ 4:4 In general

B. REGULATION D

§ 4:5 In general

HEDGE FUNDS AND OTHER PRIVATE FUNDS: REGULATION AND COMPLIANCE

xx



§ 4:6 Sales to “accredited investors”
§ 4:7 Filing Form D and state materials
§ 4:8 General solicitations or advertising activities
§ 4:9 —“Pre-existing relationship” requirement
§ 4:10 —Number of offerees
§ 4:11 —Internet offerings
§ 4:12 Disqualification provisions
§ 4:13 Information provided to investors
§ 4:14 Integration of offerings under the 1933 Act
§ 4:15 —Non-integration safe harbor rule (Rule 502(a))
§ 4:16 —Integration factors
§ 4:17 Regulation S—offshore investors

III. THE INVESTMENT COMPANY ACT OF 1940 (1940 ACT)
§ 4:18 In general
§ 4:19 Private funds vs. registered funds: A comparison

A. SECTION 3(C)(1): PRIVATE INVESTMENT FUNDS
§ 4:20 In general
§ 4:21 No public offering of fund interests: Making or presently proposing to make

a public offering
§ 4:22 No public offering of fund interests: Integration of offerings under Section

3(c)(1)
§ 4:23 Beneficial owner limits
§ 4:24 —Attribution test
§ 4:25 — —“Voting securities”: Section 2(a)(42)
§ 4:26 — —Multiple investing entities
§ 4:27 —Measures to avoid attribution
§ 4:28 —Direction of investment by partners or plan participants
§ 4:29 —Investments by knowledgeable employees: Rule 3c-5
§ 4:30 —Involuntary transfers of fund interests: Rule 3c-6
§ 4:31 —Qualified venture capital funds: Rule 3c-7
§ 4:32 Investments in other investment companies
§ 4:33 Circumvention of Section 3(c)(1)’s requirements

B. SECTION 3(C)(7): “QUALIFIED PURCHASER” PRIVATE
INVESTMENT FUNDS

§ 4:34 In general
§ 4:35 Definition of qualified purchaser
§ 4:36 —“Knowledgeable employees” Rule 3c-5
§ 4:37 —“Investments”
§ 4:38 —Valuation
§ 4:39 —“Qualified institutional buyers” and retirement plans
§ 4:40 Integration of Section 3(c)(1) and Section 3(c)(7) funds
§ 4:41 Performance fees
§ 4:42 Investments in other investment companies
§ 4:43 Foreign funds
§ 4:44 Circumvention of Section 3(c)(7)’s requirements

C. SECTION 6(B): EMPLOYEES’ SECURITY COMPANIES
§ 4:45 In general

TABLE OF CONTENTS

xxi



IV. SECURITIES EXCHANGE ACT OF 1934 (1934 ACT)
§ 4:46 In general

A. BROKER-DEALER REGISTRATION
§ 4:47 In general
§ 4:48 Does a hedge fund need to register as a “dealer”?
§ 4:49 “Joint back office” arrangements
§ 4:50 Registration of marketers and intermediaries as brokers
§ 4:51 FINRA qualification and registration requirements to sell hedge funds
§ 4:52 Capital acquisition brokers
§ 4:53 State registration requirements

B. REGISTRATION OF SECURITIES
§ 4:54 Section 12(g)

V. EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974
(ERISA)

§ 4:55 In general
§ 4:56 Plan asset funds
§ 4:57 “Hard-wired” feeder funds
§ 4:58 Issuer limitations—“ERISA-eligible” investments
§ 4:59 Private funds in defined contribution plans
§ 4:60 Payments to service providers: Form 5500
§ 4:61 Service provider disclosures: DOL Reg. § 2550.408b-2
§ 4:62 Participant-level disclosures: DOL Reg. § 2550.404a-5

CHAPTER 5. OFFERING AND REDEEMING FUND
SECURITIES

I. INTRODUCTION
§ 5:1 Overview

II. OFFERING PROCESS
§ 5:2 Summary

A. DOCUMENTS
§ 5:3 In general
§ 5:4 Private placement memorandum
§ 5:5 Limited partnership agreement and other constituent documents
§ 5:6 Additional due diligence information/Requests for Proposals (RFPs)
§ 5:7 Subscription documents
§ 5:8 Side letters

B. SALES AND MARKETING ACTIVITIES

§ 5:9 In general
§ 5:10 Broker-dealer sales requirements
§ 5:11 Capital introduction services

HEDGE FUNDS AND OTHER PRIVATE FUNDS: REGULATION AND COMPLIANCE

xxii



§ 5:12 Press releases and interviews
§ 5:13 Internet activities
§ 5:14 Seeding arrangements
§ 5:15 Hedge fund and separate account platforms

C. ANTI-MONEY LAUNDERING OBLIGATIONS
§ 5:16 In general
§ 5:17 “Anti-money laundering” requirements
§ 5:18 U.S. requirements: OFAC regulations
§ 5:19 Non-U.S. requirements

III. INVESTMENT AND WITHDRAWAL PROCESS
§ 5:20 In general
§ 5:21 Withdrawals and redemptions
§ 5:22 ‘‘Lock-up’’ periods
§ 5:23 “Gates”
§ 5:24 Tiered-fee/liquidity structures
§ 5:25 Accelerated redemption rights/in-kind redemptions
§ 5:26 Valuation of fund portfolio holdings
§ 5:27 Side pockets

IV. SECONDARY MARKETS AND TRANSFER OF SECURITIES OR
INTERESTS

§ 5:28 In general

CHAPTER 6. PORTFOLIO TRADING ACTIVITIES

I. INTRODUCTION
§ 6:1 In general

II. OVERVIEW OF TRADING PROCESS
§ 6:2 In general

III. BEST EXECUTION
§ 6:3 In general

IV. ALLOCATION AND AGGREGATION
§ 6:4 In general

V. TRADE ERRORS
§ 6:5 Trade errors

VI. SOFT DOLLARS
§ 6:6 In general
§ 6:7 Section 28(e) of the 1934 Act
§ 6:8 —‘‘Brokerage or research services’’
§ 6:9 — —Definition of ‘‘brokerage’’ services

TABLE OF CONTENTS

xxiii



§ 6:10 — —Definition of ‘‘research’’ services
§ 6:11 Non-research and non-brokerage services
§ 6:12 Markets in Financial Instruments Directive II (MiFID II)
§ 6:13 Client referrals

VII. FINRA RESTRICTIONS ON ‘‘NEW ISSUES’’ AND “SPINNING”
§ 6:14 In general
§ 6:15 ‘‘New issues’’
§ 6:16 ‘‘Restricted persons’’
§ 6:17 Operation of Rule 5130
§ 6:18 —“Journaling” between non-restricted and restricted accounts
§ 6:19 Necessary certifications
§ 6:20 Excessive trading and market manipulation
§ 6:21 FINRA Rule 5131: “anti-spinning” and other restrictions—General
§ 6:22 FINRA Rule 5131(a): prohibitions on quid pro quo allocations
§ 6:23 FINRA Rule 5131(b): prohibitions on “spinning”
§ 6:24 FINRA Rule 5131(c): “penalty bid”/“flipping” provisions

VIII. SHORT SALES
§ 6:25 Background
§ 6:26 Regulatory and tax issues
§ 6:27 —The history of the “uptick” rule and the institution of the “alternative

uptick” rule (Rule 201 of Regulation SHO)
§ 6:28 —‘‘Locate’’ requirements
§ 6:29 —Manipulation
§ 6:30 —Naked short selling
§ 6:31 —Trading conflicts
§ 6:32 —Regulation M restrictions
§ 6:33 —Unrelated business taxable income concerns

IX. PRINCIPAL TRANSACTIONS AND CROSS TRADES
§ 6:34 In general
§ 6:35 Principal transactions
§ 6:36 Cross trades

X. DERIVATIVES, SWAPS AND REPURCHASE AGREEMENTS
§ 6:37 Options on securities
§ 6:38 Futures and options on futures
§ 6:39 Swaps and other over-the-counter derivatives
§ 6:40 Repurchase agreements and reverse repurchase agreements

XI. PRIVATE PLACEMENTS, RULE 144A SECURITIES AND
OTHER RESTRICTED OR ILLIQUID SECURITIES

§ 6:41 In general
§ 6:42 Private placements and restricted securities
§ 6:43 —Generally
§ 6:44 —Disposing of restricted securities
§ 6:45 Rule 144A securities
§ 6:46 Regulation S

HEDGE FUNDS AND OTHER PRIVATE FUNDS: REGULATION AND COMPLIANCE

xxiv



§ 6:47 Securities and claims purchased in bankruptcies and reorganizations
§ 6:48 Private Investments in Public Equities (PIPES)
§ 6:49 Bids or offers wanted in competition
§ 6:50 Permit trading
§ 6:51 Cryptocurrencies

XII. ENVIRONMENTAL, SOCIAL, GOVERNANCE (ESG) AND
ACTIVIST INVESTING

§ 6:52 In general
§ 6:53 Environmental, Social, Governance (ESG) and sustainable investing
§ 6:54 Implementing SRI and ESG strategies general
§ 6:55 Impact investing
§ 6:56 ESG products and rating services
§ 6:57 “Greenwashing”
§ 6:58 Challenges and ambiguities in ESG and sustainable investing
§ 6:59 The ESG debate
§ 6:60 ESG and sustainable investing by plan asset funds
§ 6:61 Activist investing

XIII. MARKET TIMING AND LATE TRADING
§ 6:62 In general

XIV. “SIDE-BY-SIDE” TRADING: MANAGEMENT OF HEDGE
FUNDS AND ‘‘LONG ONLY’’ ACCOUNTS

§ 6:63 In general

XV. INSIDER TRADING AND MARKET MANIPULATION
§ 6:64 In general
§ 6:65 Expert networks
§ 6:66 Insider trading policies and procedures
§ 6:67 Creditors’ committees and special investment activities
§ 6:68 —Creditors’ committees
§ 6:69 —Special investment activities
§ 6:70 —‘‘Big Boy’’ letters

XVI. PERSONAL TRADING
§ 6:71 In general

XVII. INSURANCE COVERAGE
§ 6:72 In general

CHAPTER 7. REPORTING OBLIGATIONS AND
RELATED REQUIREMENTS

I. INTRODUCTION
§ 7:1 In general

II. REGULATORY REPORTING
§ 7:2 In general

TABLE OF CONTENTS

xxv



III. SEC FILINGS FOR LARGE POSITIONS
§ 7:3 In general

A. SECTION 13(d): FIVE–PERCENT BENEFICIAL OWNERS
§ 7:4 In general
§ 7:5 Calculating beneficial ownership
§ 7:6 Groups
§ 7:7 Section 13(d) reporting requirements
§ 7:8 How to file

B. SECTION 13(g): ‘‘QUALIFIED INSTITUTIONAL INVESTORS’’
AND ‘‘PASSIVE INVESTORS’’

§ 7:9 In general
§ 7:10 Who is a ‘‘qualified institutional investor’’
§ 7:11 What is the “ordinary course of business”?
§ 7:12 Reporting requirements for “qualified institutional investors”—Annual

filing requirement
§ 7:13 Reporting requirements for “qualified institutional investors”—10—percent

filers
§ 7:14 —Changes in investment purpose
§ 7:15 Who is a ‘‘passive investor’’?
§ 7:16 Reporting requirements for ‘‘passive investors’’
§ 7:17 How to file

C. SECTION 13(f): INSTITUTIONAL INVESTMENT MANAGERS
§ 7:18 In general
§ 7:19 Who is an ‘‘institutional investment manager’’?
§ 7:20 What reporting requirements apply?
§ 7:21 Form 13F information
§ 7:22 How to file
§ 7:23 Confidential treatment
§ 7:24 Section 13(f): Institutional investment managers—Reporting “Say-on-Pay”

votes
§ 7:25 —Monthly short sale reports

D. FORM PF
§ 7:26 Form PF
§ 7:27 Large private fund advisers
§ 7:28 Small private fund advisers
§ 7:29 Managed futures fund advisers and commodity pool operators

E. SECTION 13(h): LARGE TRADERS
§ 7:30 In general
§ 7:31 Large traders
§ 7:32 Covered transactions
§ 7:33 Form 13H
§ 7:34 Broker-dealer obligations

F. SECTION 16: DIRECTORS, OFFICERS, AND GREATER-THAN-
10% BENEFICIAL OWNERS

§ 7:35 In general

HEDGE FUNDS AND OTHER PRIVATE FUNDS: REGULATION AND COMPLIANCE

xxvi



§ 7:36 Reporting requirements–Forms 3, 4, and 5
§ 7:37 How to file
§ 7:38 Beneficial ownership test
§ 7:39 —First beneficial ownership test
§ 7:40 —Second beneficial ownership test

IV. US TREASURY REPORTING FOR LARGE POSITIONS
§ 7:41 Treasury large position reports
§ 7:42 Transactions directly with foreign persons: Form S
§ 7:43 Holdings of long-term securities by U.S. and foreign residents: Form

TIC-SLT
§ 7:44 Reports of liabilities to, and claims on, foreign residents: Form TIC B

V. CFTC LARGE TRADER REPORTS
§ 7:45 Form 40

VI. ANTI–MONEY LAUNDERING REPORTS
§ 7:46 FinCEN notices

VII. HART-SCOTT-RODINO FILINGS
§ 7:47 In general
§ 7:48 Hart-Scott-Rodino filings—Filing requirements
§ 7:49 —Exemptions

VIII. PROVIDING INFORMATION TO HEDGE FUND AND
PRIVATE FUND INVESTORS

§ 7:50 In general
§ 7:51 Right to inspect fund books and records
§ 7:52 Quarterly or periodic letters
§ 7:53 Annual audited financial statements
§ 7:54 Online information

IX. PRIVACY REQUIREMENTS
§ 7:55 In general
§ 7:56 Registered fund managers—Regulation S-P
§ 7:57 Data protection requirements—Identity theft program and Regulation S-ID
§ 7:58 Registered commodity trading advisors and commodity pool operators
§ 7:59 Unregistered fund managers—FTC rules
§ 7:60 Privacy notices—Regulation S-AM
§ 7:61 Data-protection requirements and cybersecurity

CHAPTER 7A. FORM PF: EXPLANATION AND GUIDE
TO COMPLETING THE FORM

I. INTRODUCTION
§ 7A:1 In general

II. PRIVATE FUND ADVISERS
§ 7A:2 Large private fund advisers

TABLE OF CONTENTS

xxvii



§ 7A:3 Small private fund advisers
§ 7A:4 Calculating ‘‘Private Fund Assets Under Management’’ and ‘‘Regulatory

Assets Under Management’’
§ 7A:5 Aggregation of assets
§ 7A:6 Sub-advisers
§ 7A:7 Managed futures fund advisers and commodity pool operators
§ 7A:8 Advisers within banks
§ 7A:9 Multiple advisory entities under common control filing a single Form

ADV
§ 7A:10 Non-U.S. advisers and funds

III. FORM PF
§ 7A:11 Overview of Form PF
§ 7A:12 Key terms and concepts
§ 7A:13 Methodologies and guidelines
§ 7A:14 Tips for completing Form PF
§ 7A:15 Filing of Form PF and fees
§ 7A:16 Confidentiality of information

CHAPTER 8. BASIC TAX AND ACCOUNTING ISSUES

I. TAX ISSUES
§ 8:1 Structure and operation of the fund
§ 8:2 “Trader” or “investor”
§ 8:3 Trading activities
§ 8:4 Allocations to partners or members
§ 8:5 Management fees and allocations
§ 8:6 Unrelated business taxable income (UBTI)
§ 8:7 Non-U.S. investors
§ 8:8 Foreign Account Tax Compliance Act (FATCA)

II. ACCOUNTING ISSUES
§ 8:9 General
§ 8:10 Financial statements
§ 8:11 Organizational and initial offering costs
§ 8:12 Consolidation

CHAPTER 9. OFFSHORE FUNDS

I. INTRODUCTION
§ 9:1 In general

II. JURISDICTION OF ESTABLISHMENT
§ 9:2 In general

III. STRUCTURE AND OPERATION OF THE OFFSHORE FUND
§ 9:3 In general
§ 9:4 Board of directors

HEDGE FUNDS AND OTHER PRIVATE FUNDS: REGULATION AND COMPLIANCE

xxviii



§ 9:5 Fund manager
§ 9:6 Administrator
§ 9:7 Prime broker or custodian
§ 9:8 Placement agent

IV. OFFERING PROCESS
§ 9:9 In general

A. SALES TO INVESTORS OUTSIDE THE U.S.
§ 9:10 In general
§ 9:11 Regulation S
§ 9:12 Offshore press conferences and other activities (Rule 135e)
§ 9:13 Internet communications by offshore funds
§ 9:14 Internet communications—Attempts to evade restrictions
§ 9:15 —Third-party Web services

B. SALES TO INVESTORS WITHIN THE U.S.
§ 9:16 In general
§ 9:17 Sections 3(c)(1) and 3(c)(7) of the 1940 Act
§ 9:18 Regulation

V. LISTING ON FOREIGN STOCK EXCHANGES
§ 9:19 In general

VI. TAX ISSUES
§ 9:20 In general
§ 9:21 ‘‘U.S. trade or business’’
§ 9:22 Investment in loans
§ 9:23 Controlled foreign investment companies
§ 9:24 Passive foreign investment companies (PFICs)
§ 9:25 Foreign Account Tax Compliance Act (FATCA) and similar legislation
§ 9:26 Tax treaties and Tax Cooperation
§ 9:27 Other U.S. tax law filings
§ 9:28 Performance fees

VII. REQUIREMENTS FOR ANTI-MONEY LAUNDERING AND
COUNTERING WEAPONS PROLIFERATION AND THE
FINANCING OF TERRORISM

§ 9:29 In general
§ 9:30 [Reserved]
§ 9:31 [Reserved]
§ 9:32 [Reserved]
§ 9:33 [Reserved]

CHAPTER 10. EUROPEAN AND OTHER
INTERNATIONAL FUNDS
§ 10:1 In general
§ 10:2 Alternative Investment Funds Managers Directive (AIFMD)

TABLE OF CONTENTS

xxix



§ 10:3 “No Asset Stripping” rules
§ 10:4 Marketing
§ 10:5 Disclosure requirements
§ 10:6 Pre-investment disclosure requirements
§ 10:7 Annual report
§ 10:8 Systemic risk reporting
§ 10:9 General Data Protection Regulation (GDPR)

CHAPTER 11. FUNDS OF HEDGE FUNDS
§ 11:1 In general
§ 11:2 Advantages and disadvantages of a fund of funds
§ 11:3 Fund of funds indices
§ 11:4 Special regulatory requirements for a fund of funds
§ 11:5 Registered funds of funds
§ 11:6 —Advantages
§ 11:7 —Limitations
§ 11:8 Managed Account Funds of Funds

CHAPTER 12. MANAGED FUTURES FUNDS

I. INTRODUCTION
§ 12:1 In general

II. COMMODITY POOL OPERATORS (CPOs)
§ 12:2 In general
§ 12:3 CPO Registration
§ 12:4 Disclosure, reporting, advertising, and internal control
§ 12:5 Disclosure and reporting—Offering and disclosure documents—‘‘Qualified

eligible person’’ funds—CFTC Rule 4.7
§ 12:6 — —Limited use of commodity interests—CFTC Rule 4.12(b)
§ 12:7 —Periodic reports
§ 12:8 CPO Books and records
§ 12:9 CFTC Rule 4.13(a)(3) Exemption
§ 12:10 Elimination of CFTC Rule 4.13(a)(4) and Addition of CFTC Rule 4.13(a)(6)

III. COMMODITY TRADING ADVISORS (CTAs)
§ 12:11 In general
§ 12:12 Registration
§ 12:13 Disclosure—Generally
§ 12:14 —“Qualified eligible persons’’
§ 12:15 CTA Recordkeeping
§ 12:16 Exclusions and exemptions
§ 12:17 —Private commodity trading advisors
§ 12:18 —Managers primarily involved in securities advice
§ 12:19 —Certain registered or exempt commodity pool operators
§ 12:20 —Commodity advice to foreign funds
§ 12:21 —Family Offices

IV. SECURITIES LAW ISSUES
§ 12:22 In general

HEDGE FUNDS AND OTHER PRIVATE FUNDS: REGULATION AND COMPLIANCE

xxx



V. SPECIAL REPORTING AND OTHER REQUIREMENTS
§ 12:23 In general
§ 12:24 Forms PF, CPO-PQR and CTA-PR
§ 12:25 CFTC Rule 1.73
§ 12:26 NFA Bylaw 1101

VI. MANIPULATION AND OTHER TRADING VIOLATIONS
§ 12:27 In general

VII. OTHER REGULATORY MATTERS
§ 12:28 Data protection requirements—Cybersecurity
§ 12:29 Performance reporting and disclosures; promotional material; virtual

currencies
§ 12:30 Other requirements; outsourcing oversight; pools in distress

CHAPTER 13. PRIVATE EQUITY AND SIMILAR FUNDS

I. INTRODUCTION
§ 13:1 Overview of private equity funds
§ 13:2 Venture capital funds
§ 13:3 Leveraged buy-out (LBO) funds
§ 13:4 Mezzanine funds
§ 13:5 Distressed funds
§ 13:6 Private credit funds

II. OPERATIONS OF PRIVATE EQUITY FUNDS
§ 13:7 In general
§ 13:8 Establishment and closed-end/self-liquidating nature of fund
§ 13:9 Fund’s duration and dissolution provisions
§ 13:10 Permanent capital vehicles (PCVs)
§ 13:11 Fund managers under the Advisers Act
§ 13:12 Assignment of advisory agreements and changes of control
§ 13:13 Fundraising/sales process
§ 13:14 Parallel funds and feeder funds
§ 13:15 Co-investment vehicles
§ 13:16 Customized separate accounts
§ 13:17 Defaulting investor issues
§ 13:18 Investment issues
§ 13:19 Managerial oversight of portfolio companies
§ 13:20 ERISA issues
§ 13:21 Fees
§ 13:22 —Annual management fee
§ 13:23 —Carried interest or incentive fee
§ 13:24 —Other fees
§ 13:25 Valuation of portfolio holdings
§ 13:26 Performance calculation and presentation
§ 13:27 Restrictions on fund manager launching new private equity funds
§ 13:28 Confidentiality provisions
§ 13:29 Form PF

TABLE OF CONTENTS

xxxi



§ 13:30 SEC and other regulatory examinations
§ 13:31 Tax issues
§ 13:32 —Controlled foreign corporations
§ 13:33 —Spin-offs
§ 13:34 —Investments in limited liability companies and partnerships
§ 13:35 —Mezzanine funds

III. SECONDARY MARKETS AND TRANSFER OF INTERESTS
§ 13:36 Benefits to sellers and buyers
§ 13:37 Mechanics and documentation
§ 13:38 Other structures to facilitate transfers
§ 13:39 Funds of private equity funds
§ 13:40 Tax issues in the secondary market

CHAPTER 14. REAL ESTATE FUNDS

I. OVERVIEW OF REAL ESTATE FUNDS
§ 14:1 In general
§ 14:2 Real estate fund investment strategies

II. STRUCTURE AND OPERATIONS OF REAL ESTATE FUNDS
§ 14:3 Structure
§ 14:4 Conflicts of interest
§ 14:5 Valuation of investments
§ 14:6 Performance calculation and presentation
§ 14:7 Tax issues

III. REGULATORY REQUIREMENTS
§ 14:8 Registration of the fund under the Investment Company Act of 1940 (1940

Act)
§ 14:9 Registration of interests in the fund under the Securities Act of 1933

(1933 Act)
§ 14:10 Registration of the fund manager under the Investment Advisers Act of

1940 (Advisers Act)
§ 14:11 Exclusions under ERISA
§ 14:12 Form PF

CHAPTER 15. COLLATERALIZED DEBT OBLIGATIONS
AND SIMILAR STRUCTURES
§ 15:1 Overview
§ 15:2 Structure and operations of CDOs
§ 15:3 Types of CDOs
§ 15:4 —Balance sheet CDOs
§ 15:5 —Arbitrage CDOs
§ 15:6 — —Cash flow CDOs
§ 15:7 — —Market value CDOs
§ 15:8 — —Synthetic CDOs
§ 15:9 Different CDO investment strategies
§ 15:10 —Collateralized mortgage obligations (CMOs)

HEDGE FUNDS AND OTHER PRIVATE FUNDS: REGULATION AND COMPLIANCE

xxxii



§ 15:11 —Collateralized bond obligations (CBOs)
§ 15:12 —Collateralized loan obligations (CLOs)
§ 15:13 —Collateralized fund obligations (CFOs)
§ 15:14 —Collateralized commodity obligations (CCOs)
§ 15:15 Secondary trading of CDO interests
§ 15:16 Credit opportunity funds
§ 15:17 Regulatory issues
§ 15:18 —Securities Act of 1933 (1933 Act)
§ 15:19 —Investment Company Act of 1940 (1940 Act)
§ 15:20 —Investment Advisers Act of 1940 (Advisers Act)

CHAPTER 16. MAJOR STRUCTURAL TRANSACTIONS:
MERGERS AND ACQUISITIONS, LIFT-OUTS, SEEDING
MANAGERS, PUBLIC OFFERINGS, AND DISSOLUTIONS
§ 16:1 Overview

I. MERGERS AND ACQUISITIONS
§ 16:2 Due diligence
§ 16:3 Structuring issues
§ 16:4 Stock purchase
§ 16:5 Asset acquisition
§ 16:6 Merger
§ 16:7 Employment and other issues
§ 16:8 Fund manager regulatory requirements
§ 16:9 Fund mergers and transfers
§ 16:10 Performance presentation

II. LIFT-OUTS, MANAGER DEPARTURES AND SUCCESSION
PLANNING

§ 16:11 In general

III. “SEEDING” FUND MANAGERS AND STRATEGIC
INVESTMENTS

§ 16:12 In general

IV. PUBLIC OFFERINGS AND OTHER FORMS OF ISSUANCE
§ 16:13 In general

V. GOING OUT OF BUSINESS: DISSOLUTIONS AND
LIQUIDATIONS

§ 16:14 In general
§ 16:15 Preliminary steps
§ 16:16 Authorizing the liquidation
§ 16:17 Appointment of liquidators
§ 16:18 Liquidator’s role
§ 16:19 Related steps in connection with liquidations
§ 16:20 Cross-border issues

TABLE OF CONTENTS

xxxiii



CHAPTER 17. BANK HEDGE FUND AND PRIVATE
FUND ACTIVITIES
§ 17:1 Overview
§ 17:2 Bank regulation
§ 17:3 Extending credit or financing
§ 17:4 Prime brokerage and/or custody services
§ 17:5 Acting as counterparty or intermediary
§ 17:6 Sponsoring and managing hedge funds
§ 17:7 Investing in hedge funds and private equity funds
§ 17:8 Capital rules and requirements
§ 17:9 Sections 23A and 23B
§ 17:10 The “Volcker Rule”

CHAPTER 18. LATEST TRENDS AND DEVELOPMENTS
§ 18:1 Court ruling on environmental, social, governance (ESG) investments
§ 18:2 Executive order on including alternative assets in 401(k) plans
§ 18:3 Extension of compliance for anti-money laundering rules
§ 18:4 SEC withdrawal of proposed rules

APPENDICES
Appendix A1. Selected Provisions of the Securities Act of 1933

Appendix A2. Selected Rules Under the Securities Act of 1933

Appendix A3. Regulation D

Appendix B1. Selected Provisions of the Securities Exchange Act of 1934

Appendix C1. Selected Provisions of the Investment Company Act of 1940

Appendix C2. Selected Rules Under the Investment Company Act of 1940

Appendix D1. Investment Advisers Act of 1940, updated through October 2025

Appendix D2. Rules Under Investment Advisers Act (current through October
2025)

Appendix D3. Breyfogle Letter—June 3, 2020

Appendix F1. Selected Provisions of the Employee Retirement Income Security
Act of 1974

Appendix F2. DOL Reg. § 2510.3-21–Definition of ‘‘fiduciary’’

Appendix F3. Selected “Plan Asset” Provisions Under ERISA

Appendix G1. DOL Advisory Op. 89-05A on ‘‘Plan Assets’’

Appendix G2. Touche, Remnant & Co., SEC No-Action Letter (pub. avail. Aug. 27,
1984)

Appendix G3. Goodwin, Procter & Hoar, SEC No-Action Letter (pub. avail. Feb.
28, 1997)

Appendix G4. Clover Capital Management, Inc., SEC No-Action Letter (pub. avail.
Oct. 28, 1986)

Appendix G5. Investment Company Institute, SEC No-Action Letter (pub. avail.
Sept. 23, 1988)

Appendix G6. Investment Counsel Association of America, Inc., SEC No-Action
Letter (pub. avail. Mar. 1, 2004)

HEDGE FUNDS AND OTHER PRIVATE FUNDS: REGULATION AND COMPLIANCE

xxxiv



Appendix G7. American Bar Ass’n Section of Business Law, SEC No-Action Letter
(pub. avail. Apr. 22, 1999)

Appendix G8. Investment Advisers Act of 1940—Rule 206(4)-3, Mayer Brown LLP,
SEC No–Action Letter (pub. avail. July 28, 2008)

Appendix H1. In re Askin Capital and David J. Askin, Investment Advisers Act
Release No. 1492 (May 23, 1995)

Appendix I1. Selected FINRA Rules
Appendix I2. NASD Interpretive Letter to Michael D. Udoff, Securities Industry

Association, from Gary L. Goldscholle, NASD (Oct. 2, 2003)
Appendix I3. NASD Interpretive Letter to Yukako Kawata from Thomas M.

Selman, NASD (Dec. 30, 2003)
Appendix I4. SIA Form of Initial Public Offering Certificate
Appendix I5. Managed Funds Association, SEC No-Action Letter (pub. avail. Feb.

6, 2014)
Appendix J1. Investment Vehicles Matrix

Table of Laws and Rules

Table of Cases

Index

TABLE OF CONTENTS

xxxv


