
Table of Contents
CHAPTER 1. INTRODUCTION . . . . . . . . . . . . . . 1
§ 1:1 Historical antecedents of the Bankruptcy Code
§ 1:2 Historical antecedents of the Reform Act and the

Bankruptcy Code—Early bankruptcy legislation
§ 1:3 —The Bankruptcy Act of 1898
§ 1:4 The Chandler Act
§ 1:5 The Bankruptcy Reform Act of 1978
§ 1:6 —Structure
§ 1:7 The Rules of Bankruptcy Procedure
§ 1:8 The Bankruptcy Abuse Prevention and Consumer

Protection Act of 2005
§ 1:9 An overview of the Reform Act and the Bankruptcy

Code
§ 1:10 —Court structure and jurisdiction
§ 1:11 An overview of the Bankruptcy Code—Case

administration
§ 1:12 —Creditors, the debtor, and the estate
§ 1:13 —Liquidation cases (Chapter 7)
§ 1:14 —Reorganization (Chapter 11)
§ 1:15 —Family farmer and family fisherman (Chapter 12)
§ 1:16 —Individual with regular income (Chapter 13)
§ 1:17 —Cross-Border cases (Chapter 15)
§ 1:18 How to work with the Reform Act and the Bankruptcy

Code
§ 1:19 Where to find bankruptcy law
§ 1:20 Loan workouts

CHAPTER 2. JURISDICTION,
PROCEDURE, AND APPEALS . . . . . . . . . . . . . . . . . . 27
§ 2:1 Introduction
§ 2:2 Court structure, jurisdiction and procedure under the

Reform Act
§ 2:3 Effect of Marathon decision
§ 2:4 Court structure, jurisdiction, and procedure after the

1984 Amendments
§ 2:5 Abstention
§ 2:6 Jury trials
§ 2:7 Venue
§ 2:8 Arbitration

xvii



§ 2:9 Removal
§ 2:10 Appeals
§ 2:11 Appellate procedure under the Bankruptcy Rules
§ 2:12 Sovereign immunity

CHAPTER 3. COMMENCEMENT OF A
CASE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65
§ 3:1 Introduction
§ 3:2 Voluntary relief
§ 3:3 —Eligibility
§ 3:4 —Joint cases
§ 3:5 Involuntary cases—Introduction
§ 3:6 —Available relief
§ 3:7 —Procedure
§ 3:8 —Operation of business pending order for relief
§ 3:9 —Grounds for relief
§ 3:10 —Dismissal
§ 3:11 —Debt collection and fraudulent involuntary petitions
§ 3:12 Cross-border cases
§ 3:13 PROMESA
§ 3:14 Abstention

CHAPTER 4. ADMINISTRATION AND THE
BANKRUPTCY ESTATE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 97
§ 4:1 Introduction
§ 4:2 Trustees
§ 4:3 —U.S. Trustees
§ 4:4 —Duties
§ 4:5 —Eligibility and qualification
§ 4:6 —Compensation
§ 4:7 Meetings of creditors
§ 4:8 Effect of conversion or dismissal of a case
§ 4:9 Property of the estate
§ 4:10 Turnover of property to the estate
§ 4:11 —By custodians
§ 4:12 Rights of the trustee against general partners
§ 4:13 Abandonment of property of the estate

CHAPTER 5. PROOF AND ALLOWANCE OF
CLAIMS, PRIORITIES, AND DISTRIBUTION
IN LIQUIDATION CASES . . . . . . . . . . . . . . . . . . . . . . . . . . 129
§ 5:1 Introduction
§ 5:2 Filing of proofs of claims or interests

CREDITORS’ RIGHTS IN BANKRUPTCY

xviii



§ 5:3 —Chapter 11 cases
§ 5:4 —Chapter 12 and Chapter 13 cases
§ 5:5 —Secured claims
§ 5:6 Allowance of claims or interests
§ 5:7 Accrual of claims—Who must file a claim
§ 5:8 Allowance of claims or interests—Estimation of

contingent or unliquidated claims
§ 5:9 —Surrender of transfers which may be avoided
§ 5:10 —Claims by codebtors, sureties, and guarantors
§ 5:11 —Claims arising after commencement of the case
§ 5:12 —Unsecured claims for attorney’s fees
§ 5:13 —Reconsideration
§ 5:14 Allowance of administrative expenses
§ 5:15 Determination of tax liability
§ 5:16 Determination of secured status
§ 5:17 —Interest and attorney’s fees
§ 5:18 —Surcharge for administrative expenses
§ 5:19 —Voiding of liens
§ 5:20 —Setoff
§ 5:21 Priorities
§ 5:22 —Secured creditor’s superpriority
§ 5:23 —Subrogation rights
§ 5:24 Effect of distribution in another proceeding
§ 5:25 Subrogation claims of codebtors
§ 5:26 Subordination
§ 5:27 Distribution in Chapter 7 cases
§ 5:28 Environmental claims

CHAPTER 6. THE AUTOMATIC STAY . . 189
§ 6:1 Historical antecedents
§ 6:2 The Frazier-Lemke Act
§ 6:3 Scope and duration of the automatic stay
§ 6:4 Secured creditors
§ 6:5 Unsecured creditors
§ 6:6 Bankruptcy court injunctions
§ 6:7 —Practice and procedure
§ 6:8 Exceptions to the automatic stay
§ 6:9 —Government actions
§ 6:10 —Complex financial arrangements
§ 6:11 Other exceptions in Chapter 11 cases
§ 6:12 Relief from the stay
§ 6:13 Counterclaims and offsets
§ 6:14 Ex parte relief
§ 6:15 Procedure

TABLE OF CONTENTS

xix



§ 6:16 Grounds for relief—Lack of adequate protection
§ 6:17 —Other than lack of adequate protection
§ 6:18 —Unsecured claims
§ 6:19 Burden of proof
§ 6:20 Tactical considerations in stay litigation
§ 6:21 Violation of stay
§ 6:22 Appeals

CHAPTER 7. USE, SALE, OR LEASE OF
PROPERTY OF THE ESTATE . . . . . . . . . . . . . . . . . . . 257
§ 7:1 Introduction
§ 7:2 Sale of assets under the Act
§ 7:3 Use of collateral under the Act
§ 7:4 Relationship of § 363 to the balance of the code
§ 7:5 Bankruptcy sales out of the ordinary course of

business
§ 7:6 Sales free and clear of liens
§ 7:7 Chapter 11 sale process
§ 7:8 Sales of going concerns
§ 7:9 Use, sale, or lease of property of the estate in the

ordinary course of business
§ 7:10 Critical vendor programs
§ 7:11 Adequate protection
§ 7:12 Sales free of interests
§ 7:13 Appeals and collusive bidding
§ 7:14 Specific situations
§ 7:15 —Use of equipment
§ 7:16 —Soft collateral
§ 7:17 —Rents and profits from real property
§ 7:18 —The super priority claim

CHAPTER 8. THE OBTAINING OF
CREDIT. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 303
§ 8:1 Introduction
§ 8:2 Obtaining credit in the ordinary course of business
§ 8:3 Obtaining credit out of the ordinary course of business
§ 8:4 Obtaining credit with a priority over other

administrative expenses or on a secured basis
§ 8:5 Cross-collateralization, waivers, and other

enhancements
§ 8:6 Terms of extension of credit
§ 8:7 —Lender’s checklist
§ 8:8 Prepetition lock-ups and sub rosa plans of

reorganization

CREDITORS’ RIGHTS IN BANKRUPTCY

xx



§ 8:9 Obtaining credit secured by a prior or equal lien
§ 8:10 Reconsideration or modification of a financing order
§ 8:11 Effect of reversal or modification on appeal

CHAPTER 9. EXECUTORY CONTRACTS
AND UNEXPIRED LEASES . . . . . . . . . . . . . . . . . . . . . . . 329
§ 9:1 Introduction
§ 9:2 The right to assume or reject
§ 9:3 —Assumption checklist
§ 9:4 —Effect of rejection
§ 9:5 —Effect of assumption
§ 9:6 —Practice and procedure
§ 9:7 Effect of existing defaults
§ 9:8 —Bankruptcy defaults
§ 9:9 —Adequate assurance generally
§ 9:10 —Adequate assurance of future performance of a lease

of real property in a shopping center
§ 9:11 —Furnishing of future services and supplies
§ 9:12 Assignment of executory contracts and unexpired

leases
§ 9:13 Exceptions to the power to assume or assign
§ 9:14 Effect of bankruptcy termination clauses
§ 9:15 Assignment—Effect of assignment
§ 9:16 The debtor landlord
§ 9:17 Land sale contracts
§ 9:18 Intellectual property licenses
§ 9:19 Personal property leases
§ 9:20 Utility service
§ 9:21 Partnerships and limited liability companies
§ 9:22 Collective bargaining agreements
§ 9:23 Retirement benefits
§ 9:24 Oil and gas leases and royalty interests

CHAPTER 10. PREFERENCES . . . . . . . . . . . . . . 377
§ 10:1 Introduction
§ 10:2 Elements of a preference under section 60a of the Act
§ 10:3 Knowledge of insolvency—Section 60b of the Act
§ 10:4 Elements of a preference under the Code—Section

547(b)
§ 10:5 —Transfer
§ 10:6 —Of an interest of the debtor in property
§ 10:7 —To or for the benefit of a creditor
§ 10:8 —For or on account of an antecedent debt owed by

the debtor before the transfer was made

TABLE OF CONTENTS

xxi



§ 10:9 —Made while the debtor was insolvent
§ 10:10 —Made within 90 days before filing
§ 10:11 —Special rule for insiders
§ 10:12 —Enables such creditor to receive more than in a

liquidation
§ 10:13 Exceptions
§ 10:14 —Contemporaneous exchanges
§ 10:15 —Ordinary course of business transactions
§ 10:16 —Enabling loans
§ 10:17 —New value
§ 10:18 —Receivables and inventory loans
§ 10:19 —Improvements in position
§ 10:20 —Statutory liens
§ 10:21 Miscellaneous non-codified defenses
§ 10:22 Alimony, maintenance, or support
§ 10:23 Small transfers
§ 10:24 Date of transfer
§ 10:25 Related provisions
§ 10:26 Preference actions in Chapter 11 cases
§ 10:27 State Laws
§ 10:28 Extraterritorially

CHAPTER 11. FRAUDULENT TRANSFERS
AND OBLIGATIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 423
§ 11:1 Introduction
§ 11:2 State law and section 544(b)
§ 11:3 Fraudulent transfers and obligations under section

548
§ 11:4 Actual fraudulent intent
§ 11:5 Constructive fraudulent intent
§ 11:6 Transfers by partnership debtors to general partners
§ 11:7 Protection of good faith transferees and obligees
§ 11:8 Definitions of transfer and value
§ 11:9 Leveraged transactions and the fraudulent transfer

law
§ 11:10 Deepening insolvency
§ 11:11 Standing
§ 11:12 —Committees
§ 11:13 —Elements to establish

CHAPTER 12. THE TRUSTEE AS A
HYPOTHETICAL LIEN CREDITOR OR
PURCHASER . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 467
§ 12:1 Introduction

CREDITORS’ RIGHTS IN BANKRUPTCY

xxii



§ 12:2 Effect of actual notice
§ 12:3 Where no actual creditor could have obtained a lien
§ 12:4 Section 544(a) of the Code
§ 12:5 Rights of trustee as hypothetical bona fide purchaser

and seller of property
§ 12:6 Article 9 of the Uniform Commercial Code
§ 12:7 —Is the transaction included or excluded?
§ 12:8 —Has a security interest been created?
§ 12:9 —To what does the security interest attach?
§ 12:10 —Is the security interest perfected?
§ 12:11 —How may the security interest be enforced?

CHAPTER 13. THE TRUSTEE AS A
SUCCESSOR TO ACTUAL CREDITORS . 487
§ 13:1 Introduction
§ 13:2 The rule of Moore v. Bay
§ 13:3 The doctrine of Benedict v. Ratner
§ 13:4 The Uniform Commercial Code and Section 70e
§ 13:5 The trustee as a successor to actual creditors under

the Code
§ 13:6 Who may bring the action under Code Section 544(b)

CHAPTER 14. MISCELLANEOUS
AVOIDING POWER ISSUES—STATUTORY
LIENS, FLOATING LIENS, POSTPETITION
TRANSACTIONS, LIABILITY OF
TRANSFEREES, SETOFFS, AND
DEFENSES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 499
§ 14:1 Introduction
§ 14:2 Statutory liens
§ 14:3 Agricultural liens and trusts
§ 14:4 Limitations on the avoiding powers—Statutes of

limitations
§ 14:5 —Safe harbors for complex financial arrangements
§ 14:6 —Section 546(e) and leveraged buyout transactions
§ 14:7 —Retroactive perfection
§ 14:8 Rights of a reclaiming seller
§ 14:9 Insolvency and benefit to creditors
§ 14:10 Avoiding actions in Chapter 11 cases
§ 14:11 Postpetition transactions
§ 14:12 Liability of transferees
§ 14:13 Preservation of the transfer
§ 14:14 Postpetition effect of a security interest

TABLE OF CONTENTS

xxiii



§ 14:15 Setoff
§ 14:16 Settlements and compromises

CHAPTER 15. LOAN WORKOUTS AND
CHAPTER 11 ALTERNATIVES. . . . . . . . . . . . . . . . . . 537
§ 15:1 Introduction
§ 15:2 Position review in commercial loan workouts
§ 15:3 Position review in real estate loan workouts
§ 15:4 Chapter 11 as an alternative
§ 15:5 Administrative issues in loan workouts
§ 15:6 The issue of control
§ 15:7 Workout agreements and the workout plan
§ 15:8 Common law and state liquidation proceedings
§ 15:9 Summary

CHAPTER 16. CHAPTER 11
REORGANIZATIONS—ADMINISTRATIVE
MATTERS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 567
§ 16:1 Introduction
§ 16:2 Applicability of other Code Chapters
§ 16:3 Commencement of the case
§ 16:4 Initial stages of the Chapter 11 case
§ 16:5 —First day orders and the doctrine of necessity
§ 16:6 Committees of creditors
§ 16:7 Role of the court
§ 16:8 Trustees and examiners
§ 16:9 Rights, powers and duties of trustees, examiners and

debtors-in-possession
§ 16:10 Filing of proofs of claim or interest
§ 16:11 Conversion or dismissal

CHAPTER 17. THE CHAPTER 11 PLAN OF
REORGANIZATION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 597
§ 17:1 Introduction
§ 17:2 Who may propose a plan
§ 17:3 —Creditor
§ 17:4 Classification of claims
§ 17:5 Contents of the plan
§ 17:6 Postpetition disclosure and solicitation
§ 17:7 Acceptance of the plan
§ 17:8 Classes conclusively presumed to have accepted or

deemed to have rejected the plan
§ 17:9 Modification of the plan

CREDITORS’ RIGHTS IN BANKRUPTCY

xxiv



§ 17:10 Confirmation hearing
§ 17:11 Confirmation
§ 17:12 General requirements for confirmation
§ 17:13 The best interests test
§ 17:14 Acceptance and impairment
§ 17:15 Confirmation over the objection of a dissenting

impaired class
§ 17:16 Cramdown of a dissenting class of secured claims
§ 17:17 Hypothetical applications of Code § 1129(b)
§ 17:18 Effect of confirmation
§ 17:19 —Erosion of the Chapter 11 discharge
§ 17:20 —The Chapter 11 discharge and claims of creditors

against co-obligors
§ 17:21 Plan implementation
§ 17:22 Securities laws
§ 17:23 Substantive consolidation in a plan of reorganization
§ 17:24 Alter ego
§ 17:25 Appeals
§ 17:26 Small business cases
§ 17:27 —Under Subchapter V

CHAPTER 18. CONSUMER
BANKRUPTCY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 687
§ 18:1 Introduction
§ 18:2 Dismissal or conversion of cases filed by individuals
§ 18:3 Discharge
§ 18:4 Discharge in liquidation cases
§ 18:5 Exceptions to the discharge
§ 18:6 —Debts incurred under false pretenses and in

reliance on false financial statements
§ 18:7 Procedure in dischargeability actions
§ 18:8 Effect of discharge
§ 18:9 Reaffirmation of debt
§ 18:10 Redemption of consumer collateral
§ 18:11 Protection against discriminatory treatment
§ 18:12 Exemptions
§ 18:13 —Federal
§ 18:14 —Waiver
§ 18:15 Avoiding powers and exempt property
§ 18:16 Community property

CHAPTER 19. FAMILY FARMERS AND
FISHERMEN WITH REGULAR ANNUAL
INCOME. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 733
§ 19:1 Background

TABLE OF CONTENTS

xxv



§ 19:2 Eligibility
§ 19:3 Administration
§ 19:4 The Chapter 12 plan
§ 19:5 Confirmation of a Chapter 12 plan

CHAPTER 20. ADJUSTMENT OF DEBTS
OF AN INDIVIDUAL WITH REGULAR
INCOME. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 743
§ 20:1 Introduction
§ 20:2 Stay of actions against codebtors
§ 20:3 Administration
§ 20:4 Chapter 13 plan
§ 20:5 Payments under a Chapter 13 plan
§ 20:6 Confirmation of Chapter 13 plan
§ 20:7 Discharge under a Chapter 13 plan

CHAPTER 21. FORMS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 773
§ 21:1 Involuntary case: Creditors’ petition (Official Forms

No. 105 and 205)
§ 21:2 Order for relief in an involuntary case (Official Form

No. 2530)
§ 21:3 Motion for order authorizing the redemption of

property
§ 21:4 Order authorizing redemption of property
§ 21:5 Objection to debtor’s claim of homestead exemption
§ 21:6 Forms filed with complaints—Summons in an

adversary proceeding (Official Form No. 2500A)
§ 21:7 —Summons and notice of pretrial conference in an

adversary proceeding (Official Form No. 2500B)
§ 21:8 —Summons and notice of trial in an adversary

proceeding (Official Form No. 2500C)
§ 21:9 —Third party summons (Official Form No. 2500D)
§ 21:10 Complaint to avoid lien
§ 21:11 Answer to complaint to avoid lien
§ 21:12 Complaint to recover preferential transfer
§ 21:13 Answer to complaint to recover preferential transfer
§ 21:14 Proof of claim (Official Forms No. 410, 410A, 410S-1,

and 410S-2)
§ 21:15 Objection to claim and notice of hearing (Official

Form No. 420B)
§ 21:16 Response to objection to claim
§ 21:17 Complaint for determination of secured status
§ 21:18 Answer to complaint for determination of secured

status

CREDITORS’ RIGHTS IN BANKRUPTCY

xxvi



§ 21:19 Motion for order authorizing abandonment of
property

§ 21:20 Order authorizing abandonment of property
§ 21:21 Reaffirmation documents (Official Form No. 2400A)
§ 21:22 Reaffirmation agreement (Official Form No. 2400A/B

ALT)
§ 21:23 Motion for order approving reaffirmation agreement

(Official Form No. 2400B)
§ 21:24 Order approving reaffirmation agreement (Official

Form No. 2400C)
§ 21:25 Complaint to determine dischargeability of debt
§ 21:26 Judgment regarding dischargeability of debt
§ 21:27 Complaint objecting to discharge
§ 21:28 Judgment denying discharge
§ 21:29 Motion for relief from the automatic stay and for

adequate protection
§ 21:30 Motion for relief from the automatic stay
§ 21:31 Motion for order prohibiting use of collateral
§ 21:32 Order conditioning use of collateral
§ 21:33 Objection to motion for authority to use cash

collateral and demand for adequate protection
§ 21:34 Emergency motion by debtor in possession for

authority to obtain credit and for order granting
security interests and priority to bank

§ 21:35 Order authorizing debtor in possession to obtain
credit and to execute interim financing agreement
and security agreement

§ 21:36 Interim financing agreement
§ 21:37 Application for approval of operating budget
§ 21:38 Borrowing certificate
§ 21:39 Motion for authority to reject unexpired lease
§ 21:40 Order authorizing rejection of unexpired lease
§ 21:41 Motion for authority to assume and assign unexpired

lease
§ 21:42 Order authorizing assumption and assignment of

unexpired lease
§ 21:43 Motion to compel debtor to determine whether to

assume or reject lease
§ 21:44 Order directing debtor to determine whether to

assume or reject lease
§ 21:45 Motion to convert to case under Chapter 11
§ 21:46 Motion for order dismissing Chapter 11 case
§ 21:47 Motion to convert to case under Chapter 7
§ 21:48 Motion for order directing appointment of trustee
§ 21:49 Order directing the appointment of a trustee

TABLE OF CONTENTS

xxvii



§ 21:50 Motion for order directing the appointment of
examiner

§ 21:51 Opposition to extension of exclusive period
§ 21:52 Objection to disclosure statement
§ 21:53 Objection to confirmation of debtor’s second amended

plan of reorganization

Table of Laws and Rules

Table of Cases

Index

CREDITORS’ RIGHTS IN BANKRUPTCY

xxviii


