
Table of Contents
CHAPTER 1. THE BASIS AND STRUCTURE
OF AMERICAN COPYRIGHT LAW
§ 1:1 Introduction

A. THE CONSTITUTIONAL BASIS OF AMERICAN
COPYRIGHT LAW

§ 1:2 Introduction
§ 1:3 The constitutional purpose of copyright: ‘‘To promote

the Progress of Science and useful Arts’’
§ 1:4 The hierarchy of values
§ 1:5 The constitutional limitations
§ 1:6 —The ‘‘securing’’ of rights
§ 1:7 —‘‘Writings’’
§ 1:8 —‘‘Authors’’ and originality
§ 1:9 — —The requirement of originality: The Trademark

Cases
§ 1:10 — —‘‘Authors’’ as the source of originality: Burrow-

Giles Lithographic Co. v. Sarony
§ 1:11 — —The nature of originality: Bleistein v. Donaldson

Lithographing Co.
§ 1:12 — —The originality standard in the 1976 Copyright

Revision Act
§ 1:13 — —The element of creativity: Feist Publications, Inc.

v. Rural Telephone Service Co.
§ 1:14 — — —Originality, facts, and factual compilations
§ 1:15 — — —Originality and creativity
§ 1:16 — — —The quantum of creativity
§ 1:17 —‘‘For limited Times’’
§ 1:18 — —Eldred v. Ashcroft
§ 1:19 — —After Eldred
§ 1:20 —‘‘The exclusive Right’’
§ 1:21 Copyright and the First Amendment
§ 1:22 —Constitutional acceptance of both copyright and the

First Amendment
§ 1:23 —Internal limitations of copyright protection
§ 1:24 — —The idea-expression dichotomy
§ 1:25 — —The fair use doctrine
§ 1:26 — —Other limitations
§ 1:27 — —Copyright as a reinforcement of the First

Amendment

xxi



§ 1:28 Copyright and the Commerce Clause

B. THE HISTORY AND STRUCTURE OF THE 1976
COPYRIGHT ACT

§ 1:29 The legislative history of the 1976 Copyright Act
§ 1:30 —Overview
§ 1:31 —Legislative history: The noncongressional phase
§ 1:32 — —The chronology
§ 1:33 — —The expert panels
§ 1:34 —Legislative history: The congressional phase
§ 1:35 The impact of the legislative history
§ 1:36 —Judicial consideration of noncongressional materials

CHAPTER 2. THE SUBJECT MATTER OF
COPYRIGHT
§ 2:1 Introduction

A. THE REQUIREMENT OF ORIGINALITY
§ 2:2 From Bleistein to Feist
§ 2:3 Originality in derivative works
§ 2:4 —The ‘‘distinguishable variation’’ standard
§ 2:5 —Skill as a substitute for originality
§ 2:6 —The ‘‘substantial variation’’ standard
§ 2:7 —Subsequent cases
§ 2:8 —Seventh Circuit
§ 2:9 —Summary

B. ORIGINALITY IN WORKS OF AUTHORSHIP
AFTER FEIST

§ 2:10 Originality in works of authorship after
Feist—Background

§ 2:11 Feist Publications, Inc. v. Rural Telephone Service Co.
§ 2:12 The aftermath of Feist: The originality inquiry—

Independent effort
§ 2:13 —Creativity: The structure of the inquiry
§ 2:14 —Creativity: The content of the inquiry
§ 2:15 The application of Feist
§ 2:16 —Kregos v. Associated Press
§ 2:17 —The classified directory cases
§ 2:18 —Data reflecting the author’s judgment
§ 2:19 —Maps
§ 2:20 —Pictorial, graphic, and sculptural works
§ 2:21 —Other cases
§ 2:22 Protection of page numbers

THE LAW OF COPYRIGHT

xxii



§ 2:23 Beyond Feist
§ 2:24 —Databases: The copyright issues
§ 2:25 —Selection
§ 2:26 —Coordination and arrangement
§ 2:27 —Databases: The non-copyright issues
§ 2:28 Commentary

C. THE REQUIREMENT THAT A WORK BE FIXED
IN TANGIBLE FORM

§ 2:29 When is a work fixed?

D. CONSTITUTIONAL AND STATUTORY SUBJECT
MATTER

§ 2:30 The constitutional requirements: ‘‘Writings’’ of
‘‘Authors’’

§ 2:31 Constitutional requirements: “Writings” of “Authors”—
Non-human authors

§ 2:32 The statutory provisions: An overview
§ 2:33 Section 102(a): The bedrock provision
§ 2:34 —The distinction between ‘‘works of authorship’’ and

‘‘writings of authors’’
§ 2:35 —What constitutes a ‘‘work of authorship’’?
§ 2:36 —The statutory categories of Section 102(a)
§ 2:37 — —The consequences of classification
§ 2:38 — —The problem of overlapping categories
§ 2:39 — —Works included in the statutory categories
§ 2:40 — — —Literary works
§ 2:41 Section 102(a): The bedrock provision—The statutory

categories of Section 102(a)—Works included in the
statutory categories—Literary works—Characters
and originality

§ 2:42 Section 102(a): The bedrock provision—The statutory
categories of Section 102(a)—Works included in the
statutory categories—Musical works

§ 2:43 — — —The distinction between dramatic and
nondramatic musical works

§ 2:44 — — —Dramatic works
§ 2:45 — — —Pantomimes and choreographic works
§ 2:46 — — —Pictorial, graphic and sculptural works
§ 2:47 — — —Motion pictures and other audiovisual works
§ 2:48 Section 102(a): The bedrock provision—The statutory

categories of Section 102(a)—Works included in the
statutory categories—Motion pictures and other
audiovisual works—Contributions of an individual to
a motion picture

§ 2:49 — — — —The Teddy Ruxpin cases

TABLE OF CONTENTS

xxiii



§ 2:50 Section 102(a): The bedrock provision—The statutory
categories of Section 102(a)—Works included in the
statutory categories—Sound recordings

§ 2:51 — — —Architectural works
§ 2:52 Compilations and collective works
§ 2:53 Derivative works
§ 2:54 Derivative Works—Independently copyrightable

E. CONGRESSIONALLY EXCLUDED SUBJECT
MATTER

§ 2:55 Governmental works: The judicial doctrine prohibiting
copyright of official governmental actions

§ 2:56 Works of the United States government
§ 2:57 —The impact of Section 105: The statutory provision
§ 2:58 —The impact of Section 105: The statutory provision—

Statutory exceptions
§ 2:59 —Territoriality
§ 2:60 —Works commissioned by the United States
§ 2:61 —Works acquired by the United States
§ 2:62 Works of state and local governments
§ 2:63 —Statutes, judicial opinions and other official

documents
§ 2:64 —The impact of freedom of information laws
§ 2:65 Private editions and collections of governmental works
§ 2:66 —The scope of copyright protection
§ 2:67 Exclusions based on the nationality of the author or

the nation of first publication
§ 2:68 —Published works—In general
§ 2:69 — —Determining which foreign nationals are

protected
§ 2:70 — —Berne convention works
§ 2:71 —The manufacturing clause
§ 2:72 Articles of clothing
§ 2:73 Typefaces
§ 2:74 The limitations imposed by Section 102(b)
§ 2:75 Copyright protection for words, titles and short

phrases

CHAPTER 3. THE SCOPE OF COPYRIGHT
PROTECTION
§ 3:1 The idea-expression dichotomy
§ 3:2 —Policy and purpose
§ 3:3 —Terminology and ambiguity
§ 3:4 Copyrights and patents: Similarities and differences
§ 3:5 The Supreme Court opinion in Baker v. Selden
§ 3:6 —The doctrines of Baker v. Selden

THE LAW OF COPYRIGHT

xxiv



§ 3:7 — —Copyright grants no right of exclusive use
§ 3:8 — —The merger doctrine
§ 3:9 — — —Application of the merger doctrine generally
§ 3:10 — — —Application of the merger doctrine: Data

compilations
§ 3:11 — — — —Commentary
§ 3:12 — — —Application of the merger doctrine: Short forms
§ 3:13 — —The blank forms rule
§ 3:14 — —Baker v. Selden as a limitation on the ‘‘Use’’ of a

copyrighted work
§ 3:15 —The doctrinal problems of Baker v. Selden
§ 3:16 The idea-expression dichotomy and Section 102(b)
§ 3:17 —Pictorial, graphic and sculptural works and

depictions of animals
§ 3:18 —Pictorial, graphic and sculptural works and useful

articles
§ 3:19 — —The basic approach of the 1976 Copyright Act
§ 3:20 — — —Recognition of copyright in works of applied

art: The decision in Mazer v. Stein
§ 3:21 — — —The copyright office regulation
§ 3:22 — — —Esquire and Eltra
§ 3:23 —The 1976 Copyright Act: A definitional response
§ 3:24 — —What is a “useful article”?
§ 3:25 — —Decisions under the 1976 Act
§ 3:26 — — —Kieselstein-Cord v. Accessories by Pearl, Inc.
§ 3:27 — — —Carol Barnhart, Inc. v. Economy Cover Corp.
§ 3:28 — — —Brandir International, Inc. v. Cascade Pacific

Lumber Co.
§ 3:29 — — —Star Athletica, LLC v. Varsity Brands, Inc.
§ 3:30 — —Summary and commentary
§ 3:31 — —Cases decided after Star Athletica
§ 3:32 —Form and function in works other than pictorial,

graphic and sculptural works
§ 3:33 — —Computer programs
§ 3:34 — —The problem of utility in computer programs
§ 3:35 — — —Application programs
§ 3:36 — — —Operating systems
§ 3:37 — — —Microcode
§ 3:38 — —Works other than computer programs
§ 3:39 — — —Architectural works

CHAPTER 4. OWNERSHIP AND TRANSFER
OF COPYRIGHTS
§ 4:1 Authors and initial ownership
§ 4:2 Beneficial ownership
§ 4:3 Denial of copyright where the author disclaims

authorship: copyright estoppel

TABLE OF CONTENTS

xxv



A. WORKS MADE FOR HIRE
§ 4:4 Works made for hire and the 1909 and 1976 Copyright

Acts
§ 4:5 Works made for hire under the 1909 Act
§ 4:6 —Works made for hire
§ 4:7 —Works made on commission
§ 4:8 —The doctrines merge
§ 4:9 Works made for hire under the 1976 Act
§ 4:10 —Works made for hire: The first definition
§ 4:11 Works made for hire under the 1976 Act—Works made

for hire: The first definition—Who is an employee?
Community for Creative Non-Violence v. Reid

§ 4:12 Works made for hire under the 1976 Act—Works made
for hire: The first definition—Who is an employee?
Case law after Community for Creative Non-Violence
v. Reid

§ 4:13 — — —Volunteers
§ 4:14 Works made for hire under the 1976 Act—Works made

for hire: The first definition—Who is an employee?
Community for Creative Non-Violence v. Reid—
Balancing the factors

§ 4:15 — — —Retroactivity
§ 4:16 — —Commentary
§ 4:17 — — —Are the lower courts applying CCNV correctly?
§ 4:18 — — —Evaluating the factors with respect to each

other
§ 4:19 — — —CCNV and legislative history
§ 4:20 — — —Drafting in light of CCNV
§ 4:21 — — —Beyond CCNV
§ 4:22 — —The scope of employment
§ 4:23 Works made for hire under the 1976 Act—Works made

for hire: the first definition—Effect of material breach
§ 4:24 Works made for hire under the 1976 Act—Works made

for hire: The first definition—Academic writings
§ 4:25 — — —The cases
§ 4:26 — — —The statutory language
§ 4:27 —Works made for hire: The second definition
§ 4:28 — —The nine categories
§ 4:29 — —Formalities of agreement
§ 4:30 — —Specially ordered or commissioned works
§ 4:31 —Altering ownership of works made for hire by

agreement

B. JOINT WORKS
§ 4:32 Joint works
§ 4:33 —The 1976 Act and the element of intent

THE LAW OF COPYRIGHT

xxvi



§ 4:34 — —Intent for contributions to be inseparable or
interdependent

§ 4:35 — —The quantum of contribution to qualify as a
coauthor

§ 4:36 —The 1976 Act and the element of intent—The
quantum of contribution to qualify as a co-author—
Sound recordings

§ 4:37 —The 1976 Act and the element of intent—Intent and
the status of coauthor

§ 4:38 — —The unanswered question of Thomson v. Larson
§ 4:39 —The 1909 Act
§ 4:40 — —The element of intent
§ 4:41 — —Contribution by coauthors
§ 4:42 —Ownership and co-ownership
§ 4:43 — —The quantum of ownership
§ 4:44 — —The rights of co-owners

C. CONTRIBUTIONS TO COLLECTIVE WORKS
§ 4:45 Contributions to collective works

D. TRANSFERS AND SUBSEQUENT OWNERSHIP
§ 4:46 Transfers and subsequent ownership
§ 4:47 —Divisibility of copyright
§ 4:48 —The formal requirements—Transfers of exclusive

rights
§ 4:49 — —Licenses of nonexclusive rights
§ 4:50 —Exclusive licenses
§ 4:51 —Prospective and retroactive effect
§ 4:52 —Recording of transfers and licenses
§ 4:53 —Priorities among conflicting transfers
§ 4:54 —Involuntary transfers of copyright ownership
§ 4:55 —Ownership of a particular copy

CHAPTER 5. THE RIGHTS OF COPYRIGHT
§ 5:1 Introduction

A. THE GRANT OF RIGHTS
§ 5:2 The statutory rights
§ 5:3 The relationship between the grant of rights and

infringement
§ 5:4 The statutory structure of the grant of rights
§ 5:5 The compulsory licenses
§ 5:6 The impact of Section 106 on contributory infringement

B. THE RIGHT TO COPY
§ 5:7 Overview

TABLE OF CONTENTS

xxvii



§ 5:8 Types of works covered
§ 5:9 The nature of the right of reproduction
§ 5:10 —The requirement that a work be fixed in a material

object
§ 5:11 —The requirement that a copy or phonorecord be

fixed
§ 5:12 —The requirement that a copy can be ‘‘perceived,

reproduced, or otherwise communicated’’
§ 5:13 —Incomplete, unpublished, and intermediate copies
§ 5:14 —Differences in form
§ 5:15 —The relationship to other rights
§ 5:16 The compulsory license for sound recordings
§ 5:17 —Terminology
§ 5:18 —The prerequisites
§ 5:19 — —The limitation to nondramatic musical works
§ 5:20 — —The requirement of prior authorized distribution
§ 5:21 — —The primary purpose requirement
§ 5:22 —Invoking the compulsory license
§ 5:23 — —Notices of Intention
§ 5:24 — —The blanket license
§ 5:25 —The Mechanical Licensing Collective
§ 5:26 —The musical works database
§ 5:27 —Accounting and payment
§ 5:28 — —Statements and payments
§ 5:29 — —Orphan works
§ 5:30 —The scope of the compulsory license
§ 5:31 —Termination
§ 5:32 —Industry practice
§ 5:33 The compulsory license for digital audio home taping
§ 5:34 —An outline of the Audio Home Recording Act
§ 5:35 —The serial copy management system
§ 5:36 —The exemption for digital audio recording devices
§ 5:37 — —The cases
§ 5:38 —Determining the status of a digital audio recording

device
§ 5:39 —Calculation and payment of royalties: Recording

devices subject to the royalty surcharge
§ 5:40 — —Recording media subject to the royalty surcharge
§ 5:41 — —Authority to manufacture or import digital audio

recording devices—Notice requirement
§ 5:42 — — —Filing the notice
§ 5:43 — — —Failure to file the notice
§ 5:44 — —Calculating the royalty on digital audio

recording devices
§ 5:45 — —Calculating the royalty on digital audio

recording media

THE LAW OF COPYRIGHT

xxviii



§ 5:46 — —Statements, payment and collection of the
royalty

§ 5:47 — —Distribution of the royalties
§ 5:48 —Liability for failing to file or pay royalties
§ 5:49 The library and archival exemptions of Section 108
§ 5:50 —The qualifications for exemption under Section 108
§ 5:51 — —Limits on the number of copies—In general
§ 5:52 — — —Section 108(g): Concerted, related and

systematic copying
§ 5:53 — —The prohibition against direct or indirect

commercial advantage
§ 5:54 — —The public access requirement
§ 5:55 — —Affixation of copyright notice
§ 5:56 —Types of works subject to the Section 108

exemptions
§ 5:57 —Permission for library-initiated copying:

Unpublished works
§ 5:58 —Permission for library-initiated copying: Published

works
§ 5:59 —User-Initiated copying
§ 5:60 — —Periodical articles and contributions to

collections
§ 5:61 — —Entire works or substantial parts of entire works
§ 5:62 —Audiovisual news programs
§ 5:63 —Patron photocopying
§ 5:64 Section 112: The exemption for ephemeral recordings
§ 5:65 —The basic broadcasters exemption
§ 5:66 — —Works eligible for the exemption
§ 5:67 — —Organizations eligible for the exemption
§ 5:68 — —The requirement of a legal right to perform the

work
§ 5:69 — —Limitation on number of copies
§ 5:70 — —Permitted uses
§ 5:71 — —Destruction of the copy
§ 5:72 — —Circumventing technological protections against

copying
§ 5:73 —Copies for educational and governmental

broadcasts
§ 5:74 — —Works eligible for the exemption
§ 5:75 — —Organizations eligible for the exemption
§ 5:76 — —Limitation on number of copies
§ 5:77 — —Permitted uses
§ 5:78 — —Destruction of the copies
§ 5:79 —Recordings of religious broadcasts
§ 5:80 — —Works eligible for the exemption
§ 5:81 — —Organizations eligible for the exemption
§ 5:82 — —No direct or indirect charge for distribution

TABLE OF CONTENTS

xxix



§ 5:83 — —The requirement of a legal right to perform the
work

§ 5:84 — —Limitation on number of copies
§ 5:85 — —Permitted uses
§ 5:86 — —Destruction of the copies
§ 5:87 —Recordings of broadcasts to the handicapped
§ 5:88 — —Works eligible for the exemption
§ 5:89 — —Organizations eligible for the exemption
§ 5:90 — —No charge for use permitted
§ 5:91 — —Limitation on number of copies
§ 5:92 — —Distribution of copies
§ 5:93 — —Permitted uses
§ 5:94 — —Destruction of the copies
§ 5:95 —The ephemeral recordings exemption for digital

transmissions of sound recordings
§ 5:96 — —Eligibility
§ 5:97 — —Authority for negotiated licenses
§ 5:98 — —Procedure for negotiations and determination
§ 5:99 — —Limitations of the statutory license
§ 5:100 The reproduction of copyrighted works in or on useful

articles
§ 5:101 The exemptions of Section 117 for copies of computer

programs
§ 5:102 —Copying a computer program for use on a computer
§ 5:103 —Computer maintenance and repair
§ 5:104 —Archival copies of computer programs
§ 5:105 The exemption for pictorial representations of

architectural works
§ 5:106 Reproduction for the blind or other persons with

disabilities
§ 5:107 Limitations on liability of online service providers
§ 5:108 —The general qualifications
§ 5:109 — —Qualification as a service provider
§ 5:110 — —Terminating infringing subscribers
§ 5:111 — —Accommodation of standard technical measures
§ 5:112 —The limitation on liability for transitory

communications
§ 5:113 — —Qualification as a service provider
§ 5:114 — —Initiation of the transmission
§ 5:115 — —Automation of the transmission process
§ 5:116 — —Selection of recipients
§ 5:117 — —Restriction of access to designated recipients
§ 5:118 — —Duration of storage of material
§ 5:119 — —Prohibition on modification of content
§ 5:120 — —The exemption from liability for monetary relief
§ 5:121 —The limitation on liability for system caching
§ 5:122 — —Qualification as a service provider

THE LAW OF COPYRIGHT

xxx



§ 5:123 — —The source of the material
§ 5:124 — —Storage based request by recipient
§ 5:125 — —Automation of storage process
§ 5:126 — —Prohibition on modification of content
§ 5:127 — —Updating materials
§ 5:128 — —Information on ‘‘hits’’ and the like
§ 5:129 — —Fees, passwords and the like
§ 5:130 — —Removing or disabling access to infringing

material
§ 5:131 — —The exemption for liability from monetary relief
§ 5:132 —The limitation on liability for infringing material

posted by users
§ 5:133 — —Qualification as a service provider
§ 5:134 — —Knowledge or awareness of the infringement
§ 5:135 — — —Actual knowledge
§ 5:136 — — —Awareness of facts and circumstances
§ 5:137 — —Whether alleged infringement occurs “by reason

of the storage at the direction of a user”
§ 5:138 — —Lack of direct financial benefit
§ 5:139 — —Removing or disabling access to infringing

material
§ 5:140 — —Giving notice of infringement
§ 5:141 — — —The designated agent
§ 5:142 — — —The elements of notice
§ 5:143 — — —The good faith requirement
§ 5:144 — — —Removal or blocking of infringing material or

activity
§ 5:145 — — —Counter notification and restoration
§ 5:146 — — —Misrepresentations
§ 5:147 — —The exemption from liability for monetary relief
§ 5:148 —Pre-February 15, 1972 sound recordings
§ 5:149 —The limitation on liability for information location

tools
§ 5:150 — —Qualification as a service provider
§ 5:151 — —Knowledge or awareness of the infringement
§ 5:152 — —Lack of direct financial benefit
§ 5:153 — —Removing or disabling access to infringing

material
§ 5:154 — —Notification of infringement
§ 5:155 — —The exemption from liability for monetary relief
§ 5:156 —Nonprofit educational institutions
§ 5:157 — —Applicability
§ 5:158 — —Transitory communications and system caching
§ 5:159 — —Postings and information location
§ 5:160 — — —Restrictions on required or recommended

teaching materials
§ 5:161 — — —Notifications of infringement

TABLE OF CONTENTS

xxxi



§ 5:162 — — —Copyright information
§ 5:163 —Injunctive relief
§ 5:164 — —General considerations
§ 5:165 — — —Notice and ex parte orders
§ 5:166 — — —Considerations concerning injunctive relief
§ 5:167 — —Transitory communications
§ 5:168 — —System caching, subscriber posting and

information location tools
§ 5:169 —Subpoenas to identify infringers
§ 5:170 — —Request for a subpoena
§ 5:171 — —Contents of the subpoena
§ 5:172 — —Basis for granting the subpoena
§ 5:173 — —Responsibility of the service provider
§ 5:174 — —Judicial foreclosure of section 512(h) subpoenas

as applied to peer-to-peer file sharing
§ 5:175 The right to make copies and collective works

C. THE RIGHT TO PREPARE DERIVATIVE WORKS
§ 5:176 The definitional provisions
§ 5:177 Copyright protection of the derivative work as

distinct from protection of the underlying work
§ 5:178 The case law concerning the right to prepare

derivative works
§ 5:179 —Changing the setting of a work
§ 5:180 Case law concerning the right to prepare derivative

works—Adding or avoiding advertising
§ 5:181 The compulsory license for making phonorecords of

nondramatic musical compositions: Preparation of a
derivative work from a sound recording

§ 5:182 —The right of the compulsory licensee to make an
arrangement of the musical composition

§ 5:183 The exemptions concerning architectural works
§ 5:184 The exemption for modification of copies of computer

programs by their owners
§ 5:185 The exemption for deletion of portions of a motion

picture during home viewing

D. THE RIGHT TO DISTRIBUTE
§ 5:186 Introduction
§ 5:187 What constitutes distribution
§ 5:188 Distribution through making available
§ 5:189 The first sale doctrine
§ 5:190 —History and purpose
§ 5:191 —Ownership of the copy or phonorecord
§ 5:192 —The record rental amendment
§ 5:193 —The computer software rental amendments

THE LAW OF COPYRIGHT

xxxii



§ 5:194 — —Lending by nonprofit libraries
§ 5:195 — —Transfers by nonprofit educational institutions
§ 5:196 — —‘‘Hard-wired’’ computer programs and video

games
§ 5:197 — —‘‘Grandfathered’’ copies
§ 5:198 —The problem of parallel imports
§ 5:199 The ban on unauthorized importation and exportation

of Section 602(a)
§ 5:200 The first sale doctrine—The resale of digitally

downloaded copies and phonorecords
§ 5:201 Resale royalty legislation
§ 5:202 [Reserved]
§ 5:203 The exemption for pictorial representations of

architectural works

E. THE RIGHT TO PUBLICLY PERFORM THE
COPYRIGHTED WORK

§ 5:204 Types of works covered
§ 5:205 —The omission of ‘‘pictorial, graphic and sculptural

works’’
§ 5:206 —The omission of sound recordings
§ 5:207 — —Performance rights in sound recordings under

state law
§ 5:208 The right to ‘‘perform’’ a work ‘‘publicly’’
§ 5:209 —What constitutes a performance? The statutory

definitions
§ 5:210 — —Reception and retransmission as a performance
§ 5:211 — —Audiovisual displays of video games
§ 5:212 — —Downloading and streaming
§ 5:213 The right to “perform” a work “publicly”—What

constitutes a performance? The statutory
definitions—Cross-border performances

§ 5:214 The right to ‘‘perform’’ a work ‘‘publicly’’—When is a
performance ‘‘public"?

§ 5:215 — —The statutory test
§ 5:216 The right to “perform” a work “publicly”—When is a

performance “public”?—The problem of remote
storage and retrieval

§ 5:217 The right to ‘‘perform’’ a work ‘‘publicly’’—When is a
performance ‘‘public"?—Dispersion of the audience

§ 5:218 — —Limited membership audiences
§ 5:219 — —Retransmission of a ‘‘private’’ transmission to the

public
§ 5:220 —Public performance ‘‘for profit’’
§ 5:221 Exempt secondary transmissions and the compulsory

license for cable television
§ 5:222 —Definition of secondary transmissions of primary

transmissions

TABLE OF CONTENTS

xxxiii



§ 5:223 —Definition of cable system
§ 5:224 — —Transmission of signals over the internet
§ 5:225 —Definition of local service area
§ 5:226 —Works and rights covered by Section 111
§ 5:227 —The cable television compulsory license
§ 5:228 — —A licensed broadcast
§ 5:229 — —Geographic limitations
§ 5:230 — —Eligibility of the secondary transmitter
§ 5:231 — —Compliance with FCC rules
§ 5:232 — —Compliance with Subsection 111(d)
§ 5:233 — —Alteration of signals prohibited
§ 5:234 —Nonsimultaneous secondary transmissions:

Geographic limitations
§ 5:235 — —Limitations on nonsimultaneous secondary

transmissions
§ 5:236 —Payment of royalties under the compulsory license
§ 5:237 — —Distant signal equivalents
§ 5:238 — —Royalties under the compulsory license
§ 5:239 —The statement of account
§ 5:240 —Distribution of royalties: Eligibility
§ 5:241 — —Procedure
§ 5:242 —The exempt retransmissions
§ 5:243 — —The master antenna exemption: Section 111(a)(1)
§ 5:244 — —Educational transmissions: Section 111(a)(2)
§ 5:245 — —The passive carrier exemption: Section 111(a)(3)
§ 5:246 — —Secondary satellite transmissions: Section

111(a)(4)
§ 5:247 — —The nonprofit retransmission exemption: Section

111(a)(5)
§ 5:248 — —Secondary transmissions of primary

transmissions to a controlled group
§ 5:249 The compulsory license for jukebox performances
§ 5:250 —The compulsory license of Section 116
§ 5:251 — —Works subject to the compulsory license
§ 5:252 — —The recipient of the compulsory license: The

jukebox operator—Definition
§ 5:253 — — —Finding a jukebox’s operator
§ 5:254 — —What is a coin-operated phonorecord player?
§ 5:255 — —Obtaining the compulsory license—The

application
§ 5:256 — — —The fee
§ 5:257 — — —Issuance of the certificate
§ 5:258 — — —Display of the certificate
§ 5:259 —Distribution of fees
§ 5:260 — —The claimant’s right to ‘‘Obtain information’’
§ 5:261 —The transition from compulsory license to

THE LAW OF COPYRIGHT

xxxiv



negotiated license: The Berne Convention and
Section 116A

§ 5:262 — —The operation of Section 116A
§ 5:263 — — —Precedence of negotiated licenses
§ 5:264 — — —The quantity of music licensed for jukebox

performance
§ 5:265 — —The 1990 negotiated license
§ 5:266 The compulsory license for noncommercial

educational broadcasting
§ 5:267 —Works subject to the compulsory license of Section

118
§ 5:268 —Who can invoke the compulsory license of Section

118
§ 5:269 —Uses permitted by the compulsory license of

Section 118
§ 5:270 — —Noncommercial educational transmissions
§ 5:271 — —Production of the transmission program
§ 5:272 — —Recording of authorized transmissions
§ 5:273 —Negotiated licenses
§ 5:274 —Fees—Rate determination proceedings
§ 5:275 — —Current rates
§ 5:276 The compulsory license for home satellite reception
§ 5:277 —Invoking the compulsory license
§ 5:278 — —Conditions for retransmitting superstation

signals
§ 5:279 — —Conditions for retransmitting network station

signals
§ 5:280 — —Subscriber lists
§ 5:281 — —Payments and accounts
§ 5:282 — —Other requirements
§ 5:283 —Penalties for violation
§ 5:284 Exemptions: The potpourri of Section 110
§ 5:285 —Classroom teaching
§ 5:286 — —Works eligible for the exemption
§ 5:287 — —Limitations on the performers
§ 5:288 — —Organizational limitations
§ 5:289 — — —The requirement of a nonprofit institution
§ 5:290 — — —The requirement of an educational institution
§ 5:291 — — —The hypothetical nonprofit educational dance

studio or language school
§ 5:292 — —Limitations on venue: Where may the

performance or display take place?
§ 5:293 — —Limitations on context: The ‘‘face-to-face’’

requirement
§ 5:294 — — —The ‘‘teaching activities’’ requirement
§ 5:295 — —Performances from unlawfully made copies
§ 5:296 —Educational and governmental broadcasts

TABLE OF CONTENTS

xxxv



§ 5:297 — —Works eligible for the exemption
§ 5:298 — —The right of performance and the right of

adaptation
§ 5:299 — —Limitations on the performers
§ 5:300 — —Limitations on context: Conditions of eligibility
§ 5:301 — — —The intended audiences
§ 5:302 — —Organizational limitations: What constitutes a

‘‘nonprofit educational institution’’
§ 5:303 — — —What constitutes a ‘‘governmental body’’
§ 5:304 —Religious services
§ 5:305 — —Limitations on context
§ 5:306 — —Limitations on venue: Where may the

performance or display take place?
§ 5:307 — —The limitation on religious broadcasting
§ 5:308 —Charitable and nonprofit performances
§ 5:309 — —No exemption for displays
§ 5:310 — —Works eligible for the exemption
§ 5:311 — —Limitations on the type of performance
§ 5:312 — —Nonprofit performances
§ 5:313 — — —The nonprofit issue: Direct and indirect

commercial advantage
§ 5:314 — — —The nonprofit issue: Payment to performers
§ 5:315 — — —Admission charges
§ 5:316 —Performance by public reception of a transmission

of a copyrighted work
§ 5:317 — —The purpose and evolution of Section 110(5)
§ 5:318 — —The fairness in Music Licensing Act: 17 U.S.C.A.

§ 110(B)
§ 5:319 — — —Transmission subject to § 110(B)
§ 5:320 — — —Reception by an ‘‘establishment’’
§ 5:321 — — —Qualifying for the exemption
§ 5:322 — —Performance by reception in public under

Section 110(5)(A)
§ 5:323 — — —Historical background
§ 5:324 — — —The ‘‘outer limit’’ of the exemption
§ 5:325 — —The cases
§ 5:326 — — —A ‘‘single receiving apparatus’’
§ 5:327 — — —A ‘‘receiving apparatus of a kind commonly

used in private homes’’
§ 5:328 — — —Further transmission of the reception
§ 5:329 — — —Direct charge for admission
§ 5:330 — — —The impact of the committee reports
§ 5:331 — — —The impact of the Berne Convention
§ 5:332 — —Commentary
§ 5:333 —State fairs and agricultural and garden shows
§ 5:334 — —Works eligible for the exemption

THE LAW OF COPYRIGHT

xxxvi



§ 5:335 — —Limitations on the exemption: Who, when and
where

§ 5:336 —Performances to promote sales of phonorecord and
copies

§ 5:337 —Transmissions and performances for the blind and
handicapped

§ 5:338 — —Works eligible for the exemption
§ 5:339 — —The requirement of a transmission
§ 5:340 — —Transmission to a defined audience
§ 5:341 — —The nonprofit requirement
§ 5:342 —Veterans’ and fraternal organizations
§ 5:343 — —The nature of exempt organizations
§ 5:344 — —The permissible audience
§ 5:345 — —The use of the proceeds
§ 5:346 — —Commentary
§ 5:347 Digital performance of sound recordings
§ 5:348 —Basic definitions
§ 5:349 — —Transmission
§ 5:350 — —Digital transmission
§ 5:351 — —Digital audio transmission
§ 5:352 — —Subscription and nonsubscription transmissions
§ 5:353 — —Broadcast transmission
§ 5:354 — —Retransmission
§ 5:355 — —Interactive service
§ 5:356 — —Sound recording performance complement
§ 5:357 — —Affiliated entity
§ 5:358 — —Eligible nonsubscription transmission
§ 5:359 — —Archived program
§ 5:360 — —New and preexisting services
§ 5:361 — — —Preexisting subscription service
§ 5:362 — — —Preexisting satellite digital audio service
§ 5:363 — — —New subscription service
§ 5:364 —Exempt Transmissions and Retransmissions
§ 5:365 — —Section 114(d)(1): Exemption of nonsubscription

noninteractive transmissions
§ 5:366 — —Exclusion of interactive services from Section

114(d)(1) exemptions
§ 5:367 — —The exemption for nonsubscription broadcast

transmissions
§ 5:368 — —Exempt retransmission of nonsubscription

broadcast transmissions
§ 5:369 — — —Retransmission of radio signals within a 150-

mile radius of the transmitter
§ 5:370 — — —Retransmissions of radio signals received

over-the-air
§ 5:371 — — —Grandfathered retransmission of certain radio

signals

TABLE OF CONTENTS

xxxvii



§ 5:372 — — —Retransmission of public radio station
transmissions

§ 5:373 — —Section 114(d)(1)(C): Other exemptions
§ 5:374 — — —Incidental transmissions and retransmissions
§ 5:375 — — —Transmissions on a business’s premises
§ 5:376 — — —Authorized retransmissions of a licensed

transmission
§ 5:377 — — —Transmissions and retransmissions to

business establishments
§ 5:378 —Statutory licensing
§ 5:379 — —Categories of transmissions able to qualify for

the statutory license
§ 5:380 — —The general conditions to qualify for the

statutory license
§ 5:381 — — —Exclusion of interactive services
§ 5:382 — — —Prohibition on automatic switching
§ 5:383 — — —Inclusion of copyright and other information
§ 5:384 — —Specific conditions to qualify for a statutory

license
§ 5:385 — — —Preexisting services
§ 5:386 — — —Other transmission services
§ 5:387 — —The statutory license
§ 5:388 — — —Combining the two statutory license regimes
§ 5:389 — — —Authority for negotiated licenses
§ 5:390 [Reserved]
§ 5:391 Digital performance of sound recordings—Statutory

licensing—The statutory license—Determining the
statutory license rate

§ 5:392 — —Obtaining a statutory license
§ 5:393 — —Proceeds from licensing subscription

transmissions
§ 5:394 — —Preservation of royalties for underlying works
§ 5:395 —Interactive services
§ 5:396 —The right of performance of pre-February 15, 1972,

sound recordings under state common law
§ 5:397 — —California
§ 5:398 — —New York
§ 5:399 — —Florida
§ 5:400 — —Georgia
§ 5:401 — —Illinois
§ 5:402 — —New Jersey
§ 5:403 — —Commentary

F. THE RIGHT TO PUBLICLY DISPLAY THE
COPYRIGHTED WORK

§ 5:404 Right to publicly display a copyrighted work—
Introduction

THE LAW OF COPYRIGHT

xxxviii



§ 5:405 Types of works granted a right of public display
§ 5:406 The nature of the right—The statutory definitions
§ 5:407 —The relationship between the right of public display

and the right of public performance
§ 5:408 Types of works covered
§ 5:409 The right of an owner of a copy to display the owned

copy
§ 5:410 Other exemptions to exclusive right of public display
§ 5:411 —The potpourri of Section 110
§ 5:412 —Secondary transmissions under Section 111
§ 5:413 —The exemption for pictorial, graphic and sculptural

works embodied in useful articles
§ 5:414 —The compulsory license for noncommercial

broadcasting
§ 5:415 —The compulsory license for satellite carriers

G. MORAL RIGHTS
§ 5:416 Moral rights—Background
§ 5:417 The Visual Artists Rights Act
§ 5:418 —Eligible works
§ 5:419 — —The form of eligible works
§ 5:420 — —Date of creation
§ 5:421 — —Excluded works
§ 5:422 — —The numerical limitations
§ 5:423 —The statutory rights
§ 5:424 — —The right of attribution
§ 5:425 — —The right of integrity
§ 5:426 —Limitations on the rights of attribution and

integrity
§ 5:427 — —Waiver
§ 5:428 — —The natural effects of time and materials
§ 5:429 — —Conservation and public presentation
§ 5:430 — —The exclusion of reproductions
§ 5:431 — —The limitations of Section 113(d)
§ 5:432 — —The exemption for architectural works
§ 5:433 — —The requirement of ‘‘recognized stature’’ in

Section 106A(a)(3)(B)
§ 5:434 —Ownership and transfer of the rights of attribution

and integrity
§ 5:435 —Duration
§ 5:436 Enforcement of the rights of attribution and integrity
§ 5:437 The rights of attribution and integrity outside of the

Visual Artists Rights Act—Section 43(a) of the
Lanham Act and the Dastar decision.

§ 5:438 —Are foreign moral rights enforceable in the United
States?

TABLE OF CONTENTS

xxxix



H. UNAUTHORIZED FIXATION OF LIVE MUSICAL
PERFORMANCES

§ 5:439 Fixation of live musical performances—Statutory
provision

§ 5:440 Statutory provision—Commentary
§ 5:441 Constitutionality
§ 5:442 Commentary

I. VESSEL HULL DESIGN PROTECTION
§ 5:443 Introduction
§ 5:444 Subject matter—The basic definitions
§ 5:445 —The requirement of originality
§ 5:446 —Other limitations
§ 5:447 Ownership
§ 5:448 Formalities
§ 5:449 Transfers of ownership and security interests
§ 5:450 Rights
§ 5:451 Duration
§ 5:452 Notice
§ 5:453 Infringement
§ 5:454 Remedies for infringement
§ 5:455 The constitutional issue

J. PROTECTION FOR PRE-1972 SOUND
RECORDINGS

§ 5:456 Background
§ 5:457 Federal protection for pre-1972 sound recordings
§ 5:458 —Covered activity
§ 5:459 —Term of protection
§ 5:460 —Lack of consent
§ 5:461 —Remedies
§ 5:462 — —Statutory damages and attorneys fees
§ 5:463 Federal protection for Pre-1972 sound recordings—

Limitations and exceptions
§ 5:464 Federal protection for pre-1972 sound recordings—

Collecting and distributing royalties
§ 5:465 —Recordings not being commercially exploited
§ 5:466 —Preemption
Appendix A. The Law of Copyright

CHAPTER 6. PREEMPTION
§ 6:1 Introduction

A. CONSTITUTIONAL STANDARDS FOR
PREEMPTION

§ 6:2 Terminology

THE LAW OF COPYRIGHT

xl



§ 6:3 The misappropriation doctrine
§ 6:4 Sears and Compco
§ 6:5 Goldstein v. California
§ 6:6 —Constitutional preemption
§ 6:7 — —The commerce clause standard
§ 6:8 — —Applying the national-local subject matter test to

copyright
§ 6:9 — —The limitation to ‘‘limited Times’’
§ 6:10 —Statutory preemption
§ 6:11 — —The statutory preemption inquiry in Goldstein
§ 6:12 — —Determining statutory preemption questions

under Goldstein
§ 6:13 — —Reconciling Goldstein with Sears-Compco
§ 6:14 Goldstein: Direct constitutional preemption
§ 6:15 —Statutory preemption
§ 6:16 Kewanee Oil Co. v. Bicron Corp.
§ 6:17 Bonito Boats, Inc. v. Thunder Craft Boats, Inc.
§ 6:18 —The implications of Bonito Boats

B. PREEMPTION OF STATE LAW UNDER 17
U.S.C.A. § 301

§ 6:19 The basic structure of Section 301
§ 6:20 Issues of equivalent subject matter
§ 6:21 —The literal language of Section 301
§ 6:22 —Excluded categories of works, the supremacy clause

and Goldstein v. California
§ 6:23 —The legislative history
§ 6:24 —The exclusion of ‘‘any idea, procedure, process,

system, method of operation, concept, principle, or
discovery’’

§ 6:25 Issues of equivalent rights
§ 6:26 —The tests for equivalent rights
§ 6:27 — —The ‘‘extra element’’ test
§ 6:28 — — —The fallacy of the ‘‘extra element’’ test
§ 6:29 — —The ‘‘in itself ’’ test
§ 6:30 — —Rights that are ‘‘different in kind’’ or

‘‘qualitatively different’’
§ 6:31 — —Comparing rights for equivalency
§ 6:32 —Forms of actions raising copyright preemption issues
§ 6:33 — —Breach of contract
§ 6:34 — —Implied contract
§ 6:35 — —Common law copyright
§ 6:36 — —Conversion
§ 6:37 — —Fraud
§ 6:38 — —Invasion of privacy
§ 6:39 — —Misappropriation

TABLE OF CONTENTS

xli



§ 6:40 — — —“Hot News” misappropriation
§ 6:41 — —Palming off or passing off
§ 6:42 — —Right of publicity
§ 6:43 — —Theft of ideas
§ 6:44 — —Trade secrets
§ 6:45 — —Unfair competition other than passing off
§ 6:46 — —Unjust enrichment
§ 6:47 — —Specific state statutes
§ 6:48 The January 1, 1978, limitation on Section 301
§ 6:49 The February 15, 1972 limitation for sound recordings
§ 6:50 —Activities before October 11, 2018
§ 6:51 The federal rights limitation on Section 301
§ 6:52 Preemption under the Visual Artists Rights Act

C. PREEMPTION OUTSIDE OF SECTION 301
§ 6:53 Introduction
§ 6:54 Rights of publicity: Implied preemption
§ 6:55 Preemption of state restrictions on the exercise of

Section 106 rights
§ 6:56 Software licensing statutes: Preemption under Section

117
§ 6:57 Community property: Preemption under Section 201
§ 6:58 Termination of grants under state contract law:

Preemption under Sections 203 and 304(c)

D. SECTION 301: INTERPRETIVE PROBLEMS AND
LEGISLATIVE HISTORY

§ 6:59 Introduction
§ 6:60 1955–1975: The original preemption scheme
§ 6:61 The last-minute committee amendment of Section 301
§ 6:62 —The committee amendment’s effect on the

preemption scheme
§ 6:63 —The rationale of the committee amendment
§ 6:64 —How the committee amendment was adopted
§ 6:65 —The consequent problems of construction
§ 6:66 The amendment during house passage of the 1976

Copyright Act: The justice department’s intervention
§ 6:67 —The Seiberling Amendment
§ 6:68 Aftermath: The problems of interpretation

E. CONCLUSIONS
§ 6:69 Preemption conclusions

CHAPTER 7. DURATION
§ 7:1 Introduction

THE LAW OF COPYRIGHT

xlii



§ 7:2 The 1909 Copyright Act
§ 7:3 —When did copyright protection begin? Publication

with notice
§ 7:4 —Registration of an unpublished work
§ 7:5 —How long does copyright protection last? The 1909

Act—28 + 28 = 56
§ 7:6 — —28 + 0 = 28
§ 7:7 The 1909 Copyright Act—How long does copyright

protection last? The 1909 Act—Prolonging the term of
works set to expire on or after September 19, 1962

§ 7:8 The 1909 Copyright Act—The 1976 Act: 28 + 47 = 75
§ 7:9 —The 1998 copyright term extension: 28 + 67 = 95
§ 7:10 —To the end of the relevant year
§ 7:11 The 1909 Copyright Act—Examples
§ 7:12 — —The Happy Birthday case
§ 7:13 —Ad interim copyright: English language works first

published abroad
§ 7:14 —The manufacturing clause
§ 7:15 The current Copyright Act
§ 7:16 —Creation and fixation: The attachment of copyright

protection
§ 7:17 —The basic rule: Life plus seventy years
§ 7:18 — —Determining the date of an author’s death
§ 7:19 — —The presumption of death
§ 7:20 — —Information outside of the copyright office records
§ 7:21 —Works made for hire
§ 7:22 —Anonymous and pseudonymous works
§ 7:23 —The rule: Ninety-five years from first publication or

one hundred twenty years from creation
§ 7:24 —Changing the term of copyright protection
§ 7:25 — —Changing from ninety-five years to life of the

author plus seventy years
§ 7:26 — — —The filing requirement
§ 7:27 — — —‘‘Any person having an interest’’
§ 7:28 — —Preventing the ninety-five year term from

changing to life of the author plus seventy years
§ 7:29 — — —‘‘Any person having an interest’’
§ 7:30 — — —Other copyright office records
§ 7:31 —Maximizing the copyright term
§ 7:32 —The constitutional challenge to copyright term

extension
§ 7:33 — —The District Court opinion
§ 7:34 — —The Court of Appeals opinion
§ 7:35 — —The petition for rehearing and petition for

rehearing en banc
§ 7:36 — —The Supreme Court opinion
§ 7:37 — — —The Copyright-Patent Clause issues

TABLE OF CONTENTS

xliii



§ 7:38 — — —The First Amendment issues
§ 7:39 — — —The dissents
§ 7:40 — — —After Eldred v. Ashcroft
§ 7:41 Works overlapping the 1909 and 1976 Acts
§ 7:42 Protection of certain foreign copyrights previously in

the public domain in the United States
§ 7:43 Recapture of certain expired copyrights from the public

domain—The evolution of Section 104A
§ 7:44 —Restored copyright protection under the current

version of Section 104A
§ 7:45 — —The basic definitions
§ 7:46 — — —Definition of ‘‘eligible country’’
§ 7:47 — — —Definition of ‘‘source country’’
§ 7:48 — —Works eligible for restoration of copyright term
§ 7:49 — —Ownership of the restored copyright
§ 7:50 — —Commencement of the term of protection of a

restored copyright
§ 7:51 — —Enforcement of rights against the general public
§ 7:52 — —Enforcement of rights against a reliance party
§ 7:53 — — —The reliance party
§ 7:54 — — —The notice of intent to enforce a restored

copyright
§ 7:55 — — —Publication of lists of notices of intent
§ 7:56 — — —The effect of notice on a reliance party
§ 7:57 — — —Derivative works prepared by a reliance party
§ 7:58 — — —Remedies for infringement of a restored work

by a reliance party
§ 7:59 —The constitutional challenges
§ 7:60 —Recapture of forfeited copyright terms under NAFTA
§ 7:61 The public domain

CHAPTER 8. ATTACHMENT OF
COPYRIGHT PROTECTION: CREATION,
FIXATION AND PUBLICATION
§ 8:1 Introduction

A. CREATION AND FIXATION: ATTACHMENT OF
COPYRIGHT PROTECTION UNDER THE 1976
COPYRIGHT ACT

§ 8:2 Attachment of copyright protection
§ 8:3 Creation and fixation
§ 8:4 —Copies and phonorecords
§ 8:5 —Mask works
§ 8:6 —Simultaneous fixation of a broadcast
§ 8:7 —Fixation of interactive works embodied in a computer

chip

THE LAW OF COPYRIGHT

xliv



B. PUBLICATION
§ 8:8 The 1976 Act and the 1909 Act
§ 8:9 Publication prior to the 1976 Copyright Act
§ 8:10 —Publication without proper notice forfeited federal

copyright protection
§ 8:11 Publication prior to the 1976 Copyright Act—

‘‘Investive’’ and ‘‘Divestive’’ Publication
§ 8:12 — —The basis for publication divesting common law

rights
§ 8:13 — —Are the standards different?
§ 8:14 —Defining publication under the 1909 Act: In general
§ 8:15 — —An authorized distribution
§ 8:16 — —The distribution of tangible copies of the work to

the public
§ 8:17 — —How many copies?
§ 8:18 — —Offering to sell or distribute
§ 8:19 — —Limited publication
§ 8:20 — — —Distribution to a limited group
§ 8:21 — — —Distribution for a limited purpose
§ 8:22 —Public performance of a work as publication
§ 8:23 —Public display of a work as publication
§ 8:24 —Public records as publication
§ 8:25 Publication under the 1976 Act
§ 8:26 —The statutory definition of publication
§ 8:27 Publication under the 1976 Act—The statutory defini-

tion of publication—An authorized distribution
§ 8:28 — —Copies or phonorecords
§ 8:29 — —Distribution and offering to distribute
§ 8:30 — — —Methods of distribution
§ 8:31 — — —Sale or distribution of the original and only

copy of a work
§ 8:32 — — —Offering to distribute copies directly to the

public
§ 8:33 — — —Offering to distribute copies or phonorecords

for further distribution, public performance or public
display

§ 8:34 — —Limited publication
§ 8:35 —Public performance of a work as publication
§ 8:36 —Public display of a work as publication
§ 8:37 —Public records as publication

C. PUBLICATION OF PHONORECORDS
§ 8:38 Sound recordings fixed before February 15, 1972
§ 8:39 Sound recordings fixed on or after February 15, 1972,

but prior to January 1, 1978: Publication before
January 1, 1978

TABLE OF CONTENTS

xlv



§ 8:40 —Publication on or after January 1, 1978
§ 8:41 Sound recordings fixed on or after January 1, 1978
§ 8:42 Publication of works other than sound recordings
§ 8:43 —The 1976 Copyright Act
§ 8:44 —The 1909 Copyright Act

D. PUBLICATION OF DERIVATIVE WORKS
§ 8:45 Generally

E. THE EFFECT OF INTERNATIONAL TREATIES
§ 8:46 The Universal Copyright Convention
§ 8:47 The Berne Convention

CHAPTER 9. NOTICE
§ 9:1 Introduction

A. THE THREE ERAS OF COPYRIGHT NOTICE
§ 9:2 The three statutory regimes governing copyright notice
§ 9:3 Which law governs?

B. WHEN IS NOTICE REQUIRED?
§ 9:4 The 1976 Act: Copies or phonorecords of a work

publicly distributed on or after March 1, 1989
§ 9:5 —Copies or phonorecords of a work publicly

distributed before March 1, 1989
§ 9:6 — —Copies or phonorecords
§ 9:7 — —Visually perceptible copies
§ 9:8 — —Publication and publicly distributed copies
§ 9:9 — —The nation where publication occurs
§ 9:10 — —Publication by authority of the copyright owner
§ 9:11 — —Copies distributed by a licensee
§ 9:12 The 1909 Act
§ 9:13 —Copies and sound recordings
§ 9:14 —Published or offered for sale
§ 9:15 —Publication by authority of the copyright owner
§ 9:16 —Copies distributed by a licensee
§ 9:17 Unpublished copies and phonorecords
§ 9:18 Transfers of copyright ownership

C. THE FORMAL ELEMENTS OF NOTICE
§ 9:19 Strict or substantial compliance under the 1909 Act
§ 9:20 Strict or substantial compliance under the 1976 Act
§ 9:21 The three basic elements of notice
§ 9:22 The copyright symbol and its equivalents

THE LAW OF COPYRIGHT

xlvi



§ 9:23 —Phonorecords
§ 9:24 Publications incorporating works of the United States

government
§ 9:25 ‘‘All rights reserved’’
§ 9:26 Restrictive legends and shrink-wrap licenses
§ 9:27 The year of first publication
§ 9:28 —Statutory exceptions: The 1976 Act
§ 9:29 —Statutory exceptions: The 1909 Act
§ 9:30 —Omitted dates - The 1976 Act: Public distribution on

or after March 1, 1989
§ 9:31 — —Public distribution before March 1, 1989
§ 9:32 —Omitted dates: The 1909 Act
§ 9:33 —Postdated notice
§ 9:34 — —The 1976 Act: Notice postdated by one year
§ 9:35 — — —Notice postdated by more than one year
§ 9:36 — —The 1909 Act
§ 9:37 —Antedated notice
§ 9:38 — —The 1976 Act: Public distribution on or after

March 1, 1989
§ 9:39 — — —Public distribution before March 1, 1989
§ 9:40 — —The 1909 Act
§ 9:41 The name of the copyright owner or an acceptable

substitute
§ 9:42 —The 1976 Act: Copies or phonorecords publicly

distributed on or after March 1, 1989
§ 9:43 — —Public distribution before March 1, 1989:

Mistakes in the name of the copyright owner
§ 9:44 — — —Omission of the name of the copyright owner
§ 9:45 —The 1909 Act
§ 9:46 —Variations from the correct name
§ 9:47 —Transfers of copyright ownership
§ 9:48 — —The 1909 Act
§ 9:49 — —The 1976 Act
§ 9:50 Publications incorporating works of the United States

government
§ 9:51 —Consequences of noncompliance with Section 403—

On or after March 1, 1989
§ 9:52 — —From January 1, 1978, through February 28, 1989
§ 9:53 — —The 1909 Act
§ 9:54 Publication on or after January 1, 1978, of works first

published under the 1909 Act

D. LOCATION OF THE COPYRIGHT NOTICE
§ 9:55 The 1976 Act: Copies
§ 9:56 The 1976 Act: Phonorecords
§ 9:57 The 1909 Act: Books
§ 9:58 The 1909 Act: Periodicals

TABLE OF CONTENTS

xlvii



§ 9:59 The 1909 Act: Musical works
§ 9:60 The 1909 Act: Other forms of works
§ 9:61 The 1909 Act: Phonorecords
§ 9:62 The ‘‘Unit publication’’ doctrine

E. THE CONSEQUENCES OF LACK OF PROPER
NOTICE

§ 9:63 Overview
§ 9:64 The 1909 Act
§ 9:65 The 1976 Act: Copies of works or phonorecords publicly

distributed before March 1, 1989
§ 9:66 —Public distribution on or after March 1, 1989
§ 9:67 — —The modified remedies for innocent infringement
§ 9:68 — —Establishing innocent infringement
§ 9:69 — —Barring claims of innocent infringement

F. EXCUSE OR CURE OF OMITTED OR
DEFECTIVE NOTICE

§ 9:70 Introduction
§ 9:71 Excuse under the 1909 Act
§ 9:72 —‘‘Sought to comply’’
§ 9:73 —‘‘Omission by accident or mistake’’
§ 9:74 —‘‘A particular copy or copies’’
§ 9:75 —Excuse under decisional law
§ 9:76 The 1976 Act
§ 9:77 —Notice omitted from ‘‘a relatively small number’’ of

copies
§ 9:78 — —A ‘‘relatively small’’ absolute number
§ 9:79 — —A ‘‘relatively small’’ percentage
§ 9:80 —Curing the omission of proper notice
§ 9:81 — —Registration within five years of first publication
§ 9:82 — —To which copies must notice be added?
§ 9:83 — —What is a reasonable effort?
§ 9:84 — —Must the omission be unintentional?
§ 9:85 —Requiring notice as a condition of a license
§ 9:86 Copies and phonorecords publicly distributed on or

after March 1, 1989

G. WORKS FIRST PUBLISHED OUTSIDE THE
UNITED STATES

§ 9:87 The 1976 Act
§ 9:88 The 1909 Act
§ 9:89 The Universal Copyright Convention
§ 9:90 The Berne Convention

H. COLLECTIVE, DERIVATIVE, AND MASK WORKS
§ 9:91 Collective works

THE LAW OF COPYRIGHT

xlviii



§ 9:92 Derivative works
§ 9:93 Mask works

CHAPTER 10. REGISTRATION OF
COPYRIGHT AND RECORDING OF
TRANSFERS
§ 10:1 Introduction

A. REGISTRATION
§ 10:2 Registration and copyright protection
§ 10:3 —The current act: Works other than mask works
§ 10:4 — —Mask works
§ 10:5 —The 1909 Act: Protection of unpublished works
§ 10:6 — —Protection of published works
§ 10:7 Registration and copyright ownership
§ 10:8 Advantages of registration
§ 10:9 Section 411(a) requires issuance of a certificate of

registration: Fourth Estate Public Benefit Corp. v.
Wall-Street.com, LLC

§ 10:10 The Impact of Fourth Estate—Commentary
§ 10:11 Registration of copyright as a prerequisite for an

infringement suit is not jurisdictional: Reed Elsevier,
Inc. v. Muchnick

§ 10:12 Registration of copyright as a prerequisite for an
infringement suit—Validity of the registration—
Material misrepresentations in registration

§ 10:13 — — —Section 411(b)
§ 10:14 — — — —Commentary
§ 10:15 — — — —Applying the knowledge requirement
§ 10:16 — — — —Referral to the Copyright Office
§ 10:17 — —Validity of the deposit copy
§ 10:18 Registration as a prerequisite for copyright

infringement suits—The exception for refused
registrations

§ 10:19 —The exception for works that are not United States
works

§ 10:20 — —What is a United States work?
§ 10:21 —Registration for live broadcasts
§ 10:22 — —The requirements for instituting suit under

Section 411(c)
§ 10:23 — —Alternatives to suit prior to broadcast under

Section 411(c)
§ 10:24 —Registration after an action is instituted
§ 10:25 —Collective works
§ 10:26 —Derivative works
§ 10:27 The prima facie evidentiary presumptions

TABLE OF CONTENTS

xlix



§ 10:28 —When does “publication” occur?
§ 10:29 —Foreign registrations
§ 10:30 Statutory damages and attorney’s fee awards
§ 10:31 —Unpublished works
§ 10:32 —Published works
§ 10:33 —When does infringement commence?

B. THE MECHANICS OF REGISTRATION
§ 10:34 Introduction
§ 10:35 Who may apply for registration
§ 10:36 How to file
§ 10:37 The application for registration and the certificate of

registration: Accuracy and errors
§ 10:38 The administrative classification scheme and the

application for registration
§ 10:39 Which form to use
§ 10:40 Registration of multiple works as a single unit
§ 10:41 —Contributions to periodicals
§ 10:42 —Published works: A single unit of publication
§ 10:43 —Published works: Serials, newspapers, newsletters,

secure tests, and automated databases
§ 10:44 —Unpublished works: Collections
§ 10:45 —Photographs
§ 10:46 Deposit
§ 10:47 Fees
§ 10:48 Examination and refusal of registration—

Examination
§ 10:49 —Review under the Administrative Procedure Act

(APA)
§ 10:50 The effective date of registration
§ 10:51 Expedited registration
§ 10:52 Supplementary registration
§ 10:53 Preregistration
§ 10:54 Cancellation of registrations

C. DEPOSIT
§ 10:55 Introduction
§ 10:56 Constitutionality
§ 10:57 Section 407: Deposit upon publication
§ 10:58 Section 408(d): Deposit with registration
§ 10:59 Using the same deposit for both Sections 407 and

408(b)
§ 10:60 Who is subject to the deposit requirement?
§ 10:61 Timeliness of the deposit—Section 407
§ 10:62 —Section 408
§ 10:63 The required deposit under the 1909 Act

THE LAW OF COPYRIGHT

l



§ 10:64 The required deposit under the 1976 Act—Section
407

§ 10:65 —Section 408(b)
§ 10:66 —Mask works
§ 10:67 —The best edition
§ 10:68 —Complete copies
§ 10:69 —Limited editions of pictorial, graphic and sculptural

works
§ 10:70 Exemptions and modifications of the deposit

requirements
§ 10:71 —Secure deposits
§ 10:72 — —Trade secrets
§ 10:73 — —Secure tests
§ 10:74 — —Computer programs
§ 10:75 — —Automated databases
§ 10:76 —Contributions to periodicals
§ 10:77 —Motion pictures
§ 10:78 —Television and radio broadcasts
§ 10:79 —Mask works
§ 10:80 Retention of deposits

D. RECORDING TRANSFERS, LICENSES AND
OTHER DOCUMENTS

§ 10:81 Mechanics of recording a document
§ 10:82 The requirements for a valid instrument of transfer
§ 10:83 Recording as constructive notice
§ 10:84 Priorities among conflicting transfers—Works other

than mask works
§ 10:85 —Mask works
§ 10:86 Priority between a license and a transfer
§ 10:87 Recording as a prerequisite to an infringement suit

TABLE OF CONTENTS

li



Table of Contents
CHAPTER 11. RENEWAL

A. OVERVIEW
§ 11:1 Introduction
§ 11:2 Basics of renewal
§ 11:3 Why renewal?
§ 11:4 Forfeiture of renewal term and automatic renewal
§ 11:5 Duration of the renewal term
§ 11:6 The decreasing applicability of renewal

B. WHO IS ENTITLED TO THE RENEWAL TERM?
§ 11:7 Renewal rights owned by copyright proprietor
§ 11:8 —Posthumous works
§ 11:9 — —Definition of a posthumous work: Bartok v.

Boosey & Hawkes, Inc.
§ 11:10 — —Requirement that copyright in a posthumous

work be ‘‘originally secured by the proprietor’’
§ 11:11 — —Which copyright proprietor is entitled to the

renewal term?
§ 11:12 —Periodical, cyclopedic, and composite works
§ 11:13 — —Requirement that copyright in a periodic,

cyclopedic, or composite work be ‘‘originally secured
by the proprietor’’

§ 11:14 — —Which copyright proprietor is entitled to the
renewal term?

§ 11:15 —Works of a corporate body
§ 11:16 —Works made for hire
§ 11:17 Renewal rights of author and author’s statutory

successors
§ 11:18 —‘‘The author if still living’’
§ 11:19 —‘‘The widow, widower, or children of the author’’
§ 11:20 — —Who qualifies as a ‘‘widow [or] widower’’ of a

deceased author?
§ 11:21 — —Who qualifies as ‘‘children’’ of a deceased author?
§ 11:22 — —Division of renewal right between surviving

spouses and children of the author
§ 11:23 —Author’s ‘‘executors’’
§ 11:24 —Author’s ‘‘next of kin’’
§ 11:25 —Conflicts between executors, legatees, and next of

kin

ix



C. PRE-RENEWAL ASSIGNMENTS OF RIGHTS IN
RENEWAL TERM

§ 11:26 Validity of pre-renewal assignments of renewal term
§ 11:27 Requirement of survival of transferor until renewal

term vests
§ 11:28 Issues of contract interpretation

D. WHEN DOES THE RENEWAL RIGHT VEST?
§ 11:29 Background
§ 11:30 Case law prior to 1992 Copyright Renewal Act
§ 11:31 —Person entitled to apply for renewal of copyright

dies prior to period for filing application for renewal
§ 11:32 —Possible times of vesting of the renewal right
§ 11:33 Case law prior to 1992 Copyright Renewal Act—

Person entitled to apply for renewal of copyright
dies during period for filing application for
renewal—Frederick Music Co. v. Sickler

§ 11:34 — —Marascalco v. Fantasy, Inc.
§ 11:35 — —Conclusion and commentary
§ 11:36 —Person entitled to apply for renewal of copyright

survives until commencement of renewal term
§ 11:37 Vesting of renewal term under Copyright Renewal

Act of 1992

E. FAILURE TO FILE RENEWAL APPLICATION
BEFORE COMMENCEMENT OF RENEWAL
TERM

§ 11:38 Works copyrighted prior to January 1, 1964:
Dedication to the public domain

§ 11:39 Works copyrighted between January 1, 1964, and
December 31, 1977

§ 11:40 —Ownership of renewal term
§ 11:41 —Use of derivative works

F. MECHANICS OF RENEWAL APPLICATION
§ 11:42 Who may file an application for renewal?
§ 11:43 When can the application for the renewal term be

filed?—Filings before the year preceding the renewal
term

§ 11:44 —Filings in the year preceding the renewal term
§ 11:45 —Filings after the commencement of the renewal

term
§ 11:46 Timing
§ 11:47 Requirement of registration for original term
§ 11:48 —Renewal applications prior to Copyright Renewal

Act of 1992

THE LAW OF COPYRIGHT

x



§ 11:49 Evidentiary presumption of renewal registration
§ 11:50 Multiple owners

G. RIGHTS IN DERIVATIVE WORKS UPON
RENEWAL OF COPYRIGHT IN THE
UNDERLYING WORK: THE REAR WINDOW
CASE

§ 11:51 Background
§ 11:52 The Rear Window decision
§ 11:53 —Facts
§ 11:54 —Statutory issue
§ 11:55 —Majority opinion
§ 11:56 —Concurrence
§ 11:57 —Dissent
§ 11:58 Derivative works and automatic renewal
§ 11:59 Consequences of the Rear Window Decision
§ 11:60 Problems of the Rear Window decision
§ 11:61 Prospects following the Rear Window decision
§ 11:62 Commentary

CHAPTER 12. TERMINATION

A. TERMINATION: THE WHAT, WHY AND
WHEREFORE

§ 12:1 What is termination?
§ 12:2 Why termination?
§ 12:3 Why termination rather than renewal?
§ 12:4 And the wherefores

B. TERMINATION: REQUIREMENTS AND
LIMITATIONS

§ 12:5 Overview
§ 12:6 Terminology: Transfers and licenses
§ 12:7 Governing law and excluded grants—Grants executed

on or after January 1, 1978—Termination under
section 203

§ 12:8 —Grants executed and works copyrighted before
January 1, 1978—Termination under section 304(c)

§ 12:9 — —Termination under section 304(d)
§ 12:10 —Grants executed before January 1, 1978, and works

copyrighted on or after January 1, 1978—Terra
incognita

§ 12:11 Where to start
§ 12:12 When a grant can be terminated—The five-year

window for grants made on or after January 1, 1978

TABLE OF CONTENTS

xi



§ 12:13 —The five-year window for grants made before
January 1, 1978

§ 12:14 The notice of termination—Contents
§ 12:15 —Signature
§ 12:16 —Persons to be served
§ 12:17 — —Cases
§ 12:18 — —Commentary
§ 12:19 —The manner of service
§ 12:20 —Timeliness of service
§ 12:21 —Recording the notice in the Copyright Office
§ 12:22 Limits on termination
§ 12:23 —Who can terminate a grant under section 203
§ 12:24 — —Grants executed by other holders of renewal

rights
§ 12:25 — —Loan-out companies and other assignees
§ 12:26 —Who can terminate a grant under section 304(c)

and 304(d)—Grants executed by authors
§ 12:27 — — —Determining authorship
§ 12:28 — —Grants executed by other holders of renewal

rights
§ 12:29 — —Grants executed by both authors and nonauthors
§ 12:30 — — —Commentary
§ 12:31 Limits on Termination—Works made for hire
§ 12:32 —Grants made by will
§ 12:33 The requirement of a majority in interest
§ 12:34 —Ownership of the termination interest as

distinguished from ownership of the terminated
rights

§ 12:35 —Section 203—Majority rule and the unit voting
requirement

§ 12:36 — —The unit rule for joint works
§ 12:37 —Section 304(c)

C. THE EFFECT OF TERMINATION
§ 12:38 Vesting and reversion of terminated rights
§ 12:39 —Who and how much
§ 12:40 Further grants of terminated rights: Timing

requirement
§ 12:41 Further grants of terminated rights: Majority

requirement
§ 12:42 Exemptions from termination—The derivative works

exception
§ 12:43 — —The multiple grant problem
§ 12:44 — —Mills Music, Inc. v. Snyder
§ 12:45 — — —The dissent
§ 12:46 — — —The legislative history
§ 12:47 — —Commentary

THE LAW OF COPYRIGHT

xii



§ 12:48 — —Post-termination licensing of derivative works
§ 12:49 — — —The district court opinion in Mills Music, Inc.

v. Snyder
§ 12:50 — — —How binding is the district court precedent?
§ 12:51 — — —Application of the Supreme Court’s analysis

in Mills Music
§ 12:52 — — —The later cases
§ 12:53 —Agreements negating or transferring termination

rights

D. SUMMARY
§ 12:54 Commentary

CHAPTER 13. PROCEDURE
§ 13:1 Introduction

A. PROCEDURE IN FEDERAL DISTRICT COURT
§ 13:2 Standing—Constitutional standing under Article III
§ 13:3 — —Declaratory judgment actions
§ 13:4 — — —Criminal copyright statutes
§ 13:5 —Ownership and registration requirements
§ 13:6 —Ownership, transfers, and divisible copyright
§ 13:7 —Beneficial ownership
§ 13:8 —Assignment of a claim of copyright infringement

with a transfer of copyright
§ 13:9 Standing, ownership and divisible copyright—

Assignment of a claim of copyright infringement
without a transfer of copyright

§ 13:10 Subject matter jurisdiction
§ 13:11 —All cases ‘‘arising under’’ the copyright laws
§ 13:12 —Property, contract and copyright
§ 13:13 — —T.B. Harms Co. v. Eliscu: The fountainhead
§ 13:14 — —Supreme Court decisions
§ 13:15 — —Second Circuit decisions after T.B. Harms Co. v.

Eliscu
§ 13:16 — — —The remaining issue
§ 13:17 — — —Earlier Second Circuit decisions
§ 13:18 — — —District court cases: Emergence of the essence

test
§ 13:19 — — —The later Second Circuit decisions
§ 13:20 — —The Ninth Circuit
§ 13:21 — —Other circuits
§ 13:22 —Commentary and conclusions
§ 13:23 —The prerequisite of registration as a condition for

instituting an action for copyright infringement
§ 13:24 —Ownership and co-ownership

TABLE OF CONTENTS

xiii



§ 13:25 —Preemption of state law as a basis for removal
§ 13:26 —Appellate jurisdiction
§ 13:27 Personal jurisdiction and venue
§ 13:28 —The burden of proof on the issue of personal

jurisdiction
§ 13:29 —Rule 4 of Federal Rules of Civil Procedure
§ 13:30 —The copyright venue provision
§ 13:31 — —The distinction between personal jurisdiction

and venue
§ 13:32 — —Forum selection clauses
§ 13:33 — —Forum non conveniens
§ 13:34 — — —Deference to plaintiff’s choice of forum
§ 13:35 — — —Existence of an adequate alternative forum
§ 13:36 — — —Public interest factors
§ 13:37 — — —Private interest factors
§ 13:38 —Jurisdiction under state long-arm statutes
§ 13:39 — —General contacts with the district
§ 13:40 — —Specific contacts with the district
§ 13:41 Appellate jurisdiction
§ 13:42 Applicable law on copyright issues in appeals to the

Federal Circuit
§ 13:43 Jurisdiction over the United States
§ 13:44 Jurisdiction over a foreign government
§ 13:45 Supplemental jurisdiction
§ 13:46 Diversity jurisdiction
§ 13:47 The Eleventh Amendment and the state sovereign

immunity doctrine
§ 13:48 —Prior to the Copyright Remedy Clarification Act
§ 13:49 —The Copyright Remedy Clarification Act
§ 13:50 —Subsequent decisions
§ 13:51 —The Florida Prepaid case
§ 13:52 —The aftermath of Florida Prepaid
§ 13:53 —Commentary
§ 13:54 Eleventh Amendment and the state sovereign

immunity doctrine—Arm of the state
§ 13:55 The Eleventh Amendment and the state sovereign

immunity doctrine—Territorial governments and
Indian tribes

§ 13:56 Pleading copyright infringement
§ 13:57 —Affirmative defenses
§ 13:58 The statute of limitations
§ 13:59 —When does a claim accrue?
§ 13:60 —Tolling of the statute of limitations
§ 13:61 —Series of infringing acts
§ 13:62 —Suits for declaratory judgment
§ 13:63 Laches
§ 13:64 Arbitration of copyright disputes

THE LAW OF COPYRIGHT

xiv



B. PROCEDURE IN THE COPYRIGHT CLAIMS
BOARD

§ 13:65 Introduction and overview
§ 13:66 Copyright Claims Board
§ 13:67 Permissible claims
§ 13:68 Excluded claims
§ 13:69 Pre-filing procedure
§ 13:70 Initiating a proceeding
§ 13:71 Procedure in “active” proceedings
§ 13:72 Remedies in the Copyright Claims Board
§ 13:73 —Commentary
§ 13:74 Post-determination procedure
§ 13:75 Preclusion

CHAPTER 14. INFRINGEMENT
§ 14:1 Introduction
§ 14:2 —Judicial descriptions of infringement
§ 14:3 —Terminology and ambiguity
§ 14:4 — —Copying
§ 14:5 — —Substantial similarity
§ 14:6 —An outline of the elements of infringement
§ 14:7 —Intent in copyright infringement
§ 14:8 —The issue of ownership in copyright infringement

actions
§ 14:9 Copying
§ 14:10 —Direct proof of copying
§ 14:11 —Circumstantial proof of copying
§ 14:12 — —The relationship between access and similarity
§ 14:13 — — —The role of access in proof of copying
§ 14:14 — — —What constitutes proof of access
§ 14:15 — — —Proof of the copyrighted work
§ 14:16 — — —What constitutes the requisite similarity
§ 14:17 — — —‘‘Striking similarity’’
§ 14:18 — — —Common errors, names and other indicia of

ownership
§ 14:19 —Intention to copy and subconscious copying
§ 14:20 Copying of protected expression
§ 14:21 —The idea-expression distinction
§ 14:22 — —The limits of expression
§ 14:23 —Judge hand and the ‘‘abstractions test’’
§ 14:24 —The Second Circuit and the ‘‘ordinary lay observer’’

test
§ 14:25 —Substantial similarity and the amount of copying
§ 14:26 —The ‘‘patterns’’ test
§ 14:27 —The Ninth Circuit’s ‘‘intrinsic’’ and ‘‘extrinsic’’

TABLE OF CONTENTS

xv



tests—Sid & Marty Krofft Television Productions,
Inc. v. McDonald’s Corp.

§ 14:28 —Ninth Circuit’s “intrinsic” and “extrinsic” tests—
Merging the “total concept and feel” test in the
“intrinsic” analysis

§ 14:29 —The Ninth Circuit’s ‘‘intrinsic’’ and ‘‘extrinsic’’
tests—Shaw v. Lindheim

§ 14:30 —The Ninth Circuit’s “intrinsic” and “extrinsic”
tests—Shaw v. Lindheim—Commentary

§ 14:31 — —and the idea-expression distinction
§ 14:32 —The standard for appellate review
§ 14:33 —Technology, functionality and the ordinary observer

test—Computer programs and copyright
infringement

§ 14:34 — —Determining whether the copyright in a
computer program is infringed

§ 14:35 — — —Computer Associates Int’l, Inc. v. Altai, Inc.
§ 14:36 — — —Whelan Associates, Inc. v. Jaslow Dental Lab.,

Inc.
§ 14:37 — —Commentary
§ 14:38 —Restrictions on the tests for the idea-expression

distinction—Inseparability of idea and expression
§ 14:39 — —Scènes à faire
§ 14:40 — — —Architectural works
§ 14:41 Expert testimony, analytic dissection and the limits

on the ‘‘Ordinary observer’’ Test
§ 14:42 —Admissibility of expert testimony
§ 14:43 —Are the restrictions on expert testimony effective?
§ 14:44 —Why is expert testimony restricted?
§ 14:45 —Commentary
§ 14:46 Can the tests be reconciled?
§ 14:47 —Accuracy and equivalency
§ 14:48 — —The ‘‘abstractions test’’
§ 14:49 — —The ‘‘ordinary reasonable observer’’ test
§ 14:50 — —The ‘‘patterns’’ and ‘‘total concept and feel’’ tests
§ 14:51 —Commentary
§ 14:52 Substantial similarity and the de minimis doctrine
§ 14:53 —Digital sampling of sound recordings and the de

minimis doctrine
§ 14:54 — —Commentary
§ 14:55 Liability for copyright infringement
§ 14:56 —Commentary
§ 14:57 —Print-on-demand
§ 14:58 —Generative artificial intelligence (AI)
§ 14:59 —Contributory infringement
§ 14:60 — —Contributory infringement resulting from a prior

infringing act

THE LAW OF COPYRIGHT

xvi



§ 14:61 — —Contributory infringement resulting from
inducing, causing or materially contributing to the
infringing act

§ 14:62 — —Contributory infringement without prior
infringing act: The staple item of commerce doctrine

§ 14:63 — — —Commentary
§ 14:64 — — —The lower court cases
§ 14:65 —Vicarious liability of controlling persons
§ 14:66 —Vicarious liability of parent companies
§ 14:67 —Liability for unintentional or innocent infringement
§ 14:68 Circumventing protective technologies
§ 14:69 —Circumventing technological protections against

unauthorized access
§ 14:70 — —The prohibition against circumventing

technological protections against unauthorized
access

§ 14:71 — —The prohibitions against importing,
manufacturing and the like

§ 14:72 — —The rule-making power of the librarian of
congress

§ 14:73 — — —The rules promulgated by the librarian of
congress

§ 14:74 — —Nonprofit libraries, archives, and educational
institutions

§ 14:75 — —Law enforcement, security and other
governmental activities

§ 14:76 — —Reverse engineering to make computer programs
interoperable

§ 14:77 — —Encryption research
§ 14:78 — —Protection of minors
§ 14:79 — —Disabling the collection of personally identifying

information
§ 14:80 — —Security testing
§ 14:81 — —The savings clause for protection of privacy
§ 14:82 — —Remedies
§ 14:83 — —Criminal offenses
§ 14:84 —Mandated technology protection for analog

videocassette recorders
§ 14:85 — —Analog videocassette recorders covered by the

statute
§ 14:86 — —The mandated copy control technology
§ 14:87 — —Restrictions on encoding copy controls
§ 14:88 — —Exemptions
§ 14:89 — —Remedies
§ 14:90 — —Criminal offenses
§ 14:91 —Protection of copyright management information
§ 14:92 — —Law enforcement, intelligence and other

governmental activities

TABLE OF CONTENTS

xvii



§ 14:93 — —Analog transmissions
§ 14:94 — —Digital transmissions
§ 14:95 — —Remedies
§ 14:96 — —Criminal offenses

CHAPTER 15. FAIR USE
§ 15:1 Introduction

A. SECTION 107: BASIC POLICY AND
CONGRESSIONAL INTENT

§ 15:2 The case law origins
§ 15:3 The codification of fair use in Section 107
§ 15:4 Section 107 and Congressional intent

B. SECTION 107: STRUCTURE, INTERPRETATION
AND APPLICATION

§ 15:5 The impact of the structure of Section 107 on fair use
analysis

§ 15:6 —The nature of the determination
§ 15:7 The Supreme Court decisions
§ 15:8 —Sony: The Betamax case
§ 15:9 — —The majority opinion
§ 15:10 — —The analysis of the four factors
§ 15:11 — —The dissent
§ 15:12 —Harper & Row: the Ford memoirs
§ 15:13 — —The majority opinion
§ 15:14 — —The analysis of the four factors—The purpose

and character of the use
§ 15:15 — — —The nature of the copyrighted work
§ 15:16 — — —The amount and substantiality of the portion

used
§ 15:17 — — —The effect of the use on the potential market

for or potential value of the work
§ 15:18 — —The dissent
§ 15:19 The fair use analysis after Sony and Harper & Row
§ 15:20 Campbell v. Acuff-Rose Music, Inc.: Oh, [not so]

pretty woman
§ 15:21 —The first factor
§ 15:22 —The second factor
§ 15:23 —The third factor
§ 15:24 —The fourth factor
§ 15:25 —The concurrence
§ 15:26 Campbell v. Acuff-Rose Music, Inc.: Oh, [not so]

pretty woman—The fair use analysis after Campbell
§ 15:27 Google, LLC v. Oracle America, Inc.: Software

interfaces

THE LAW OF COPYRIGHT

xviii



§ 15:28 —Facts and procedural posture
§ 15:29 —Majority opinion
§ 15:30 — —The second factor
§ 15:31 — —The first factor
§ 15:32 — —The third factor
§ 15:33 — —The fourth factor
§ 15:34 — —Commentary
§ 15:35 Andy Warhol Foundation for the Visual Arts, Inc. v.

Goldsmith: Works of art
§ 15:36 —Facts and Procedural Posture
§ 15:37 —The Majority Opinion
§ 15:38 —The Dissenting Opinion
§ 15:39 Andy Warhol Foundation for the Visual Arts, Inc. v.

Goldsmith: Works of art—Commentary

C. THE FAIR USE ANALYSIS
§ 15:40 The nature of the fair use defense
§ 15:41 —An affirmative defense
§ 15:42 —A mixed question of law and fact
§ 15:43 The emergence of the four factors as the dominant

mode of analysis
§ 15:44 —Is consideration of the four factors mandatory?
§ 15:45 —Are the four factors exclusive?
§ 15:46 Evaluating the four factors
§ 15:47 —The nature and purpose of the use
§ 15:48 — —Problems in the statutory language
§ 15:49 — — —Use of a commercial nature or for a

nonprofit educational purpose
§ 15:50 — — —The six examples
§ 15:51 — —Commercial use as presumptively unfair
§ 15:52 — — —The tensions between the presumption and

the statutory language
§ 15:53 — — —The renunciation of the presumption
§ 15:54 — — —Commercial and noncommercial uses in the

case law
§ 15:55 — — —Commentary
§ 15:56 — —The transformative nature of the use
§ 15:57 — — —The evolving case law
§ 15:58 — — —Case law after Warhol
§ 15:59 — — —Commentary
§ 15:60 — —The debate over use for purposes of style and

use for purposes of accuracy
§ 15:61 — — —Setting the stage: Harper & Row and

Salinger
§ 15:62 — — —New Era v. Henry Holt I
§ 15:63 — — —New Era v. Henry Holt II
§ 15:64 — — —New Era v. Carol Publishing

TABLE OF CONTENTS

xix



§ 15:65 — — —Wright v. Warner Books, Inc.
§ 15:66 — — —The amendment of Section 107
§ 15:67 — — —Conclusion and commentary
§ 15:68 — —Transformative, productive, and unproductive

uses
§ 15:69 — —The ‘‘good faith’’ or ‘‘bad faith’’ of the use
§ 15:70 —The nature of the copyrighted work
§ 15:71 — —The distinction between expressive works and

factual and informational works
§ 15:72 — —Published and unpublished works
§ 15:73 — — —Harper & Row revisited
§ 15:74 — — —Salinger v. Random House
§ 15:75 — — —New Era v. Henry Holt I
§ 15:76 — — —New Era v. Henry Holt II
§ 15:77 — — —The researcher’s dilemma
§ 15:78 — — —The Fair Use Amendment of 1992
§ 15:79 —The amount and substantiality of the portion used
§ 15:80 — —The standard of reference
§ 15:81 — —The quantitative issue
§ 15:82 — —The qualitative issue
§ 15:83 —The effect of the use upon the potential market for

or value of the copyrighted work
§ 15:84 — —The harm to be evaluated under the fourth

factor
§ 15:85 — —The standard for evaluation of the fourth factor
§ 15:86 — — —The burden of proof
§ 15:87 — — —Proof of the effect of the use
§ 15:88 — — —Actual harm
§ 15:89 — — —Potential harm
§ 15:90 — — —Economically harmful criticism
§ 15:91 — — —Nonmonetary harm
§ 15:92 — —The relative importance of the fourth factor
§ 15:93 Other factors in the fair use calculus
§ 15:94 —Considerations of privacy
§ 15:95 —The good faith or bad faith of the use
§ 15:96 —The public interest
§ 15:97 — —Sony Corp. v. Universal City Studios, Inc.
§ 15:98 — —Williams & Wilkins Co. v. United States
§ 15:99 — — —Is Williams & Wilkins still good law?
§ 15:100 — —Summary
§ 15:101 —The First Amendment and political speech
§ 15:102 —The First Amendment and anonymous speech

D. PARODY, SATIRE, AND HUMOR
§ 15:103 Introduction
§ 15:104 What is a parody?

THE LAW OF COPYRIGHT

xx



§ 15:105 The first factor: The purpose and character of the
use

§ 15:106 The second factor: The nature of the copyrighted
work

§ 15:107 The third factor: The amount and substantiality of
the taking

§ 15:108 The fourth factor: The effect upon the potential
market for or value of the copyrighted work

§ 15:109 Conclusion

E. SPECIFIC GUIDELINES FOR FAIR USE
§ 15:110 Background
§ 15:111 The negotiated agreements
§ 15:112 —Educational photocopying
§ 15:113 — —Single copies for use of the teacher
§ 15:114 — —Multiple copies for classroom use
§ 15:115 — — —The brevity test
§ 15:116 — — —The spontaneity test
§ 15:117 — — —The cumulative effect test
§ 15:118 — — —Additional prohibitions
§ 15:119 —Educational uses of music
§ 15:120 — —Beyond the guidelines
§ 15:121 —The effect of the guidelines
§ 15:122 —Public broadcasting of nondramatic literary works
§ 15:123 —Off-air recording by nonprofit educational

institutions
§ 15:124 Specific fair use issues in the committee reports

F. SPECIAL PROBLEMS IN FAIR USE
§ 15:125 Overview
§ 15:126 Reverse engineering of computer programs
§ 15:127 —Sega Enterprises Ltd. v. Accolade, Inc.
§ 15:128 —Atari Games Corp. v. Nintendo of America, Inc.
§ 15:129 —Conclusion and commentary
§ 15:130 —Additional Cases
§ 15:131 —Contract claims
§ 15:132 Human compatibility with computer programs—

Oracle America, Inc. v. Google, Inc.
§ 15:133 — —Commentary
§ 15:134 Photocopying articles for research projects
§ 15:135 —Commercial research: American Geophysical

Union v. Texaco, Inc.
§ 15:136 — —First factor analysis
§ 15:137 — —Second factor analysis
§ 15:138 — —Third factor analysis
§ 15:139 — —Fourth factor analysis

TABLE OF CONTENTS

xxi



§ 15:140 — —Other considerations
§ 15:141 —Law firm copying for research purposes
§ 15:142 —Law firm copying of documents for evidentiary

purposes
§ 15:143 —Nonprofit educational research
§ 15:144 Copying for educational use
§ 15:145 Photocopying for educational coursepacks—

Princeton University Press v. Michigan Document
Services, Inc.

§ 15:146 — —The fourth factor analysis
§ 15:147 — —The analysis of the other fair use factors
§ 15:148 — —The legislative history
§ 15:149 — —The dissenting opinions
§ 15:150 — —The unresolved issues
§ 15:151 Electronic copying for educational use—Cambridge

University Press v. Patton, Becker & Albert
§ 15:152 — —Commentary
§ 15:153 Mass digitizing of copyrighted works
§ 15:154 —Generative artificial intelligence
§ 15:155 Facilitating the digital transmission and retention of

copyrighted works: A&M Records, Inc. v. Napster,
Inc.

§ 15:156 —How the Napster system functioned
§ 15:157 —The infringement analysis
§ 15:158 —The fair use analysis
§ 15:159 — —The purpose and character of the use
§ 15:160 — —The nature of the copyrighted work
§ 15:161 — —The amount and substantiality of the portion

used
§ 15:162 — —The effect of the use on the market for the

copyrighted work
§ 15:163 — —The fair use exemptions claimed by Napster—

Copies of copyrighted works made before purchase
§ 15:164 — — —‘‘Space-shifting’’
§ 15:165 — — —Permitted reproductions
§ 15:166 Internet search engines
§ 15:167 Social media uses
§ 15:168 Reproduction of industry standards

CHAPTER 16. AFFIRMATIVE DEFENSES
§ 16:1 Introduction
§ 16:2 Copyright misuse
§ 16:3 —Lasercomb America, Inc. v. Reynolds
§ 16:4 — —Judicial recognition of the copyright misuse

defense after Lasercomb
§ 16:5 —The equitable nature of the copyright misuse

defense

THE LAW OF COPYRIGHT

xxii



§ 16:6 — —Unclean hands
§ 16:7 — —Other equitable limitations on the copyright

misuse defense
§ 16:8 — —Purging the misuse
§ 16:9 —Future development of the copyright misuse

defense
§ 16:10 Fraud on the copyright office
§ 16:11 —The basis for the defense of fraud on the copyright

office
§ 16:12 —The elements of fraud on the copyright office
§ 16:13 — —Misrepresentation in the application
§ 16:14 — —The intent and materiality of the

misrepresentation
§ 16:15 Statute of limitations
§ 16:16 —Claims of infringement—The discovery rule
§ 16:17 — —Knowledge of infringement
§ 16:18 —Tolling of the statute of limitations
§ 16:19 —Series of infringing acts
§ 16:20 —Accrual of claims of ownership or co-ownership
§ 16:21 —Suits for declaratory judgment
§ 16:22 —Contractual time limits
§ 16:23 Laches
§ 16:24 —Injunctions and “extraordinary circumstances”
§ 16:25 Use within the scope of a license
§ 16:26 —Allocation of the burden of proof
§ 16:27 —Scope of a license
§ 16:28 —Implied licenses
§ 16:29 Equitable estoppel
§ 16:30 Unclean hands
§ 16:31 Abandonment

CHAPTER 17. REMEDIES FOR COPYRIGHT
INFRINGEMENT
§ 17:1 Introduction
§ 17:2 Actual damages
§ 17:3 Contributions from joint infringers
§ 17:4 The infringer’s profits
§ 17:5 —The restriction against a double recovery
§ 17:6 —Right to jury trial
§ 17:7 —Allocating the burden of proof of profits
§ 17:8 — —Proof of ‘‘gross revenues’’
§ 17:9 — —Proof of ‘‘deductible expenses’’
§ 17:10 —The limitation to profits ‘‘attributable to the

infringement’’
§ 17:11 —Indirect profits
§ 17:12 —Nonmonetary profits

TABLE OF CONTENTS

xxiii



§ 17:13 Statutory damages
§ 17:14 —The requirement of timely registration
§ 17:15 — —Live broadcasts
§ 17:16 —The election between actual and statutory damages
§ 17:17 —Computation of statutory damages
§ 17:18 — —The Discretion of the trial court
§ 17:19 — —Increased maximum awards for willful

infringement
§ 17:20 — —Reduced minimum awards for innocent

infringement
§ 17:21 — —The function and purpose of the maximum and

minimum limits
§ 17:22 — —Determining the amount of statutory damages
§ 17:23 — —Multiple infringements
§ 17:24 —Jury determination of statutory damages
§ 17:25 — —Judicial reduction of jury awards—Due process

limitations
§ 17:26 Punitive damages
§ 17:27 Prejudgment interest on monetary awards
§ 17:28 —Cases under the 1909 Copyright Act
§ 17:29 —Cases under the 1976 Copyright Act
§ 17:30 —Summary
§ 17:31 Postjudgment interest
§ 17:32 Court determination of reasonable royalties for

continued infringement
§ 17:33 —Innocent infringement due to omission of notice
§ 17:34 —Unauthorized uses of derivative works in the

renewal term of the underlying work
§ 17:35 —Fair use, free speech and injunctive remedies
§ 17:36 Discharge of damage awards in bankruptcy
§ 17:37 Injunctive relief
§ 17:38 —Preliminary injunctions and temporary restraining

orders
§ 17:39 —Permanent injunctions
§ 17:40 Impoundment and destruction of infringing articles
§ 17:41 —Procedures for obtaining an impoundment order
§ 17:42 —What can be impounded or destroyed?
§ 17:43 —Requirements for a prejudgment impoundment

order
§ 17:44 —Ex parte orders of impoundment
§ 17:45 —Orders for destruction of infringing items
§ 17:46 Awards of attorney’s fees and costs
§ 17:47 Attorney’s fees and costs—Types of actions in which

attorney’s fees and costs may be awarded
§ 17:48 —Differing prerequisites for awards of attorney’s fees

and costs
§ 17:49 —Limitations on awards of costs

THE LAW OF COPYRIGHT

xxiv



§ 17:50 — —Commentary
§ 17:51 —Prevailing party
§ 17:52 —Standards for granting or denying fee awards—

Background
§ 17:53 — —Fogerty v. Fantasy
§ 17:54 — —‘Equitable’ court discretion
§ 17:55 —Awards and denials of attorney’s fees and costs
§ 17:56 —How the fee award is calculated
§ 17:57 — —The lodestar methodology
§ 17:58 — —Can the lodestar be increased?
§ 17:59 — —Determining reasonable hours and rates
§ 17:60 — —Contingent fee agreements
§ 17:61 — —Class actions
§ 17:62 — —Items included in attorney’s fees other than

billable time
§ 17:63 — —Allocation of awarded fees between copyright

and non-copyright causes of action
§ 17:64 —Awards of costs under Section 505
§ 17:65 —Persons subject to awards of fees and costs
§ 17:66 —Fee awards under Rule 11
§ 17:67 Remedies for violations of Chapter 12
§ 17:68 —Monetary awards
§ 17:69 — —Actual damages
§ 17:70 — —Statutory damages
§ 17:71 — —Repeated violations
§ 17:72 — —Innocent violations
§ 17:73 —Injunctive relief
§ 17:74 —Impoundment and destruction
§ 17:75 —Attorney’s fees and court costs

CHAPTER 18. CRIMINAL COPYRIGHT
INFRINGEMENT
§ 18:1 Introduction

A. CRIMINAL COPYRIGHT INFRINGEMENT
§ 18:2 Introduction
§ 18:3 Constitutionality
§ 18:4 Elements of the offense
§ 18:5 —The requirement of an infringement
§ 18:6 —Willful infringement
§ 18:7 —The alternative elements of purpose or value
§ 18:8 — —Infringement for purposes of commercial

advantage or private financial gain
§ 18:9 — —The quantitative measure
§ 18:10 —Computer distribution of works being prepared for

commercial distribution

TABLE OF CONTENTS

xxv



§ 18:11 The first sale doctrine
§ 18:12 —The burden of proof
§ 18:13 —Allegations in the indictment
§ 18:14 —Failure to instruct the jury on the first sale

doctrine
§ 18:15 —Proof of lack of a first sale—Proof of illegally made

copies
§ 18:16 — —Proof by tracing legally sold copies
§ 18:17 —Scienter
§ 18:18 Penalties for criminal copyright infringement
§ 18:19 Forfeiture and destruction of infringing articles
§ 18:20 Failure to comply with the conditions for certain

compulsory licenses creating criminal liability
§ 18:21 —Failure to comply with the terms of the compulsory

license for manufacture of phonorecords—Failure to
serve or file notice of intent

§ 18:22 — —Failure to provide statements and make
payment

§ 18:23 —Failure to comply with the terms of the compulsory
license for jukebox performances

§ 18:24 Statute of limitations

B. OTHER CRIMINAL VIOLATIONS OF THE
COPYRIGHT ACT

§ 18:25 Fraudulent copyright notice
§ 18:26 Fraudulent removal of copyright notice
§ 18:27 False representations in an application for copyright
§ 18:28 Altering a certificate—False representations in an

application for a compulsory license for jukebox
performances of musical compositions

§ 18:29 Altering a certificate for a compulsory license for
jukebox performances of musical compositions

§ 18:30 Applying a certificate for a compulsory license for
jukebox performances of musical compositions to the
wrong jukebox

§ 18:31 Circumventing technology protection
§ 18:32 —Criminal violations: Scienter
§ 18:33 —Penalties
§ 18:34 —Exemptions
§ 18:35 —Statute of limitations

C. RELATED CRIMINAL STATUTES
§ 18:36 The National Stolen Property Act
§ 18:37 Counterfeit labels and copies
§ 18:38 RICO
§ 18:39 Unauthorized reception of interstate radio

communications

THE LAW OF COPYRIGHT

xxvi



§ 18:40 The anti-bootlegging statute: Unauthorized recording
of live performances

§ 18:41 —Commentary
§ 18:42 Unauthorized recording of motion pictures
§ 18:43 Unauthorized streaming

CHAPTER 19. INTERNATIONAL
COPYRIGHT PROTECTION
§ 19:1 Introduction
§ 19:2 The United States multilateral treaty obligations
§ 19:3 —National treatment
§ 19:4 The Buenos Aires Convention
§ 19:5 The Universal Copyright Convention
§ 19:6 The Geneva Convention for the Protection of

Phonograms
§ 19:7 The Rome Convention for the Protection of

Performers, Producers of Phonograms and
Broadcasting Organizations

§ 19:8 The Berne Convention
§ 19:9 The WTO and the TRIPS Agreement
§ 19:10 The WIPO Copyright Treaty and the WIPO

Performances and Phonograms treaty
§ 19:11 United States adherence to the Berne Convention
§ 19:12 —The Berne Convention is not self-executing
§ 19:13 —Meeting the minimum standards of the Berne

Convention
§ 19:14 —Moral rights and American law
§ 19:15 — —The right of attribution
§ 19:16 — —The right of integrity
§ 19:17 — —Summary
§ 19:18 —Other potential incompatibilities
§ 19:19 — —Retroactivity
§ 19:20 Bilateral copyright relations of the United States
§ 19:21 Suits in the United States for acts of infringement

abroad
§ 19:22 Importing and exporting infringing goods
§ 19:23 Suits in the United States for acts of infringement

abroad—Acts in a foreign country resulting in an
infringement in the United States

§ 19:24 —Acts in the United States resulting in an
infringement in a foreign country

§ 19:25 — —Authorizing acts to be performed in foreign
countries

§ 19:26 — —The “predicate act” doctrine
§ 19:27 — —Commentary
§ 19:28 —Transmissions from and to the United States
§ 19:29 Foreign copyright claims in American courts

TABLE OF CONTENTS

xxvii



§ 19:30 —Choice of law

CHAPTER 20. PROTECTION OF
SEMICONDUCTOR CHIPS

A. INTRODUCTION
§ 20:1 Background
§ 20:2 The constitutional basis for the Semiconductor Chip

Protection Act
§ 20:3 An overview of the Semiconductor Chip Protection Act

B. SUBJECT MATTER
§ 20:4 Mask works
§ 20:5 Originality and staple, commonplace or familiar

designs
§ 20:6 Functionally dictated form

C. FORMALITIES
§ 20:7 Registration
§ 20:8 Deposit
§ 20:9 Notice

D. DURATION
§ 20:10 Generally

E. OWNERSHIP AND TRANSFER
§ 20:11 Generally

F. RIGHTS
§ 20:12 Generally
§ 20:13 The right of reproduction
§ 20:14 The right of distribution
§ 20:15 The right of importation
§ 20:16 The right to induce others to reproduce, distribute or

import a mask work
§ 20:17 The right to knowingly cause others to reproduce,

distribute or import a mask work

G. LIMITATIONS ON EXCLUSIVE RIGHTS
§ 20:18 Reverse engineering
§ 20:19 —The purpose of the reverse engineering provision
§ 20:20 —The statutory provision for reverse engineering
§ 20:21 —Standards for acceptable reverse engineering

THE LAW OF COPYRIGHT

xxviii



§ 20:22 Innocent purchasers
§ 20:23 Independent creation as a defense

H. INFRINGEMENT ACTIONS
§ 20:24 Generally
§ 20:25 Standing
§ 20:26 Registration as a prerequisite to infringement
§ 20:27 Certificate of registration as prima facie evidence
§ 20:28 Jurisdiction and venue
§ 20:29 Statute of limitations

I. REMEDIES
§ 20:30 Actual damages and profits
§ 20:31 Statutory damages
§ 20:32 Injunctions
§ 20:33 Impounding and destruction of infringing copies and

means of reproduction
§ 20:34 Costs and attorneys’ fees

J. FOREIGN CHIPS
§ 20:35 Generally
§ 20:36 Nationality and eligibility
§ 20:37 Interim protection of foreign mask works

Table of Laws and Rules

Table of Cases

Index

TABLE OF CONTENTS

xxix


	TOC 1
	TOC 2

