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PART I. OVERVIEW

CHAPTER 1. INTRODUCTION

A. IN GENERAL
§ 1:1 Nature and status of modern aviation
§ 1:2 History and development of aviation tort law
§ 1:3 Development of aviation regulatory law

B. BASIC LEGAL CONCEPTS IN AVIATION TORT
AND REGULATORY LAW

§ 1:4 Negligence
§ 1:5 Contract; breach of warranty
§ 1:6 Strict liability
§ 1:7 Ultrahazardous activity; nuisance
§ 1:8 Trespass
§ 1:9 Applicability and use of res ipsa loquitur doctrine
§ 1:10 —Conditions requisite to application of res ipsa

loquitur
§ 1:11 —Existence of requisite elements as one of fact or law
§ 1:12 —Doctrine as creating presumption or inference
§ 1:13 —Effects of pleading or offering proof of specific acts of

negligence
§ 1:14 —Applications in aviation accident case
§ 1:15 Federal and state regulatory law
§ 1:16 Effect of violations of federal aviation regulations
§ 1:17 Effect of advisory materials published by governmental

agencies
§ 1:18 Airline Deregulation Act of 1978—Controlling effect of

federal law on aviation law issues

C. FORMS
§ 1:19 Claims for negligence, negligence per se, strict liability

in tort and breach of contract against commercial
airline

§ 1:20 Claims for strict liability, res ipsa loquitur, negligence
and negligence per se against commercial airline
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§ 1:21 Claims for negligence and gross negligence against
private pilot

§ 1:22 Claims for negligence and breach of contract against
commercial airline claims under Warsaw Convention

§ 1:23 Response to implied preemption defense motion to
dismiss

CHAPTER 2. CHOICE OF LAW FACTORS;
DETERMINING WHAT LAW GOVERNS

A. IN GENERAL
§ 2:1 Generally; choice-of-law principles in aviation tort cases;

false conflicts; proof of law of foreign country
§ 2:2 Characterization—is this really application—whose

choice of law rules do you apply
§ 2:3 Traditional American rule—Lex loci delicti
§ 2:4 —Determining place of wrong
§ 2:5 Modern flexible approaches; interest analysis;

evaluating most significant contacts; jurisdiction with
greatest interest; choice-influencing factors including
better rule of law

§ 2:6 —Forum as ‘‘neutral’’ or ‘‘disinterested’’ state
§ 2:7 Effect, in deciding aviation tort choice-of-law problems,

of federal law, or of federal constitutional provisions as
to due process, equal protection, privileges and
immunities, or full faith and credit

§ 2:8 What state law governs in federal court diversity of
citizenship cases; effect of klaxon case rule; cases
transferred to another district

B. SUBSTANTIVE LAW
§ 2:9 Governing law as to negligence
§ 2:10 —As to aviation guest statutes or rules; wilful and

wanton misconduct, gross negligence, etc
§ 2:11 Governing law as to breach of warranty
§ 2:12 Governing law as to strict liability in tort
§ 2:13 Governing law as to personal injury or property

damages
§ 2:14 Governing law as to wrongful death damages

generally; elements or measure of death damages
§ 2:15 —As to state policies limiting amount of death

damages; diminishing impact of such limits
§ 2:16 —As to limitations on amount of death damages under

laws of foreign countries
§ 2:17 —Interest on death damages
§ 2:18 —Distribution of death damages
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§ 2:19 Governing law as to contribution and indemnity
§ 2:20 Governing law as to releases and effect thereof

C. PROCEDURAL MATTERS
§ 2:21 Generally; pleadings; parties; evidence; res ipsa

loquitur; quantification of damages
§ 2:22 Statutes of limitations
§ 2:23 —Effect of borrowing statutes, or equivalent court-

adopted rule

D. FORMS
§ 2:24 Motion to apply law of a particular state
§ 2:25 Memorandum by defendant airline on choice of law for

compensatory damages
§ 2:26 Brief by plaintiff in opposition to defendant airline’s

motion to apply law of decedent’s domicile for
compensatory damages (using the california choice of
law analysis)

CHAPTER 3. FORUM, STATUTE OF
LIMITATIONS, AND PARTIES, WHERE,
WHEN AND WHOM TO SUE

A. CHOICE OF FORUM
§ 3:1 Generally; as between federal and state courts
§ 3:2 As between courts of different states
§ 3:3 As between American and foreign courts

B. JURISDICTION

1. OVER SUBJECT MATTER

§ 3:4 Generally; state courts
§ 3:5 Federal courts; diversity of citizenship jurisdiction;

removal; remand
§ 3:6 —General federal question jurisdiction; actions arising

out of act regulating commerce
§ 3:7 —Admiralty generally
§ 3:8 —Death on the High Seas Act
§ 3:9 —Effect of executive jet decision

2. OVER PERSON

§ 3:10 Generally over nonresidents
§ 3:11 Constitutional issues in securing jurisdiction over

person of nonresident
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§ 3:12 Doing business in state
§ 3:13 —Attachment of potential proceeds of aviation liability

insurance policy
§ 3:14 Obtaining jurisdiction under long-arm statutes or rules
§ 3:15 —Over out-of-state airline
§ 3:16 —Over out-of-state aircraft owner, lessor or bailor
§ 3:17 —Over nonresident pilot or personal representative

thereof
§ 3:18 Amenability to process of nonresident doing act in

state, or outside of state causing injury therein, with
resultant aviation tort

§ 3:19 —Nonresident aviation supplier—Manufacturer,
distributor, retail seller, or maintainer or repairer

§ 3:20 —Aviation component part maker
§ 3:21 Obtaining jurisdiction by service on local individual or

entity as agent of out-of-state litigant
§ 3:22 —By service on subsidiary corporation as service on

aviation parent; by service on parent as service on
aviation subsidiary

3. DOCTRINE OF FORUM NON CONVENIENS
§ 3:23 Generally
§ 3:24 Applicability of doctrine in federal courts

C. VENUE
§ 3:25 Generally; in state courts
§ 3:26 In federal courts
§ 3:27 Transfers from one federal district to another under 28

U.S.C.A. § 1404(a) for convenience, etc., interests of
justice

§ 3:28 —Requisite that transferee district be one where
“action might have been brought”

§ 3:29 —Relationship between § 1404(a) statutory transfers
and common-law doctrine of forum non conveniens

§ 3:30 —Weight accorded plaintiff’s choice of forum
§ 3:31 —Extent of burden on party seeking transfer
§ 3:32 —Situations held to warrant transfer in aviation tort

cases
§ 3:33 —Situations held not to warrant transfer in aviation

tort cases
§ 3:34 Transfers from one federal district to another under 28

U.S.C.A. § 1406(a) where action commenced in wrong
federal district

§ 3:35 Multidistrict litigation and transfers under 28 U.S.C.A.
§ 1407

§ 3:36 —Requisite of common fact questions
§ 3:37 —Circumstances under which transfer consolidations
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effected in air crash disaster litigation; selection of
transferee court

§ 3:38 —Powers and functions of transferee court

D. NOTICES OF CLAIM TO PUBLIC BODIES
§ 3:39 To federal authorities when contemplating FTCA

action
§ 3:40 To states, state agencies and political subdivisions

E. STATUTES OF LIMITATIONS
§ 3:41 Generally
§ 3:42 What statute governs
§ 3:43 —In wrongful death cases
§ 3:44 When various statutes commence to run
§ 3:45 Tolling or suspension
§ 3:46 Effect of amending pleading; Doctrine of relation back
§ 3:47 Estoppel to assert statute
§ 3:48 New action after failure other than on merits

F. PARTIES
§ 3:49 Plaintiff; Notice to potential parties plaintiff
§ 3:50 Defendants; Joinder
§ 3:51 Class actions
§ 3:52 Third-party practice; Intervention

G. EFFECT OF PRIOR PARTY DEALINGS AND
COURT PROCEEDINGS

1. RELEASES AND SETTLEMENTS
§ 3:53 Generally
§ 3:54 The effect of releases and settlements

2. RES JUDICATA AND COLLATERAL ESTOPPEL
§ 3:55 Generally
§ 3:56 Multiple injury or death air crashes or other accident

situations
§ 3:57 —Status of mutuality as requisite
§ 3:58 —Conflict of laws problems; Foreign judgment

3. DISMISSALS AND STAYS
§ 3:59 Dismissals
§ 3:60 Stays

H. FORMS
§ 3:61 Defendant manufacturer’s motion to dismiss or stay on
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grounds of forum non conveniens (based on California
law)

§ 3:62 Plaintiffs’ opposition to defendants’ motion to dismiss
on the ground of forum non conveniens

§ 3:63 Plaintiffs’ memorandum in opposition to defendants’
motion to stay or to dismiss on the ground of forum
non conveniens (applying California law)

CHAPTER 4. CAUSATION

A. IN GENERAL
§ 4:1 Generally
§ 4:2 Foreseeability
§ 4:3 Intervening cause; Supervening cause

B. IN AIR CARRIER CASES
§ 4:4 Generally

C. IN CASES INVOLVING GENERAL AVIATION,
THE UNITED STATES GOVERNMENT, OR
AIRPORTS

§ 4:5 General aviation cases (small aircraft)
§ 4:6 Cases against United States under Federal Tort Claims

Act
§ 4:7 Airports

D. IN LITIGATION INVOLVING AIRCRAFT
SUPPLIERS

§ 4:8 Generally

E. FORMS
§ 4:9 Notice of claim requirement

CHAPTER 5. DEFENSES

A. IN GENERAL
§ 5:1 Generally
§ 5:2 Preemption, generally
§ 5:3 Preemption under the Federal Aviation Act
§ 5:4 Preemption under the ADA
§ 5:5 Preemption under other federal acts
§ 5:6 Contributory negligence
§ 5:7 Comparative negligence
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§ 5:8 Imputed negligence
§ 5:9 Last clear chance
§ 5:10 Assumption of risk
§ 5:11 Sudden emergency
§ 5:12 Unavoidable accident; act of God

B. AVAILABLE TO AIR CARRIER
§ 5:13 Generally; attempted limitation of liability
§ 5:14 Passenger’s contributory or comparative negligence
§ 5:15 Passenger’s assumption of risk
§ 5:16 Emergency; unavoidable accident; incapacitation of

crew
§ 5:17 Act of God
§ 5:18 Air Carrier Access Act
§ 5:19 Sole negligence of third person

C. AVAILABLE IN LITIGATION INVOLVING
GENERAL AVIATION OR AGAINST UNITED
STATES OR AIRPORTS

1. GENERAL AVIATION
§ 5:20 Acts or activities of pilots available as defense
§ 5:21 Acts or activities of aircraft occupants
§ 5:22 Acts or activities of aircraft owner

2. LITIGATION AGAINST UNITED STATES
§ 5:23 Generally

3. LITIGATION AGAINST AIRPORTS
§ 5:24 Generally

D. AVAILABLE IN LITIGATION INVOLVING
AVIATION SUPPLIERS AND TRAVEL SERVICE
PROVIDERS

§ 5:25 Generally
§ 5:26 Manufacturers of military aviation products
§ 5:27 Travel agents; online reservation systems

E. FORMS
§ 5:28 Air carrier answer
§ 5:29 General aviation answer
§ 5:30 Supplier and manufacturer answer
§ 5:31 Affirmative defense of failure to state a claim
§ 5:32 Affirmative defense of intervening and superseding

cause
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§ 5:33 Affirmative defense of improper venue due to forum
non conveniens

§ 5:34 Affirmative defense of no jurisdiction
§ 5:35 Affirmative defense of preemption because defendant

is a certificated air carrier
§ 5:36 Affirmative defense of lack of capacity
§ 5:37 Affirmative defense of lack of proper venue
§ 5:38 Affirmative defense of plaintiffs’ lack of standing
§ 5:39 Affirmative defense of failure to join necessary plaintiff
§ 5:40 Affirmative defense of limited liability
§ 5:41 Affirmative defense of repose
§ 5:42 State court motion for summary judgment or dismissal

(as appropriate) based upon an implied preemption
defense

§ 5:43 Federal court motion to dismiss based on implied
preemption defense

§ 5:44 Response to implied preemption defense motion to
dismiss

§ 5:45 Motion for summary judgment regarding owner
liability

CHAPTER 6. CONTRIBUTION AND
INDEMNITY (RECOVERY OVER, IN PART
OR WHOLE, FROM OTHERS)

I. IN GENERAL
§ 6:1 Generally; effect of federal law; Kohr v. Allegheny
§ 6:2 Contribution; generally
§ 6:3 Contribution sought by carrier
§ 6:4 Contribution sought from carrier
§ 6:5 Indemnity; generally
§ 6:6 Carrier as indemnitee
§ 6:7 Carrier as indemnitor

II. FORMS
§ 6:8 Affirmative defense of contribution
§ 6:9 Affirmative defense of contribution and indemnity
§ 6:10 Affirmative defense of comparative responsibility

(under texas law)

CHAPTER 7. GENERAL PRACTICE AND
PROCEDURE IN AVIATION LITIGATION

I. OVERVIEW
§ 7:1 In general
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II. MULTI DISTRICT LITIGATION
§ 7:2 Multidistrict litigation and transfers under 28 U.S.C.

§ 1407
§ 7:3 Statutory criteria for transfer
§ 7:4 Selection of transferee court by non-statutory criteria
§ 7:5 Powers and functions of transferee court pre and post

Lexecon
§ 7:6 Use of plaintiffs steering committees
§ 7:7 State MDL statutes

III. USE OF NTSB AND OTHER GOVERNMENT
AVIATION ACCIDENT REPORTS AND
INVESTIGATIONS

§ 7:8 In general
§ 7:9 FAA generally
§ 7:10 Use of NTSB reports
§ 7:11 Other information sources

IV. NOTICE REQUIREMENTS FOR CLAIMS
AGAINST THE GOVERNMENT

§ 7:12 Claims under the FTCA
§ 7:13 Claims under state laws
§ 7:14 Miscellaneous

V. FORMS
§ 7:15 Request for information—NTSB
§ 7:16 Request for information—Medical examiner
§ 7:17 Request for information—FAA
§ 7:18 Request for information—Police
§ 7:19 Request for information—Fire
§ 7:20 MDL motion to transfer
§ 7:21 MDL brief in support of motion to transfer
§ 7:22 Notice of claim requirement

PART II. AIR CARRIERS

CHAPTER 8. MEASURING AIR CARRIER’S
RESPONSIBILITY

A. CARRIER AS COMMON OR PRIVATE
§ 8:1 Generally

B. COMMON CARRIERS BY AIR
§ 8:2 Generally
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§ 8:3 Charter flights
§ 8:4 Air taxi operators
§ 8:5 Passenger relationship at time of accident or incident
§ 8:6 Liability in tort, generally
§ 8:7 Negligence; degree of care
§ 8:8 —Res ipsa loquitur in air carrier cases
§ 8:9 Liability to nonpassengers; persons not in invitee

status
§ 8:10 Status of deadheading crew members
§ 8:11 Status of persons traveling on passes
§ 8:12 Liability to employees
§ 8:13 Workmens’ compensation for airline passengers or

survivors thereof
§ 8:14 Workers’ compensation for airline crew members or

other airline employees, or survivors thereof
§ 8:15 —Where worker’s compensation is sought to be

secured
§ 8:16 —Effect on attempted tort action for employee’s death

or injury
§ 8:17 —In multistate, federal vis-a-vis state, state vis-à-vis

foreign country, choice of law situations
§ 8:18 Breach of contract of carriage; contractual theory of

liability
§ 8:19 Recovery from carrier on theory of breach of warranty
§ 8:20 Effect of delay in completing air carriage; failure to

notify of change in flight schedule
§ 8:21 Refusal to sell ticket or to transport
§ 8:22 Effect of passenger’s failure to reconfirm; cancellation
§ 8:23 Discrimination from overselling, etc.; ‘‘bumping’’;

refusal to allow reboarding
§ 8:24 —Racial discrimination
§ 8:25 —Disability discrimination
§ 8:26 —Flight and ground reservations not made or not

honored; claimed inferior ground accommodations

C. PRIVATE AIR CARRIERS
§ 8:27 Transparency of airline ancillary service fees
§ 8:28 Transparency of airline ancillary service fees—

Department of Transportation rules
§ 8:29 Proposed rule changes
§ 8:30 Proposed rule changes—Baggage fees
§ 8:31 Proposed rule changes—Change and cancellation fees
§ 8:32 Proposed rule changes—Seating policies and related

fees
§ 8:33 Proposed rule changes—Rule of applicability
§ 8:34 Proposed rule changes—Comparing and contrasting

the 2011 rule with the new NPRM
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§ 8:35 Proposed rule changes—Additional “critical” fees
§ 8:36 Passenger-specific, base fare as advertised and before

purchase is finalized
§ 8:37 Passenger-specific, base fare as advertised and before

purchase is finalized—Enhanced responsibility for
agents and carriers

§ 8:38 Additional consequences of transparency rules

CHAPTER 9. ASPECTS OF AIR CARRIER
NEGLIGENCE

A. IN, OR PERTAINING TO, FLIGHT

1. BY CREW

§ 9:1 Generally; FAR’s relating to airmen, to air traffic
control and to general operations

§ 9:2 Devices, systems and flight maneuvers
§ 9:3 Pilot and crew negligence; pilot error; errors in

judgment
§ 9:4 Violations of federal aviation regulations
§ 9:5 Flying too low
§ 9:6 Lookout-see and be seen
§ 9:7 Loss of control
§ 9:8 Flying at excessive speed
§ 9:9 Failure to take weather conditions into account and

flying into thunderstorms or turbulence

2. BY CARRIER

§ 9:10 Generally
§ 9:11 Using fatigued, etc., pilots or other flight crew

members
§ 9:12 Using insufficiently trained pilots or other flight crew

members
§ 9:13 Failure to establish, maintain, or follow, proper rules

or standards
§ 9:14 Using insufficient, inadequate, or defective equipment
§ 9:15 Failure to flight test aircraft
§ 9:16 Not providing navigational and safety devices
§ 9:17 Improper pressurization
§ 9:18 Improper inspection and maintenance
§ 9:19 Weight and balance; overloading aircraft
§ 9:20 Inadequate medical or rescue facilities and activities
§ 9:21 Activities of other passengers
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B. DAMAGE TO, LOSS OR DELAY OF BAGGAGE,
PERSONAL EFFECTS, OR CARGO (AIR
FREIGHT)

1. BAGGAGE, LUGGAGE AND CONTENTS;
PERSONAL PROPERTY

§ 9:22 Generally
§ 9:23 Federal legislation and effect thereof in domestic air

travel
§ 9:24 Notice to passengers of limitations
§ 9:25 Giving carrier notice of loss claims; time limitations

2. AIR FREIGHT OR CARGO
§ 9:26 Generally
§ 9:27 Air waybills (bills of lading, etc.)
§ 9:28 Federal legislation and effect thereof in air shipments
§ 9:29 Delay in delivery of air freight or cargo
§ 9:30 Giving carrier notice of loss claims; time limitations
§ 9:31 Damage to or destruction of transported human

remains
§ 9:32 Injury to or death of animals or birds transported
§ 9:33 Consequences from transportation of hazardous

materials
§ 9:34 Liability of initial and connecting carriers
§ 9:35 Effect of shipper’s negligence, fault, fraud, etc;

causality of shipper’s acts

C. FORMS
§ 9:36 Claims for negligence by crew, negligence per se, strict

liability in tort and breach of contract against
commercial airline

§ 9:37 Claims for negligence in operation and maintenance
and breach of contract against commercial airlines

§ 9:38 Claims for negligence and breach of contract against
commercial airline and private corporation providing
air traffic control services claims come under warsaw
convention

CHAPTER 10. AIR CARRIER LIABILITY
FOR ACCIDENTS ON GROUND

I. IN GENERAL
§ 10:1 Generally
§ 10:2 Slip and fall, or like, accidents occurring in or on

aircraft itself

AVIATION TORT AND REGULATORY LAW

xxviii



§ 10:3 Accidents occurring while passenger is boarding or
alighting from aircraft

§ 10:4 Accidents occurring in or about air carrier’s own
individual terminal building or facilities

§ 10:5 Accidents occurring in or on air carrier’s leased,
portion of terminal building or facilities used in
common

§ 10:6 Accidents occurring when persons are proceeding from
terminal to carrier’s aircraft, and vice versa

§ 10:7 Injury to person or damage to property by flying
aircraft

II. FORMS
§ 10:8 Claims for strict liability, res ipsa loquitur, negligence

and negligence per se against commercial airline.
Injury sustained on aircraft yet not related to flight

§ 10:9 Claims for strict liability, negligence, negligence per se
and breach of contract against commercial airline.
Injury sustained on aircraft yet not related to flight

CHAPTER 11. TYPES OF AIR CARRIER
ACCIDENTS AND CARRIER LIABILITY

A. IN TAKEOFF, FLIGHT, OR LANDING
§ 11:1 Takeoffs
§ 11:2 Midair collisions
§ 11:3 —Res ipsa loquitur
§ 11:4 Near misses
§ 11:5 Hitting or ingesting birds
§ 11:6 Bombings
§ 11:7 Hijackings
§ 11:8 Hitting mountains, hills, trees, ground, etc
§ 11:9 —Res ipsa loquitur
§ 11:10 Turbulence; storms; lightning; windshear
§ 11:11 —Res ipsa loquitur
§ 11:12 Disappearances over or crashes into oceans, great

lakes, etc
§ 11:13 —Res ipsa loquitur
§ 11:14 Landings
§ 11:15 —Regulations
§ 11:16 —Devices and navigational aids; ILS; VOR; localizer;

RVR system
§ 11:17 —Missed approach
§ 11:18 —Res ipsa loquitur

B. ON GROUND
§ 11:19 Generally; taxiing; ground or water collisions
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§ 11:20 Persons hit by propeller
§ 11:21 Delay—false imprisonment

C. OTHER
§ 11:22 Deep vein thrombosis
§ 11:23 Passenger Bill of Rights

CHAPTER 12. MEASURING
RESPONSIBILITY OF AIR CARRIER IN
INTERNATIONAL TRANSPORTATION

A. IN GENERAL
§ 12:1 The framework of international aviation law
§ 12:2 Public international aviation law
§ 12:3 Private international aviation law
§ 12:4 Effect of non-aviation treaties and statutes

B. THE WARSAW CONVENTION IN ECLIPSE
§ 12:5 The Warsaw liability scheme
§ 12:6 Treaty jurisdiction distinguished
§ 12:7 The Hague Protocol of 1955
§ 12:8 Montreal Agreement of 1966
§ 12:9 Guatemala City Protocol of 1971
§ 12:10 Montreal Protocols of 1975
§ 12:11 End of liability limits—IATA Intercarrier Agreements

of 1995–1996
§ 12:12 Post IIA/MIA experience pending ratification of the

Montreal Convention

C. THE MONTREAL CONVENTION OF 1999
§ 12:13 Preliminary preparations for the 1999 diplomatic

conference
§ 12:14 1999 ICAO International Conference on Air Law

D. DIFFERENCE BETWEEN THE WARSAW AND
MONTREAL CONVENTIONS

§ 12:15 Treaty structure, text, terminology and orientation
§ 12:16 Elimination of liability limits for passenger death or

injury
§ 12:17 A fifth jurisdiction is added under the Montreal

Convention
§ 12:18 Guadalajara Convention made part of Montreal

Convention
§ 12:19 Other differences between the Warsaw and Montreal

Conventions
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E. SPECIFIC ISSUES COMMON TO THE WARSAW
AND MONTREAL LIABILITY SCHEMES

§ 12:20 Generally
§ 12:21 The need to plead and prove the Convention’s

applicability
§ 12:22 Proving the Montreal Convention applies; Air carrier

and charter flights
§ 12:23 Elements necessary for carrier liability under Article

17(1)
§ 12:24 What constitutes an accident within the meaning of

Article 17(1)?
§ 12:25 What constitutes accident ‘‘on board the aircraft’’ or

‘‘in the course of any of the operations of embarking
or disembarking’’

§ 12:26 What constitutes ‘‘bodily injury’’; passengers’ claims
for mental anguish

§ 12:27 Effect of Article 35 of the Montreal Convention
requiring bringing of action within two years

§ 12:28 Effect of Montreal Convention Article 33 as to places
where action may be brought

§ 12:29 —Article as governing jurisdiction rather than merely
venue

§ 12:30 —Carrier’s domicile
§ 12:31 —Carrier’s principal place of business
§ 12:32 —Place of business through which contract has been

made
§ 12:33 —Place of destination
§ 12:34 —Principal and permanent residence of a passenger
§ 12:35 Damage to baggage or cargo; written complaint
§ 12:36 Assessment of damages
§ 12:37 Punitive damages

F. FORMS

§ 12:38 Plaintiff’s claims for damages from injuries and death
under the Warsaw Convention

§ 12:39 Defendant’s answer to complaint of injuries and
death under the Warsaw Convention

§ 12:40 Plaintiff’s motion for partial summary judgment
against ‘‘All Necessary Measures’’ defense under the
Warsaw Convention

§ 12:41 Defendant’s motion in Limine to exclude evidence
related to liability
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Volume 2

PART III. ASPECTS OF GENERAL
AVIATION AND MILITARY
AIRCRAFT NEGLIGENCE

CHAPTER 13. GENERAL AVIATION
LIABILITY
§ 13:1 Generally
§ 13:2 Aerodynamics of airplanes and helicopters
§ 13:3 Duty owed to occupants or to bailor-owner of aircraft
§ 13:4 Duty to aviation guest where there is no aviation

guest statute
§ 13:5 —Inapplicability of motor vehicle guest statute
§ 13:6 Aviation guest statutes; constitutionality
§ 13:7 —Who constitutes “guest”
§ 13:8 —Willful and wanton misconduct, gross negligence,

etc.
§ 13:9 Duty to licensees
§ 13:10 Duty to trespassers; to trespassing children

CHAPTER 14. MAINTENANCE AND
OPERATIONAL NEGLIGENCE: TYPES OF
ACCIDENTS

A. IN GENERAL
§ 14:1 Generally
§ 14:2 Cause of accidents or incidents
§ 14:3 —Determination from site conditions and accident

reconstruction
§ 14:4 Applicability of res ipsa loquitur

B. THE AIRCRAFT
§ 14:5 Generally; airworthiness
§ 14:6 Instruments, equipment, navigational and flight

safety devices
§ 14:7 Effect of aircraft being unlicensed
§ 14:8 Inspection, repair and maintenance
§ 14:9 Weight and balance; overloading
§ 14:10 Fuel requirements

C. THE PILOT
§ 14:11 Generally; qualifications; certification
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§ 14:12 Responsibility for aircraft operation
§ 14:13 Physical condition; medical standards and certificate
§ 14:14 Pilot familiarization and check-out; preflight

activities
§ 14:15 Proceeding under adverse weather conditions
§ 14:16 —Effect of turbulence
§ 14:17 —Effect of wind shear
§ 14:18 —Effect of icing, snow, frost; hailstones; lightning
§ 14:19 Density altitude
§ 14:20 Pilot handling of fuel supply
§ 14:21 VFR and IFR rules
§ 14:22 Flight airways designated by government; in flight

right of way rules
§ 14:23 Pilot disorientation
§ 14:24 In flight duty to see other air traffic; to maintain

radio communications
§ 14:25 Miscellaneous improper flight maneuvers
§ 14:26 Stalls; spins
§ 14:27 Dual control airplanes
§ 14:28 —Determination as to who was piloting at crash time
§ 14:29 —Presumption of continuance of conditions; other

presumptions
§ 14:30 —Elements tending to prove who was piloting or

acting as pilot in command
§ 14:31 —‘‘Pilot in command’’
§ 14:32 —Applicability of res ipsa loquitur doctrine

D. TYPES OF ACCIDENTS
§ 14:33 Takeoff accidents
§ 14:34 —Effect of wind shear
§ 14:35 —Bird strikes
§ 14:36 —Miscellaneous pilot errors
§ 14:37 Rate of climb; climbout procedures
§ 14:38 Mid-air collisions
§ 14:39 Near misses
§ 14:40 In-flight disintegration or break-up
§ 14:41 Flying into mountains, canyons, trees, open ground,

buildings, cities, etc
§ 14:42 —Disappearance or crash of aircraft flying over water
§ 14:43 Striking wire, span of wires, power lines, poles or

other aerial obstructions
§ 14:44 Accidents or incidents resulting in ground personal

injury, death, or property damage on the ground
§ 14:45 —Causing personal injury or death
§ 14:46 —Injuries by animals frightened by aircraft
§ 14:47 —Injuries to animals
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§ 14:48 —Damage to or destruction of real or personal
property

§ 14:49 Crop dusting or spraying
§ 14:50 —Theories of liability other than negligence—

trespass, strict liability and the like
§ 14:51 —Damage to vegetation of adjacent or nearby

landowners-trees, crops, etc
§ 14:52 —Damage to domestic or commercial animal life of

adjacent or nearby landowners
§ 14:53 —Personal injury or wrongful death
§ 14:54 —Damage to other miscellaneous property
§ 14:55 Landing accidents
§ 14:56 —Landing place; choice thereof
§ 14:57 —Visibility; lookout
§ 14:58 —Traffic patterns; right of way
§ 14:59 —Approaches; approach maneuvers
§ 14:60 —Speed
§ 14:61 —Wind direction; wind shear
§ 14:62 —Sideslipping the aircraft
§ 14:63 —Handling controls and instruments
§ 14:64 —Miscellaneous pilot errors
§ 14:65 —Emergency or forced landing
§ 14:66 Taxiing accidents
§ 14:67 Collisions on ground or water between two moving

aircraft, taking off or landing, or between a moving
aircraft and some other object

§ 14:68 Airplane propellers striking persons on ground
§ 14:69 —Helicopter rotor striking persons on ground
§ 14:70 Ultralights and parachutes

E. FORMS

§ 14:71 Claims for negligence against owner and operator of
aircraft by estate of deceased passenger

§ 14:72 Claims for negligence and gross negligence by estate
of deceased pilot against corporate aircraft owner for
negligent repair, maintenance and inspection

§ 14:73 Claims for negligence and negligence
misrepresentation against owner, operator and event
organizer of hot air ballooning trip

§ 14:74 Interrogatories regarding wrongful death served on
pilot or pilot estate

§ 14:75 Request for production of documents regarding
wrongful death served on pilot or pilot estate
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CHAPTER 15. OWNER AND VICARIOUS
LIABILITY

A. IN GENERAL
§ 15:1 Generally
§ 15:2 Liability of related corporations for aviation torts
§ 15:3 Owners of aircraft, as such
§ 15:4 —Under state law
§ 15:5 —Under ‘‘dangerous instrumentality’’ theory; under

‘‘family purpose’’ doctrine
§ 15:6 Joint enterprise or adventure; fractional and

co-ownership
§ 15:7 Bailor’s or lessor’s liability for negligence with respect

to condition, maintenance, etc., of aircraft
§ 15:8 —Negligent entrustment
§ 15:9 Public utility installing or maintaining, or owner or

occupier of land over which hang, obstructions such
as wires or power lines with which an aircraft collides

B. FLIGHT TRAINING SCHOOL ACTIVITIES
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