
Table of Contents
CHAPTER 1. DRIVING UNDER THE
INFLUENCE—DEFINING THE CRIME—
HISTORICAL VIEWPOINT
§ 1:1 Historical background of DUI in Mississippi
§ 1:2 Definitions
§ 1:3 —Driving under the influence (DUI)
§ 1:4 —DUI per se
§ 1:5 —Common law DUI
§ 1:6 —Operation of vehicle
§ 1:7 —Public property
§ 1:8 —Private property
§ 1:9 —Driver or operator of motor vehicle
§ 1:10 —Motorized and nonmotorized vehicles
§ 1:11 Driving under the influence—Common law DUI
§ 1:12 —Per se DUI
§ 1:13 —Drugs
§ 1:14 —Other substances
§ 1:15 —Mississippi Medical Cannabis Act
§ 1:16 Penalties for a DUI conviction
§ 1:17 —First offense
§ 1:18 —Second offense
§ 1:19 —Third offense
§ 1:20 —Fourth and subsequent offense
§ 1:21 —Zero tolerance for minors
§ 1:22 —Aggravated DUI
§ 1:23 —Length of time between current and any prior DUI

convictions
§ 1:24 —CDL licenses
§ 1:25 Expunction (expungement) of DUI conviction or arrest record
§ 1:26 Nonadjudication of DUI charge
§ 1:27 Child endangerment pursuant to DUI
§ 1:28 Deportation possibility for immigrants
§ 1:29 Effect on retirement benefits for causing death of spouse by

aggravated DUI

CHAPTER 2. SERIOUS OFFENSES RELATED
TO DUI
§ 2:1 Importance of serious related offenses
§ 2:2 Vehicular homicide/DUI manslaughter
§ 2:3 Vehicular feticide
§ 2:4 Serious injury by vehicle

xxiii



§ 2:5 Certain “DUI-drug” convictions plus certain nondriving “drug”
offenses will cause a “hard” license suspension

§ 2:6 Boating under the influence (BUI)
§ 2:7 Flying under the influence

CHAPTER 3. RELATED NON-SERIOUS
TRAFFIC OFFENSES
§ 3:1 Importance of related traffic offenses
§ 3:2 Speeding
§ 3:3 Rules governing “speed detection devices”
§ 3:4 Failure to maintain lane
§ 3:5 Overtaking and passing generally
§ 3:6 When overtaking and passing on the right permitted
§ 3:7 Limitations on overtaking and passing on the left
§ 3:8 Failure to yield
§ 3:9 Illegal U-turn
§ 3:10 Traffic control devices
§ 3:11 Following too closely
§ 3:12 Too fast for conditions
§ 3:13 Open container violation
§ 3:14 Defective equipment
§ 3:15 Headlights off
§ 3:16 Failure to dim lights
§ 3:17 Failure to wear a seat belt
§ 3:18 No proof of insurance
§ 3:19 Obtaining a “points” reduction for your client
§ 3:20 Requiring or permitting unlawful operation of a vehicle
§ 3:21 Reckless and careless driving
§ 3:22 Use of cellular phone or texting while driving

CHAPTER 4. IMPLIED CONSENT
§ 4:1 Background and history
§ 4:2 The wording of implied consent advisements
§ 4:3 Constitutional validity
§ 4:4 Advisement of implied consent rights
§ 4:5 Arrest
§ 4:6 —Based on the initiation of a stop of a motor vehicle
§ 4:7 —Based on a stop of a motor vehicle at a roadblock
§ 4:8 —Based on the investigation of a motor vehicle accident
§ 4:9 State-administered test
§ 4:10 Independent test
§ 4:11 Refusal
§ 4:12 Challenges to admissibility of evidence of refusal
§ 4:13 —Properly raising challenges by timely motion
§ 4:14 —Oral motions in limine
§ 4:15 —Burden of proof
§ 4:16 —Defendant’s presence at the motion hearing is required
§ 4:17 Civil nature of implied consent

MISSISSIPPI DUI LAW AND PRACTICE

xxiv



§ 4:18 Mandatory blood test for operators involved in fatal accident

CHAPTER 5. STATE-ADMINISTERED TESTS
§ 5:1 Breath tests—Constitutional issues
§ 5:2 —Types
§ 5:3 —Alcohol biochemistry
§ 5:4 —Chemical analysis
§ 5:5 —Independent testing
§ 5:6 —Statutory requirements
§ 5:7 —Breath test machine certification and other statutory

requirements
§ 5:8 —Liability for those performing the testing
§ 5:9 —Discovery of results
§ 5:10 Special challenges to breath or blood tests in “accident” cases
§ 5:11 Blood tests
§ 5:12 Urine tests

CHAPTER 6. BREATH TESTING SCIENCE
§ 6:1 Measuring intoxication
§ 6:2 Seven stages of intoxication
§ 6:3 Individual factors affecting measurement
§ 6:4 Alcoholism and intoxication
§ 6:5 Other medical conditions
§ 6:6 Urine testing
§ 6:7 Breath testing

CHAPTER 7. BASIC PRINCIPLES OF BLOOD
ALCOHOL ANALYSIS USING GAS
CHROMATOGRAPHY
§ 7:1 Introduction
§ 7:2 Types of blood specimens
§ 7:3 Gas chromatography for alcohol analysis of a blood specimen
§ 7:4 Concept of chromatography
§ 7:5 The machine—Gas Chromatograph (GC)
§ 7:6 GC discovery items
§ 7:7 Concluding remarks

CHAPTER 8. MEDICAL ISSUES REGARDING
DUI CASES AND BLOOD ALCOHOL TESTING
§ 8:1 Medical conditions and issues affecting DUI cases
§ 8:2 Accidents and injury in a DUI case
§ 8:3 A typical case
§ 8:4 Interpreting the medical records
§ 8:5 Blood testing issues
§ 8:6 Urine testing issues
§ 8:7 Breath testing issues
§ 8:8 Conclusion

TABLE OF CONTENTS

xxv



CHAPTER 9. SCIENTIFIC MEASUREMENT OF
ALCOHOL CONCENTRATION IN BLOOD AND
BREATH: AN INTRODUCTION TO UNCERTAINTY
§ 9:1 Introduction
§ 9:2 Scientific measurement: import and limitations
§ 9:3 Best estimate; bias
§ 9:4 Uncertainty; coverage interval

CHAPTER 10. FIELD SOBRIETY TESTS
§ 10:1 Background
§ 10:2 Historical considerations
§ 10:3 Fifth Amendment—Applicability of Miranda
§ 10:4 Alco-Sensor and other initial alcohol screening tests
§ 10:5 Fourth Amendment challenges to field testing “after” custody
§ 10:6 Horizontal gaze nystagmus (HGN) test
§ 10:7 National Highway Traffic Safety Administration (NHTSA)

standardized field sobriety tests
§ 10:8 “DEC” Program

CHAPTER 11. SEARCH AND SEIZURE
§ 11:1 Constitutional standard
§ 11:2 Investigative stops
§ 11:3 Traffic offenses
§ 11:4 Roadblocks/sobriety checkpoints
§ 11:5 Arrest
§ 11:6 Automobile searches

CHAPTER 12. CONFESSIONS AND ADMISSIONS
§ 12:1 Background
§ 12:2 Defendant’s statements are discoverable, whether custodial

or not
§ 12:3 Traffic stop not “custody”
§ 12:4 When Miranda warnings are required
§ 12:5 When Miranda warnings are not required
§ 12:6 Non-Mirandized statements can be used even where the

defendant is the focus of the investigation
§ 12:7 Compulsion
§ 12:8 Silence generally not an admission
§ 12:9 Admissions distinguished from confessions
§ 12:10 Spontaneous statements
§ 12:11 Under the influence
§ 12:12 Remedy for a Miranda violation

CHAPTER 13. ADMINISTRATIVE LICENSE
SUSPENSION
§ 13:1 Overview of process in Mississippi
§ 13:2 Rules of Commissioner of Public Safety

MISSISSIPPI DUI LAW AND PRACTICE

xxvi



§ 13:3 Defenses to suspension
§ 13:4 Constitutional challenges
§ 13:5 Proper and timely implied consent advisements
§ 13:6 Appeal
§ 13:7 License suspension for non-DUI related crimes

CHAPTER 14. DISCOVERY TOOLS AND ACCESS
TO STATE’S EVIDENCE
§ 14:1 Sources of authority
§ 14:2 Applications
§ 14:3 Exculpatory evidence
§ 14:4 Motion to produce; subpoena duces tecum
§ 14:5 Open Records Act

CHAPTER 15. DUI ACCIDENT
INVESTIGATIONS AND DEFENSES
§ 15:1 Overview: in accident cases, the DUI is only half the battle
§ 15:2 Time is of the essence
§ 15:3 Role of independent observer and photographer
§ 15:4 Memories and witnesses
§ 15:5 Putting an early check on later “expanded” witness

statements
§ 15:6 Police reports, accident reports, EMT and hospital reports
§ 15:7 What police reports tell us, and what they omit
§ 15:8 Compare police drawings and “maps” with your own
§ 15:9 The police “accident investigation” officer and that report
§ 15:10 The professional accident reconstruction report
§ 15:11 EMT, ER, and hospital reports
§ 15:12 Hospital and physician confidentiality; your client’s rights
§ 15:13 Statutes mandating blood collection in accident cases where

fatalities and/or serious injuries have resulted: A warning
here

§ 15:14 In accident and death DUI cases, you need the medical
records of the “victim”

§ 15:15 Conclusion
§ 15:16 Figure

CHAPTER 16. VENUE AND JURISDICTION
§ 16:1 Basic considerations
§ 16:2 Venue
§ 16:3 Jurisdiction
§ 16:4 Statute of limitations

CHAPTER 17. INFERIOR (NONJURY) COURTS
§ 17:1 Basic considerations
§ 17:2 Discovery in inferior courts
§ 17:3 Disposition in justice or municipal court

TABLE OF CONTENTS

xxvii



§ 17:4 Transfer to county/circuit court
§ 17:5 Absolute right to appeal decision to county/circuit court

CHAPTER 18. MOTION PRACTICE
§ 18:1 The charging document
§ 18:2 Speedy trial
§ 18:3 Arraignment
§ 18:4 Pretrial conference; plea bargaining
§ 18:5 Entry of plea
§ 18:6 Pretrial motions
§ 18:7 Defenses—Shelter principle
§ 18:8 —Entrapment

CHAPTER 19. TRIAL
§ 19:1 Constitutional rights
§ 19:2 Voir dire
§ 19:3 Opening statement
§ 19:4 Evidence
§ 19:5 Cross-examination gems
§ 19:6 Motion for directed verdict of acquittal
§ 19:7 Closing arguments
§ 19:8 Jury instructions
§ 19:9 Mistrial
§ 19:10 Posttrial motions

CHAPTER 20. SENTENCING
§ 20:1 Generally
§ 20:2 Evidence in aggravation or mitigation
§ 20:3 Attacks on prior conduct
§ 20:4 Incarceration
§ 20:5 Habitual offender sentencing
§ 20:6 Aggravated DUI-Crime of violence
§ 20:7 Fines
§ 20:8 Probation
§ 20:9 License suspension
§ 20:10 Commercial driver’s license
§ 20:11 Child endangerment
§ 20:12 Expunction of DUI conviction
§ 20:13 Nonadjudication of DUI charge
§ 20:14 Ignition interlock
§ 20:15 Discipline of attorneys convicted of DUI

CHAPTER 21. APPEALS
§ 21:1 General considerations
§ 21:2 Appeals and post-trial matters
§ 21:3 Administrative appeals
§ 21:4 Habeas corpus

MISSISSIPPI DUI LAW AND PRACTICE

xxviii



§ 21:5 Post-conviction relief

APPENDICES
Appendix A. Petition to Review BTR
Appendix B. Suggested Practice Forms for Nonadjudication Pursuant

to Miss. Code Ann. § 63-11-30(14)
Appendix C. Mississippi Intoxilyzer 9000 Training Manual
Appendix D. Mississippi Forensics Laboratory Blood Testing

Regulations

Table of Laws and Rules

Table of Cases

Index

TABLE OF CONTENTS

xxix


