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§ 10:48 “Registered dealer”

§ 10:49 “Issuer”

§ 10:50 “Investment advisor”

§ 10:51 “Investment advisor representative”

§ 10:52 “Sale,” “offer for sale,” “sell”

III. EXEMPTIONS FROM REGISTRATION

§ 10:53 In general

§ 10:54 Definitions—Exempt transaction
§ 10:55 — —Exempt securities

§ 10:56 Transaction exemptions

§ 10:57 —Private limited offerings

§ 10:58 — —Sale to less than 15 persons

§ 10:59 —Compensation plans and contracts

§ 10:60 —Compliance with limited offering exemptions
regulations

§ 10:61 —Private offering exemption for mineral interests

§ 10:62 — —Sale of interest by owner’s agent

§ 10:63 — —Unitization or pooling agreement

XX
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§ 10:64
§ 10:65
§ 10:66
§ 10:67

§ 10:68
§ 10:69
§ 10:70
§ 10:71

§ 10:72
§ 10:73

§ 10:74
§ 10:75

§ 10:76

§ 10:77
§ 10:78

§ 10:79

§ 10:80
§ 10:81
§ 10:82
§ 10:83
§ 10:84
§ 10:85
§ 10:86
§ 10:87

§ 10:88

§ 10:89
§ 10:90
§ 10:91
§ 10:92
§ 10:93
§ 10:94

§ 10:95
§ 10:96
§ 10:97

—Merger, consolidation and asset sales exemption

—Exchange of shares

—Secondary market sales

— —Outstanding securities not part of unsold
allotment

— —Securities outstanding in hands of public

— —Offered for sale in good faith

— —No proceeds of sale paid to issuer

— —Sale not made for purpose of violating or
evading Securities Act

— —Outstanding securities not enjoined by Texas
courts

— —Right to sell outstanding securities not revoked

or suspended by commissioner

— —Seller of securities engaged in ongoing business

— —Securities registered under Securities Act or a
registered securities manual is provided

— —Securities registered or registered securities
manual provided—Requirements for manual

— — —Stop order

— — —Notice of injunction or order revoking or
suspending exception

— — —Revocation or suspension of recognition of
manual(s)

— — —Future reinstitution or revocation

—Unsolicited orders

—Other statutorily exempt transactions

Uniform Limited Offering Exemption

Intrastate Limited Offering Exemption

Exempt securities

—Applicability

—Corporation operating railroad or other public
service utility

—Domestic corporations without capital stock and
not engaged as business for profit

—Securities listed on stock exchange

— —Suspension or exempt status

—Commercial paper

—Secured debt

—Nonprofit debt

Procedures for approval of stock exchange—
Application

—Approval

—Investigation and hearing; Order of approval

—Withdrawal of approval

XX1
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IV. STATE REGISTRATION OF SECURITIES

§ 10:98 In general

§ 10:99 Offering or selling unqualified or unregistered
securities

§ 10:100 Filing application for qualifying securities

§ 10:101  Fair, just and equitable business plan

§ 10:102 Unfair, unjust, and inequitable business plan

§ 10:103 Requirement of verified sworn statement

§ 10:104 —Contents

§ 10:105 —Statement of financial condition

§ 10:106 — —Real estate assets

§ 10:107 — —Other assets

§ 10:108 —Statement of financial condition of issuer—Assets
subject to repurchase or other agreement

§ 10:109 —Income statement

§ 10:110 — —Issuer not operating

§ 10:111 —Circumstances where certification not required

V. ADDITIONAL METHODS OF REGISTRATION

§10:112 In general

§ 10:113  Registration by notification
§ 10:114 —Eligibility

§ 10:115 Registration by notification
§ 10:116 —Registration statement

§ 10:117 — —Contents
§ 10:118 —Exceptions to requirement of certified financial
statements

§ 10:119 —Filing registration statement

§ 10:120 —Effective date of registration

§ 10:121 —Selling of securities

§ 10:122 —Recording by commissioner

§ 10:123 —Duration of registration

§ 10:124 —Renewal of registration

§ 10:125 —Insufficient or fraudulent registration statement
§ 10:126  Registration by coordination

§ 10:127 —Registration statement

§ 10:128 Registration statement for registration by
coordination—Contents

§ 10:129 Registration by coordination—Order denying
registration

§ 10:130 — —Notice
§10:131 —Effective date of registration by coordination
§ 10:132 —Conditions satisfying registration

xxii
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§ 10:133 —Notice of effective date of federal registration
statement
§ 10:134 —Stop order

VI. REGISTRATION OF SECURITIES

§ 10:135 Effective period

§ 10:136  Initial registration

§ 10:137 Initial registration of securities of open-end
investment company

§ 10:138 Initial registration of securities of unit-investment
trust

§ 10:139 Renewal of registration

VII. SERVICE OF PROCESS

§ 10:140 Sufficiency of service
§10:141 Commissioner’s appointment as agent for service of

process
§ 10:142 —Execution by authorized agent of issuer
§ 10:143 —Forwarding of process by commissioner

§ 10:144 —Effect

VIII. PROTECTION OF PUBLIC

§ 10:145 Protection to purchasers of securities—Depositing
securities or funds in trust account

§ 10:146 — —Duration

§ 10:147 — —Transfer of securities or funds back to
corporation

§ 10:148 — —Failure of company to sell minimum amount of
capital

§ 10:149 — —Name of persons purchasing or subscribing to
securities

§ 10:150 Marketing expenses

§ 10:151 Prospectus requirement

§ 10:152 —Failure to comply

§ 10:153 —Effect of concurrent filing with SEC
§ 10:154 Investor education

IX. PERMIT TO SELL SECURITIES

§ 10:155 Permit—Form and contents

§ 10:156 —Term

§ 10:157 Renewal application—Contents
§ 10:158 —Examination by commissioner
§ 10:159 Fees
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§ 10:160 Prohibited use of permit
§ 10:161 Certain sales prohibited

X. PURPOSE OF SECURITIES ACT

§ 10:162 In general—Coordination with state and federal law
and administration
§ 10:163 — —Protection of investors

A. PAPERS FILED WITH COMMISSIONER;
RECORDS OPEN TO INSPECTION

§ 10:164 In general

§ 10:165 Providing papers and other information—By
commissioner

§ 10:166 Records open to inspection

B. REGISTRATION OF PERSONS SELLING
SECURITIES

§ 10:167 Registration of dealers and investment advisors
§ 10:168 Exemptions
§ 10:169 Display or advertisement of fact of registration

§ 10:170  Registration of dealers and investment advisors—
Application for registration

§ 10:171 — —Contents

§ 10:172 — —Certificate of good reputation

§ 10:173 —Application for registration Applicant is a foreign
corporation

§ 10:174 —Application for registration—Applicant is a
limited partnership

§ 10:175 — —Applicant is an unincorporated association or
foreign organization

§ 10:176 —Issuance of registration certificate

§ 10:177 — —Form of certificate

§ 10:178 — —Temporary permission to transact business as
dealer or investment advisor

§ 10:179 — — —Registered dealer status

§ 10:180 — —Amended certificates

§ 10:181 — — —Surrender of original and certified copies of
outstanding certificates

§ 10:182 — —Posting certificates of authority

§ 10:183 Registration of agents or investment advisor
representatives—Agents, generally

§ 10:184 —Investment advisors, generally
§ 10:185 —Application for registration

XXIV
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§ 10:186
§10:187
§10:188
§10:189
§ 10:190

§ 10:191
§ 10:192
§ 10:193
§ 10:194

§ 10:195

§ 10:196
§ 10:197

§ 10:198
§ 10:199

§ 10:200
§ 10:201
§ 10:202
§ 10:203
§ 10:204
§ 10:205
§ 10:206
§ 10:207
§ 10:208
§ 10:209
§ 10:210
§ 10:211
§ 10:212
§ 10:213
§ 10:214

§ 10:215
§ 10:216

—Evidence of registration

— —Form

—Cancellation of registration

Written examination

—Examinations by self-regulatory organizations;
waiver of condition of examination

—Notification of results

— —Graded or reviewed by national testing service

—Delay in notification

—Analysis of failing person’s performance on
examination

Denial or revocation of registration of agent or
investment advisor representative—Denial in
general

—Automatic revocation of agents and investment
advisor representatives

Expiration and renewal of registrations—Expiration
in general

—Renewal of registration

— —Registration for year succeeding expiration;
Applicants registered after December 1st

— —Staggered renewal; Proration of registration
fees

Expiration and renewal of registrations—Notice of
impending expiration

Expiration and renewal of registrations—Renewal
when registration expired for ninety days or less

—Renewal when registration expired for longer than
ninety days but less than two years

—Renewal not allowed where registration expired
for longer than two years

Expiration and renewal of registrations—Sanctions
for operating with expired registration

Expiration and renewal of registrations—Continuing
education programs

Federal covered investment advisors and certain
representatives—Notice filing

— —Effective date

— —Renewal

Protection of vulnerable adults—In general

—Reporting requirement

— —Due date of report

— —Development of policies required

— —Form of report

— —Notification of third parties

—Temporary hold on transactions

XXV
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§ 10:217 — —Expiration of hold; extension

§ 10:218 — —Development of policies required

§10:219 —Immunity

§ 10:220 —Records

§ 10:221 Registration of dealer—Complaint information file

§ 10:222 —Notice of status of complaint

§ 10:223 —Right to hearing regarding suspension or
revocation of registration

§ 10:224 —Confidentiality of records

C. REGULATION OF OFFERS

§ 10:225 Offers to sell securities—In general
§ 10:226 —Requirements—Copy filed with commissioner
within 10 days of use

§ 10:227 — —Offeror registered dealer or registered agent of
registered dealer

§ 10:228 — —Offer contains required language

§ 10:229 — —No notice to offeror prohibiting offer

§ 10:230 — —Contract of sale or payment not accepted by
offeree before registration effective

§ 10:231 —Inclusion of dealer name

§ 10:232 —Oral offers—In general

§ 10:233 — —Requirements—Offeror registered dealer or
registered agent of registered dealer

§ 10:234 — — —No notice to offeror prohibiting offer

§ 10:235 — — —Registration must be effective or permit
granted

§ 10:236 —Effect of compliance with provisions

D. CROWDFUNDING

§ 10:237 Regulation and facilitation of intrastate
crowdfunding
§ 10:238 Crowdfunding regulations

E. ADMINISTRATIVE ACTIONS

§ 10:239 Cease and desist order directed to sale of securities

§ 10:240 —Issuance of order

§ 10:241 —Prohibition on offer or sale of security named in
order

§ 10:242 Cease and desist order directed to investment
advisor or investment advisor representative

§ 10:243 —Issuance of order

§ 10:244 Cease publication orders

§ 10:245 Emergency cease and desist order

XXV
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§ 10:246 —Issuance of order

§ 10:247 —Finality of order; Request for hearing

§ 10:248 —Issuance of order

§ 10:249 Denial, revocation, or suspension of registration of
dealer, agent, or salesperson—Grounds

§ 10:250 —Hearing required
§ 10:251 —Surrender of certificates; Confidentiality of
investigation records

F. ADMINISTRATIVE FINES

§ 10:252 In general

§ 10:253 —Maximum amounts

§ 10:254 —Determination of amount

§ 10:255 —Agreed orders

§ 10:256 —Statute of limitations

§ 10:257 Hearings—Grounds for requesting
§ 10:258 —Requirements for hearing

G. RECEIVERSHIPS

§ 10:259  Receivership of persons or assets—In general
§ 10:260 —Action for receivership

§ 10:261 — —Verification of petition by commissioner

§ 10:262 — —Jurisdiction and venue

§ 10:263 — —Subpoena of persons, documents, books, and
records

§ 10:264 —Appointment of receiver

§ 10:265 — —Failure to provide notice; application to dissolve

§ 10:266 — —Qualifications of receiver

§ 10:267 — —Bond

§ 10:268 Remedy of receivership

XI. ADOPTION OF RULES AND REGULATIONS;
POWERS AND DUTIES OF BOARD AND

COMMISSIONER
§ 10:269 Adoption of rules and regulations
§ 10:270 —Classification of securities, persons, and matters
§ 10:271 —Waiver of requirement of rule or regulation

§ 10:272  Prerequisite to adoption

§ 10:273 Delegation of authority regarding rules and
regulations

§ 10:274 New or adopted rules or regulations

§ 10:275 Construction of the Securities Act

§ 10:276  No liability for act done or omitted in conformity
with rule or regulation

XxXVil
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§ 10:277 Certified copies as evidence

§ 10:278 Certificate of compliance or non-compliance with
Securities Act

§ 10:279  Proof of records

§ 10:280 Limitation on adoption of rules

§ 10:281 No restriction on types of advertising

§ 10:282 No restriction on duration of advertising

§ 10:283 Commissioner’s discretion regarding rules

§ 10:284 Deposit to general revenue fund

§ 10:285 List of offered securities

§ 10:286 Testimony taken at hearing before commissioner

§ 10:287 Commissioner’s access to records and reports of
other agencies

§ 10:288 —Unauthorized disclosures

§ 10:289 Confidentiality of certain registration—related and
other materials

§ 10:290 Disclosure of confidential information

§ 10:291 Disclosure not in violation of Texas law

§ 10:292 Annual report

§ 10:293 Rules for public participation

XII. PENAL PROVISIONS

§ 10:294 Penal provision—Unregistered dealer or agent

§ 10:295 —Sale of unregistered securities issued after
September 6, 1955

§ 10:296 —Directly or indirectly engaging in fraud or

deception

§ 10:297 —Making materially false statement in a document
or proceeding

§ 10:298 —Securities named or listed in cease and desist
order

§ 10:299 —Knowingly making false statement or
representation concerning registration

§ 10:300 —Offer of security not in compliance with
requirements governing offers

§ 10:301 —Render investment adviser services without being
registered

§ 10:302 —Aggregation of amounts involved in securities
fraud

§ 10:303 —Criminal liability of corporation

XIII. INJUNCTIONS AND RESTITUTION

§ 10:304 Injunctions—In general
§ 10:305 —Action for injunction
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§ 10:306 — —Subpoena of persons, documents, books, and
records

§ 10:307 — —Jurisdiction and venue

§ 10:308 — —Bond

§ 10:309 Equitable relief and restitution
§ 10:310 Civil penalties

XIV. PRIVATE CAUSES OF ACTION

§ 10:311  Liability of sellers—Registration and Related
Violations

§ 10:312 — —Untrue statement or intentional omission

§ 10:313 Defenses to seller liability

§ 10:314 —Inapplicability of defense

§ 10:315 Liability of buyers—In general

§ 10:316 —Defenses to liability

§ 10:317 Liability of nonselling issuers

§ 10:318 Rescission—Recovery by buyer

§ 10:319 —Recovery by seller

§ 10:320 Damages—Recovery by buyer

§ 10:321 —Recovery by seller

§ 10:322 Recovery of costs

§ 10:323 Recovery of reasonable attorney’s fees

§ 10:324 Time of tender

§ 10:325  Liability of controlling person or aider—In general

§ 10:326 —Materially aiding in defrauding or deceiving

§ 10:327 —Contribution in cases of contract

§ 10:328 Survivability of actions

§ 10:329  Statute of limitations—Improper sale of securities

§ 10:330 —Cases based on untrue statements or intentional
omissions in sale of security

§ 10:331 —Liability of buyers
§ 10:332 Requirements of rescission offer to buyers—In

general

§ 10:333 —Accurate financial and other information

§ 10:334 —Escrowed funds or commitment to pay amount
offered

§ 10:335 —Offer must be in amount buyer would recover

§ 10:336 —Contents of offer
§ 10:337 Requirements of rescission offer to sellers—In

general

§ 10:338 —Inclusion in offer of accurate financial and other
information

§ 10:339 —Deposit of securities in escrow by offeror

§ 10:340 —Terms of offer same as seller would recover
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§ 10:341 —Contents of offer

§ 10:342 Unenforceability of illegal contracts

§ 10:343  Waivers void

§ 10:344 Saving of existing remedies

§ 10:345 Limitation of liability in small business issuances—
In general

§ 10:346 —Maximum amount recoverable relating to offer of
securities

§ 10:347 —Written disclosure of limitation of liability

§ 10:348  Actions for commission—Allegations and proof of
compliance

§ 10:349  Stay of recognition or enforcement of foreign country
judgment

§ 10:350 Liability of investment advisors and investment
advisor representatives—In general

§ 10:351 —Actions for fraud

§ 10:352 —No liability attaches

§ 10:353 —Controlling person or aider

§ 10:354 —Damages

§ 10:355 —Limitations

§ 10:356 —Remedy not exclusive

XV. FEES
§ 10:357 Registration and notice filing fees—In general
§ 10:358 —Filing original or renewal application to sell or

dispose of securities
§ 10:359 —Filing original application of dealers and other

salespeople

§ 10:360 —Filing renewal application of dealers and other
salespeople

§ 10:361 Fees—Filing original application for agents and
representatives

§ 10:362 Registration and notice filing fees—Filing renewal
application for agents and representatives

§ 10:363 Exemption fees and other fees—Filing initial and
renewal notice to claim secondary trading
exemption

§ 10:364 Exemption fees and other fees filing initial notice to
claim limited offering exemption

§ 10:365 Exemption fees and other fees—Filing of application
for approval of stock exchange

§ 10:366 —Filing for amendment or duplicate of certificate or
evidence of registration; rR, or for registration of
branch office

§ 10:367 —Examination of original or amended application
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§ 10:368 —For certified copies
§ 10:369 —Request to take examination

§ 10:370 —For interpretation by board’s general counsel
§ 10:371 Standards for particular fees—In general
§ 10:372 —Reduced fees for original or renewal applications

§ 10:373 —Reduced fees for small business and for those
required to registered in two or more capacities
§ 10:374 Fees for certain sales or offers—Sale of excess

securities
§ 10:375 —Exceeding limited offering exemption
§ 10:376 —Sale of unregistered securities

§ 10:377 Deposit to general revenue fund
§ 10:378 Pleading exemptions
§ 10:379 Partial invalidity—Severability

CHAPTER 11. AMENDMENT OF
CERTIFICATES OF FORMATION AND
BYLAWS

I. AMENDMENT OF CERTIFICATES OF
FORMATION

§ 11:1  Grounds and limitations on amendment
§ 11:2  Other grounds
§ 11:3  Rights of shareholders

II. PROCEDURE FOR AMENDING CERTIFICATES
OF FORMATION

§11:4 Governing law

§ 11:5 Amendment initiated by board resolution

§ 11:6 —If shares issued

§ 11:7 —If no shares issued

§ 11:8 —Abandonment of amendment

§11:9 —Incorporation of proposed amendment

§ 11:10 Notice of meeting to shareholders of proposed
amendment

§11:11 —Annual meeting

§ 11:12 Voting on proposed amendment

§ 11:13 Required votes for adoption of amendment

§ 11:14 Number of amendments

§ 11:15 Voting by class—Increase or decrease in aggregate
number of shares

§ 11:16 —Increase or decrease of par value

§ 11:17 —Effect exchange, reclassification, or cancellation

of shares

XXX1
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§ 11:18 —Effect exchange or create right of exchange of
another class of shares into shares of class or
series

§ 11:19 —Change designations, preferences, limitations, or
relative rights of shares

§ 11:20 —Change shares of class or series into same or
different number of shares

§ 11:21 —Create new class or series of shares

§ 11:22 —Divide shares into series

§ 11:23 —Limit or deny existing preemptive rights of
shares

§ 11:24 —Cancel or affect dividends on accrued shares

§ 11:25 —Include in or delete from certificate of formation

of close corporation

§ 11:25.10 —Right to vote

§ 11:26 —Amendment affecting all series of class
equally—Holders of separate series not entitled
to separate class votes

§ 11:27 — — —Affecting one or more series—Approval of
holders of outstanding shares not required
§ 11:28 Matters requiring affirmative vote of specified

portion of shares

III. CERTIFICATE OF AMENDMENT

§ 11:29 In general
§ 11:30 Contents—Name of corporation

§ 11:31 —Identification by reference or description of altered
provision

§ 11:32 —Statement that amendment is addition to original
or amended certificate of formation

§ 11:33 —Statement of approval of amendment

§ 11:34  Execution of certificate of amendment—By officer

§ 11:35 —By directors

§ 11:36  Delivery of certificate of amendment

§ 11:37 Filing of certificate of amendment

§ 11:38 Acknowledged duplicate certificate of amendment

§ 11:39  Certificate of amendment—Acknowledgment

§ 11:40 —Delivery to corporation

§ 11:41  Effective date of amendment to certificate of
formation

§ 11:42 Limitations on amendment—Existing cause of action,
pending suit, or existing rights of persons

§ 11:43  Suit brought against corporation under former name

§ 11:44 Restated certificate of formation

§ 11:45 —Restatement of entire text of certificate of
formation by previous certificates of amendment

XXX11
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§ 11:46

§ 11:47
§ 11:48

§ 11:49
§ 11:50

§ 11:51
§ 11:52
§ 11:53
§ 11:54
§ 11:55
§ 11:56

— —Including further amendment by restated
certificate

—Omissions allowed

—Further amendment by restated certificate of
formation—Statement required

Restate certificate of formation—No further
amendment

Execution of restated certificate of formation—By
officer of corporation

—By directors

Delivery of restated certificate of formation

Filing of restated certificate of formation

Filing of original restated certificate of formation

Restated certificate of formation—Filing

—Statement of change in series by board of directors

IV. AMENDMENT OF BYLAWS

§ 11:57
§ 11:58

§ 11:59
§ 11:60
§ 11:61
§ 11:62

§ 11:63

In general

Amendment, repeal, or adoption of bylaws—By board
of directors

— —Restrictions—Certificate of formation reserving
power to amend, repeal, or adopt to shareholders

— — — —Express provision that board cannot amend
or repeal bylaw

Amendment, repeal, or adoption of bylaws by
shareholders and board

Restrictions on power to amend bylaws by majority
vote of shareholders—Preorganization contract

—Cancellation of previously issued unrestricted stock
certificates

V. CERTIFICATES OF CORRECTION

§ 11:64
§ 11:65
§ 11:66

§ 11:67
§ 11:68
§ 11:69
§ 11:70
§ 11:71
§ 11:72
§ 11:73
§ 11:74

In general

Execution of certificate of correction

Contents of certificate of correction—Name of
corporation

—Instrument to be corrected and date of its filing

—Identification of item to be corrected

Filing of certificate of correction

Fee

Delivery

Effect of certificate of correction

—Adversely affected persons

Issuance of certificate before instrument is corrected

XXX1i1
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VI. CHECKLISTS

§ 11:75
§ 11:76

§ 11:77
§ 11:78

VII.
§ 11:79

§ 11:80
§11:81
§ 11:82
§ 11:83
§ 11:84
§ 11:85

§ 11:86
§ 11:87
§ 11:88
§ 11:89
§ 11:90
§ 11:91
§ 11:92

§ 11:93

Purpose for which the certificate of formation may be
amended

Amending certificate of formation after stock has
been issued

Certificate of amendment

Restated certificate of formation

FORMS

Directors resolution amending certificate—Full
statement

—Striking designated article

—Striking quoted matter

—Stating amendment of designated article

—Stating amendment of quoted matter

—Stating added matter

—Directing that amendment be submitted to vote of
shareholders

Notice to shareholders of special meeting—Consider
proposed amendments to certificate of formation

Shareholders—Resolution—Approving amendment

Shareholders—Consent—To amendment of certificate

Certificate of amendment

Amendment of bylaws—Resolution of directors or
shareholders

Amendment of bylaws—Resolution of directors or
shareholders—Deletion of article

Amendment of bylaws—Resolution of directors or
shareholders—Addition of article

Certificate of amendment of bylaws

CHAPTER 12. MERGERS, EXCHANGES,
AND CONVERSIONS

I. MERGERS AND EXCHANGES

§12:1
§12:2
§12:3
§12:4
§ 12:5

§ 12:6

XXXIV

In general

Definition

Plan of merger

—Action by board of directors and shareholder
approval

— —Foreign corporation is party to or created by
plan of merger

— — —Requirements
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§12:7 — —No shareholder liability without consent

§ 12:8 Mandatory requirements of plan of merger

§12:9 —Conversion of ownership interests

§ 12:10 —DMore than one corporation or other entity to
survive or be created—Allocation of property

§12:11 — —Responsibility for dissenting shareholders

§12:12 — —Provision allocating liabilities and obligations

§ 12:13 —Conversion of shares

§ 12:14 —Certificate of formation—New domestic
corporation

§12:15 — —Surviving or new entity that is party to
merger

§ 12:16 — —Terms of plan expressly stated

§ 12:17 Permissible requirements of plan of merger

§12:18 Appointment of secretary of state as agent of
corporation or other entity

§12:19 —Payment to dissenting shareholders of each
domestic corporation that is party to merger

§ 12:20 Merger into entity possessing 90 percent of share
ownership

§ 12:21 —DMerger into other corporations or entities

§ 12:22 —Merger of other corporations or entities into
other corporations or entities

§ 12:23 —Executing and filing a plan of merger

§12:24 —Adopting plan of merger

§ 12:25 —Dissenting shareholder rights

§ 12:26 Share exchange or acquisition

§ 12:27 —Board action and shareholder approval

§ 12:28 — —Issuance of shares or other interests by
foreign corporations or entities per plan of
exchange

§ 12:29 — —Acquiring corporation or entity taking action
to effect exchange

§ 12:30 Name of corporations losing and acquiring shares

§ 12:31 —Terms and conditions

§ 12:32 —Manner and basis

§ 12:32.10 Name of corporations losing and acquiring shares—
Permissive provisions

§ 12:33 No shareholder liability without consent
§12:34 Effect of exchange
§12:35 Acquiring shares of other corporation through

voluntary exchange or otherwise

II. APPROVING AND EFFECTING TRANSACTION
§ 12:36  Adoption by board of directors

XXXV
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§ 12:37 When no shareholder approval required

§ 12:38 Requirements for approval of plan of merger or
exchange by board resolution

§ 12:39 —Shareholder approval

§ 12:40 Notice to shareholders

§ 12:41 —Duration and contents

§ 12:42 Number of votes required to approve plan of merger
or exchange

§ 12:43 —Shares entitled to vote as class

§ 12:44 Separate voting

§ 12:45 —Class or series to be converted or exchanged under
plan

§ 12:46 —Class or series entitled to separate vote under plan

§ 12:47 — —Class or series entitled to separate vote under

certificate of formation
§ 12:48 —Approval of plan of merger

§ 12:49 — —Class or series entitled to separate vote under
certificate of formation

§ 12:50 — —Shareholder vote of certain surviving
corporations not required

§ 12:51 — —Shareholder vote of certain affiliated

corporations not required

§ 12:52 Abandonment of a plan of merger or exchange

§ 12:53 Contents of certificate of merger or exchange—Plan
and performance of plan duly authorized and
required by law

§ 12:54  Execution, approval, and filing of certificate of merger
or exchange

§ 12:55 Contents of certificate of merger or exchange

§ 12:56 —Shareholder approval not required

§ 12:57 —Plan of merger duly authorized and required by

law

§ 12:58 Certification of plan of merger or exchange

§ 12:59 —Name and state of incorporation or organization of
party to plan of merger or exchange

§ 12:60 — —Approval of plan of merger, exchange or
statement

§ 12:61 — —Amendments or changes in certificate of
formation of each surviving domestic corporation

§ 12:62 — —Certificate of formation of new domestic

corporation created pursuant to plan of merger on
file with secretary of state

§ 12:63 — —Executed plan of merger or exchange on file at
principal place of business of domestic or foreign
corporation or entity

§ 12:64 — —Copy of plan of merger or exchange available to
shareholders on written request

XXXV



TaBLE oF CONTENTS

§ 12:65
§ 12:66

§ 12:67
§ 12:68
§ 12:69
§ 12:70
§12:71
§ 12:72
§ 12:73

§ 12:74
§ 12:75
§ 12:76
§ 12:77
§ 12:78
§ 12:79
§ 12:80

§ 12:81
§ 12:82
§ 12:83
§12:84
§ 12:85

§ 12:86

Delivery of certificate of merger or exchange

Delivery of certificate of formation of domestic
corporation

Endorsing of certificate of merger or exchange

Filing of original certificate of merger or exchange

Filing of certificate of merger or exchange

Effective date of merger or exchange

Effect of merger or exchange

—Cessation of separate corporate existence

—Allocation and vesting of rights, title, and interests
in all real and other property

—Allocation of liabilities and obligations

— —Primary obligors

— —Entities not liable

—Pending proceedings

— —Substituted parties

—Amendment of certificate of formation

—Incorporation and organization of new domestic
corporation

—Incorporation and organization of other entities

—Shares and shareholders

Share exchanges

—Rights of former holders

—Rights of acquiring domestic or foreign corporation
or entity

Failure of plan of merger to provide for allocation or
vesting of real or other property

III. CONVEYANCES AND DISPOSITION OF ASSETS

§ 12:87
§ 12:88
§ 12:89

§ 12:90
§ 12:91
§ 12:92
§ 12:93
§ 12:94
§ 12:95
§ 12:96
§ 12:97
§ 12:98
§ 12:99

Conveyance of land by corporation
—Recordation of deed to convey land

— —Prima facie evidence of adoption of board
resolution

Disposition of assets

Authority of board

Transaction in usual and regular course of business
Disposition of assets

—By adoption of board resolution

—By meeting of shareholders

— —Notice of meeting

— —Authorization by shareholders

— —Required votes

Power of board to abandon sale, lease, exchange, or
other disposition after shareholder authorization

XXXVil



§ 12:100

§ 12:101
§ 12:102
§ 12:103

§ 12:104
§ 12:105
§ 12:106
§ 12:107
§ 12:108

§ 12:109
§ 12:110

§ 12:111

§ 12:112
§ 12:113
§ 12:114
§ 12:115

§ 12:116
§ 12:117

§ 12:118

§ 12:119
§ 12:120

§12:121
§12:122

§ 12:123

§ 12:124
§ 12:125

Texas PracticE GuiDE BusiNess ENTITIES

Disposition of property and assets of corporation not
considered merger or conversion

Shareholder’s right to dissent

—Plan of merger to which corporation is party

—Sale, lease, exchange, or other disposition of
property and assets of corporation

—Plan of exchange to which corporation is party

—Plan of conversion

—Plan of merger

—Certificate of amendment electing or revoking
public benefit corporation status

Restriction on shareholder’s right to dissent

—Types of shares

— —Not required by plan of merger or exchange to
accept consideration for shares different from what
shareholder is entitled to

— —Not required by plan of merger or exchange to
accept consideration other than shares of foreign or
domestic corporation

—public benefit corporation listed or largely held
class or series

Notice of right to dissent

—Notice to subsidiary organization

—Corporation listed on national securities exchange
or having at least 2,000 shareholders

—Requirements of notice

Procedure for shareholder dissent and response of
corporation to dissent

Provisions affecting remedies of dissenting
shareholders

Demand of payment from dissenting shareholder

—Submission of certificates to corporation for
notation that demand has been made

— —Failure to submit certificates

—Transferred shares and issuance of new
certificates

—Suit to determine fair market value of minority
owner’s interest

Withdrawal of demand of payment for shares

—Restoration of shareholder status

IV. DERIVATIVE PROCEEDINGS

§12:126
§ 12:127
§12:128

XXXVIil

Derivative proceeding
—Shareholder
Standing



TaBLE oF CONTENTS

§ 12:129
§ 12:130
§12:131
§12:132
§ 12:133
§ 12:134
§ 12:135
§ 12:136
§ 12:137
§ 12:138

§ 12:139

§ 12:140
§ 12:141

§12:142

§ 12:143
§ 12:144.10

§12:144
§ 12:145
§ 12:146
§ 12:147
§ 12:148
§ 12:149
§ 12:150
§ 12:151
§ 12:152

§ 12:153
§ 12:154

§ 12:155
§ 12:156

Demand

Commencement of derivative proceeding

Stay of derivative proceeding

—Obtaining stay

—Reviewing stay

Demand for corporate action

Dismissal of derivative proceeding—Discovery

— —Expanding scope of discovery

—Dismissal by court

—Dismissal—Burden of proof—Plaintiff
shareholder

Stay of derivative proceeding—Dismissal—
Burden of proof—Corporation

Waiting period for derivative proceeding

—Majority vote of committee consisting of two or
more independent and disinterested directors

—Panel of one or more independent and
disinterested persons appointed by court on
motion by corporation

— —Requirement of panel participants

— —Determination of independent and disinterested
directors

— —Liability of panel participants

Discontinuance or settlement

—When notice required

Payment of expenses

—By domestic or foreign corporation

— —By plaintiff

— —By party

— —Definition of expenses

Application of derivative proceeding—Foreign
corporations

—Closely held corporations

Derivative proceeding brought by shareholder of
closely held corporation

Definition of closely held corporation

Antitrust laws and creditors

V. CONVERSION

§ 12:157
§ 12:158

§ 12:159
§ 12:160
§ 12:161

Domestic corporation conversion
Converting entity acts on and its shareholders

approve plan of conversion

—Method of approving conversion
—Conversion not contrary to law
—Shareholder owning interest in converted entity

XXXIX



Texas PracticE GuibE BusiNess ENTITIES

§ 12:162 —No personal shareholder liability on behalf of
converted entity

§ 12:163 —Converted entity incorporated, formed, or
organized as part of or pursuant to plan of

conversion

§ 12:164 Foreign corporation

§ 12:165 —Conversion permissible by law where foreign
corporation incorporated

§ 12:166 — —Conversion is also permissible by entity’s

organizational documents which are not
inconsistent with law where other entity is formed
or organized

§ 12:167 — —Converting entity takes all action that may be
required by laws of state or country under which it
is incorporated, formed, or organized

§ 12:168 Conversion and continuance

§ 12:169 —Consequences of continuance
§ 12:170 Plan of conversion
§ 12:171 —Permissible requirements

§ 12:172 Effective date of conversion

§ 12:173  General effect of a conversion

§ 12:174 Abandonment of approved conversion

§ 12:175 Abandonment of conversion after certificate of
conversion filed with secretary of state

§ 12:176  Filing and issuance of certificate of abandonment

§ 12:177 Certificate of conversion

§ 12:178 —Contents

§ 12:179  Delivery of certificate

§ 12:180 Filing of certificate of conversion

§ 12:181 Effective date

§ 12:182 Effect of conversion

§ 12:183 —Rights, title, and interests to property owned by
converting entity to be owned by converted entity

§ 12:184 —Liabilities and obligations of converting entity to
be liabilities and obligations of converted entity

§ 12:185 —Rights of creditors or other parties with respect to
or against prior interest holders still in effect

§ 12:186 —Pending proceeding by or against converting
entity or entity’s interest holders or owners still
valid

§ 12:187 —Shares and other evidences of ownership in
converting entity converted into shares, evidences
of ownership, or other securities in converted entity

§ 12:188 —Liability of shareholder, partner, member, or other
owner of converted entity

§ 12:189 —Converted entity foreign corporation

x1



TaBLE oF CONTENTS

§ 12:190 —Converting corporation domestic corporation

VI. CHECKLISTS

§ 12:191 Plan of merger

§ 12:192 Matters which may be included in plan of merger
§ 12:193 Agreement of merger

§ 12:194 Matters to be included in plan of share exchange
§ 12:195 Agreement of share exchange

§ 12:196 Certificate of merger or share exchange

VII. FORMS

§ 12:197 Merger agreement

§ 12:198 Share exchange agreement

§ 12:199 Resolution of board of directors—Adopting plan of
merger or share exchange

§ 12:200 — —Short form

§ 12:201 Notice of special shareholders meeting to obtain
approval of merger or share exchange

§ 12:202 Management-Solicited proxy for shareholder
approval of merger or share exchange

§ 12:203  Shareholder resolution adopting merger or share
exchange

§ 12:204 Shareholder’s written consent adopting plan of
merger or consolidation

§ 12:205 Resolution of board of directors—Abandoning
merger or share exchange

§ 12:206 Termination of merger agreement

§ 12:207 —By mutual consent of constituent corporations

§ 12:208 —By board of directors of constituent corporation
after adoption by shareholders

§ 12:209 Certificate of merger or share exchange of
corporations where shareholder approval required

§ 12:210 Notice—Intent to exercise right of dissent—
Objection to proposed corporate action by
shareholder

§ 12:211 —Shareholders approval of merger

§ 12:212 Dissent from corporate action at shareholder
meeting—Demand of shareholder for full value of
shares on merger or share exchange

§ 12:213  Offer to purchase shares of dissenting shareholder
by corporation

§ 12:214 Shareholders acceptance of offer to purchase shares

§ 12:215 Shareholders withdrawal of demand to corporation
to purchase shares

xli



Texas PracticE GuiDE BusiNess ENTITIES

CHAPTER 13. WINDING UP,
TERMINATION, AND REINSTATEMENT

I. INVOLUNTARY TERMINATION

§13:1 In general

§13:2 Suit filed by attorney general

§13:3 Grounds for involuntary termination—Failure to
satisfy condition precedent

§ 13:4  —Original certificate of formation or amendments
procured through fraud

§13:5 —Transacting business beyond corporate purpose as
expressed in certificate of formation

§ 13:6 —Misrepresentation of material matter in
application, report, affidavit, or other document

§ 13:7 —Protecting public interest

§13:8 —By order of secretary of state

§ 13:9 — —Failure to file report or pay fees, franchise taxes,
or penalties prescribed by law

§ 13:10 — —Failure to maintain registered agent in Texas

§ 13:11 — —Failure to pay filing fee

§ 13:12 Notice of involuntary termination

§ 13:13 —Delivery

§ 13:14  Certificate of involuntary termination
§ 13:15 —Address

§ 13:16 —Effect

§ 13:17 Reinstatement of corporation

§ 13:18 —Application for reinstatement

§ 13:19 — —Cause for filing

§ 13:20 — —Filing fee

§ 13:21 Corporate name deceptively similar to other entity

§ 13:22 —Amendment of certificate to change corporate name

§ 13:23  Effect of reinstatement

II. PROCEDURES FOR JUDICIAL TERMINATION

§ 13:24 In general

§ 13:25 Notice to corporation

§ 13:26  Record and certificate of mailing notice

§ 13:27 Failure of corporation to cure certified defaults
§ 13:28 Abatement of action for curing certified defaults
§ 13:29 Finding of guilt by court

§ 13:30 Sworn application for stay of entry of judgment
§ 13:31 Stay of entry of judgment

§ 13:32 Dismissal of action

xlii



TaBLE oF CONTENTS

§13:33
§13:34
§13:35
§ 13:36
§ 13:37
§13:38
§13:39
§ 13:40
§13:41
§ 13:42
§13:43
§ 13:44

Entry of final judgment

Appeal from final judgment

Dismissal of action

Entry of final judgment

Commencement of action for involuntary termination
Issuance and service of citation

Service by publication

Number of corporations included in notice

Copy of notice mailed to corporation

Certificate by attorney general of mailing of notice
Duration

Default judgment against corporation

III. JUDICIAL LIQUIDATION AND RECEIVERSHIP

§ 13:45
§ 13:46

§ 13:47
§ 13:48

§ 13:49
§ 13:50
§ 13:51
§ 13:52
§ 13:53

§ 13:54
§ 13:55

§ 13:56
§ 13:57
§ 13:58

§ 13:59
§ 13:60

§ 13:61
§ 13:62
§ 13:63
§ 13:64
§ 13:65
§ 13:66

Appointment of receiver

—By vendors, creditors, or partners regarding
property

—By mortgagee for foreclosure of mortgage and sale
of mortgaged property

—In actions where receivers for specific assets have
been appointed before by usages of court of equity

Jurisdiction of court appointing receiver

Appointment of receiver

—By shareholder

—By creditor

—In actions where receivers for specific assets have
been appointed before by usages of court of equity

Remedy of condition necessitating appointment of
receiver

Jurisdiction of court to liquidate assets of business
and receiverships for liquidation

Liquidation of assets

Grounds for liquidation of assets

—Application by corporation for court supervised
liquidation

—Corporation in receivership

—Irreparable damages to unsecured creditors of
corporation

Termination of receivership

Governing power of appointment

Qualifications of receiver

Powers and duties of receiver

—Additional and unusual powers and duties

Filing proofs of respective claims with clerk of court
or receiver

xliii



§ 13:67
§ 13:68
§ 13:69
§ 13:70
§ 13:71

§13:72
§13:73
§ 13:74
§ 13:75
§ 13:76
§ 13:77
§13:78
§13:79
§ 13:80
§13:81
§13:82

§ 13:83
§ 13:84
§ 13:85

§ 13:86
§ 13:87

§ 13:88
§ 13:89

§ 13:90
§ 13:91

§ 13:92
§ 13:93

§ 13:94
§ 13:95

§ 13:96

§ 13:97
§ 13:98

§ 13:99

xliv

Texas PracticE GuibE BusiNess ENTITIES

Date and notice for filing proofs of claim

Failure to file proofs of claim

Allowances to receiver and attorneys

Exclusive jurisdiction of court appointing receiver

Appointment of ancillary receiver for assets and
business of foreign corporation

Conversion to ancillary receivership

Shareholders not necessary parties

Decree dissolving corporation

Depositing of assets

Release of liability of distributor of corporate assets

Comptroller’s duties

Duration of special account

Notice of escheat of fund

Escheat of fund

Limited survival of corporation after termination

—Grounds—Prosecuting or defending action or
proceeding against terminated corporation

— — —Permitting survival of existing claim by or
against corporation

— — —Applying or distributing proceeds of
liquidating properties or assets

— — —Settling affairs not completed before
termination

Power of board after termination

Duties and liabilities of board of directors after
termination

Corporate liability for existing claims

Extinguishment of existing claim against terminated
corporation

Action or proceeding brought on existing claim

Notice to person asserting existing claim against
terminated corporation

—Delivery

—Contents—Statement of person’s claim and
duration of notice

— — —Statement of required contents of claim

— — —Mailing address where written presentation
to be sent

— — —Statement regarding extinguishment of
claim if written presentation not received

Notice accompanied by copy of Act

Rejection of existing claim against terminated
corporation

Notice of rejected claim



TaBLE oF CONTENTS

§ 13:100
§ 13:101

§ 13:102
§ 13:103
§ 13:104
§ 13:105
§ 13:106

§ 13:107
§ 13:108

—Claim rejected by terminated corporation

— —Duration to bring forth action or proceeding on
claim

—Date notice of rejection sent and date of
termination

Extinguishment of existing claim against terminated
corporation

—Action or proceeding not brought within 180 days
after notice sent and after expiration of three-year
period

—Nullification

Extension of existence of terminated corporation

—Vested right of shareholder or creditor

—Validity of contract

IV. VOLUNTARY TERMINATION

A.

§ 13:109
§ 13:110
§ 13:111
§ 13:112

§ 13:113
§13:114

B.

§ 13:115
§ 13:116
§ 13:117
§ 13:118
§ 13:119
§ 13:120
§ 13:121
§ 13:122
§ 13:123
§ 13:124

C.

§ 13:125
§ 13:126

GENERAL CONSIDERATIONS

Initiating voluntary termination

—By incorporators or directors

—By written consent of shareholders

—By resolution of board and concurrence of
prescribed number of outstanding shares

—On occurrence of specific events

—Burden of proof

METHODS OF INITIATING VOLUNTARY
TERMINATION

Termination by incorporators and directors
Certificate of formation—Before commencement
Certificate of termination—Contents
Termination by written consent of shareholders
Filing certificate of termination

Termination by board resolution

—Notice of meeting to vote on board resolution
—Voting of shareholders

— —Required number of votes

—Adoption of resolution

PROCEDURES BEFORE FILING A
CERTIFICATE OF TERMINATION

Procedures before filing a certificate of termination

—Mailing notice of intent to terminate to known
claimants

xlv



§ 13:127
§ 13:128
§ 13:129

§ 13:130

D.

§ 13:131
§ 13:132
§ 13:133

§ 13:134
§ 13:135

E.

§ 13:136
§ 13:137
§ 13:138
§ 13:139
§ 13:140
§ 13:141

Texas PracticE GuibE BusiNess ENTITIES

—Liquidating business and affairs

— —Insufficient properties and assets

— —Distribution of remaining properties and assets
to shareholders

— —By court supervision; prosecuting or defending
actions

REVOCATION OF VOLUNTARY TERMINATION
PROCEEDINGS

Revocation of voluntary termination proceedings

—By corporate action

— —Notice of special meeting to vote on board
resolution

— —Vote by shareholders
— — —Required votes

CERTIFICATE OF TERMINATION

In general

Contents of certificate of termination
—Names and respective addresses of directors
Filing of certificate of termination

Certificate of termination—Contents
Fraudulent termination

V. REINSTATEMENT

§ 13:142 Instances in which reinstatement is available

§ 13:143 Instances in which reinstatement is unavailable

§ 13:144 Timing of reinstatement

§ 13:145 Approval of reinstatement by governing persons

§ 13:146  Certificate of reinstatement

§ 13:147 —Tax clearance letter

§ 13:148 Use of previous name

§ 13:149 Effective date of reinstatement

§ 13:150 Resolution of board of directors recommending
termination

§ 13:151 Notice of intention to terminate

§ 13:152 Majority of incorporators or directors

VI. FORMS

§ 13:153 Resolution of board of director—Recommendation to
terminate

§ 13:154 Notice of shareholders—Meeting to act on directors’

xlvi

recommendation to terminate



TABLE OF
§ 13:155
§ 13:156
§ 13:157
§ 13:158
§ 13:159
§ 13:160
§ 13:161
§ 13:162
§ 13:163

§ 13:164
§ 13:165

§ 13:166
§ 13:167

CONTENTS

Written consent of shareholders to terminate
corporation

Notice to creditor or claimant of intention to
terminate

Revocation of election to terminate—By written
content of shareholders

Recommendation of revocation of election to
terminate—By resolution of directors

Notice of special meeting of shareholders to consider
revocation of voluntary termination proceedings

Directors resolution—Declaration of liquidating
dividend

—Authorizing distribution in kind in partial
liquidation

—Authorizing distribution in kind in complete
liquidation

Notice to shareholders—Declaration of liquidating
dividend

Assignment of all corporate assets to shareholders

Shareholders receipt and assumption of liabilities in
connection with assignment of corporate assets

Certificate of termination—By resolution of directors

—By organizers or directors

CHAPTER 14. FORFEITURE
I. FOREFEITURE

§ 14:1
§ 14:2
§ 14:3
§ 14:4

§ 14:5

Termination of Texas corporations

Applicable laws

Powers of attorney general

—Inquiring into charter right—Prevention of unlawful
taxes, tolls, freight, or wharfage

—Seeking judicial forfeiture

II. GROUNDS FOR FORFEITURE

§ 14:6
§ 14:7

§ 14:8
§ 14:9
§ 14:10
§14:11

§ 14:12

In general

Failure or refusal to inspect books, records, or other
documents

Corporation is insolvent

Comptroller’s certification

Forfeiture by Texas comptroller

—Failure to file report required by franchise tax
statute

—Failure to pay franchise tax or penalty required by
franchise tax statute

xlvii



Texas PracticE GuibE BusiNess ENTITIES

§ 14:13 —Failure to allow comptroller to examine corporate
records

§ 14:14  Effects of forfeiture—Denial of corporate right to sue
or be sued

§ 14:15 —Liability for corporate debt by directors and officers
§ 14:16  Suit on cause of action arising before forfeiture
§ 14:17 Exception to forfeiture

III. LIABILITY OF DIRECTORS AND OFFICERS

§ 14:18 In general

§ 14:19 Liability for tax after date of forfeiture

§ 14:20 Partnership liability compared

§ 14:21 Exceptions to liability—Director’s objection to debt

§ 14:22 —No knowledge of debt by director

§ 14:23 Revival of charter, certificate, and corporate privileges

IV. NOTICE OF FORFEITURE

§ 14:24  Notice of forfeiture without judicial proceeding
§ 14:25 Filing of report

§ 14:26 —Payment of delinquent tax and penalty

§ 14:27 Form of notice

§ 14:28 Delivery of notice

§ 14:29 Constitution of legal and sufficient notice

V. JUDICIAL PROCEEDINGS

§ 14:30  Judicial proceeding not required for forfeiture

VI. REVIVAL OF CORPORATE PRIVILEGES
§ 14:31 In general

VII. FORMS

§ 14:32  Application for reinstatement and request to set aside
revocation or forfeiture

CHAPTER 15. CLOSE CORPORATIONS

I. GENERAL CONSIDERATIONS
A. INTRODUCTION

§ 15:1 Nature of close corporations
§ 15:2 —Ordinary corporation distinguished
§ 15:3 —Governing law

xlviii



TaBLE oF CONTENTS

§ 15:4

§ 15:5
§ 15:6
§ 15:7

§ 15:8
§ 15:9
§ 15:10
§ 15:11
§ 15:12
§ 15:13

§ 15:14
§ 15:15
§ 15:16
§ 15:17
§ 15:18
§ 15:19
§ 15:20
§ 15:21
§ 15:22
§ 15:23

Professional responsibility of counsel representing
close corporation

Obtaining close corporation status; election

Certificate of formation of close corporation

—Requirements of certificate of formation of close
corporation

— —Corporate powers

— —Effective date of filing

—Amendment of certificate of formation

—Procedure for amending certificate of formation

— —Board resolution

— — —Written notice required of shareholder’s
meeting

— — —Shareholder’s meeting vote requirements

— — —Abandonment by board of directors

— — —Number of amendments not limited

Bylaws of close corporation

—Bylaw requirements

—Amendment or repeal of bylaws

— —By directors

— —By shareholders

—Adoption at termination

—Reasonable restrictions on stock transfer

§ 15:23.10 —Choice of forum; jury waiver

B.

§ 15:24
§ 15:25
§ 15:26
§ 15:27
§ 15:28
§ 15:29
§ 15:30

C.

§ 15:31
§ 15:32
§ 15:33
§ 15:34
§ 15:35
§ 15:36
§ 15:37

§ 15:38

FORMATION OF CLOSE CORPORATION

Formation conformance

Change from ordinary corporation to close corporation
—Amendment of certificate of formation

— —Shareholder approval required

—Merger, conversion, or share exchange

— —Shareholder approval required

Closely held limited partnership

TAX ASPECTS

In general

—Court review

Share transfer restrictions
Payment of franchise taxes
—Determination of franchise tax
—Business expenses

Tax ramifications to shareholders of close corporation;
bonuses

Estate taxes

xlix



§ 15:39
§ 15:40

§ 15:41
§ 15:42
§ 15:43
§ 15:44
§ 15:45
§ 15:46
§ 15:47
§ 15:48
§ 15:49

§ 15:50
§ 15:51

§ 15:52
§ 15:53
§ 15:54
§ 15:55
§ 15:56
§ 15:57
§ 15:58
§ 15:59
§ 15:60
§ 15:61
§ 15:62
§ 15:63
§ 15:64
§ 15:65
§ 15:66
§ 15:67
§ 15:68
§ 15:69
§ 15:70
§ 15:71

§ 15:72

Texas PracticE GuibE BusiNess ENTITIES

Gift of closely held stock
Tax evasion

STATEMENT OF BUSINESS ENTITY AS CLOSE
CORPORATION AND OPERATING AS A CLOSE
CORPORATION

Requirement of disclosure, generally

—In certificate of formation

—On each share certificate

— —Failure to include statement on shares
Statement of operation as close corporation
—Statement contents

—Officer execution of statement required
—Delivery and filing required

— —Effect of filing

SHAREHOLDER’S AGREEMENT

Shareholder agreements, generally

Regulation of the business and affairs of the close
corporation

Execution of shareholder agreement required

—Existing close corporations

—Existing ordinary corporation

—Newly formed close corporation

Delivery of shareholder agreement required

—Failure to deliver

Amendment of shareholder agreement

Validity and enforceability of shareholder agreements

—Elimination of board of directors

—Restrictions on board’s discretion

—Effect of partnership

—Proceeding to enforce

Failure to conform to statutory requirements

Binding effect of shareholder agreements

—Among the shareholders

—Transferees and assignees

—Presumption of knowledge of agreement provisions

—When no longer bound

Termination of agreement

Other agreements among shareholders

SHARE TRANSFER RESTRICTIONS

Governing law



TaBLE oF CONTENTS

§15:73
§ 15:74
§ 15:75
§ 15:76

§ 15:77
§ 15:78
§ 15:79
§ 15:80

§ 15:81

§ 15:82
§ 15:83
§ 15:84

§ 15:85
§ 15:86
§ 15:87
§ 15:88

§ 15:89
§ 15:90
§ 15:91

§ 15:92
§ 15:93
§ 15:94

§ 15:95
§ 15:96
§ 15:97
§ 15:98
§ 15:99
§ 15:100
§ 15:101
§ 15:102
§ 15:103
§ 15:104

§ 15:105
§ 15:106

G.
§ 15:107

Restrictions on close corporation shares specifically

Transfer, generally

—Restrictions on transfer

— —Requirement that restriction be reasonable and
noted conspicuously

— — —Reasonableness test

— — —Uncertificated securities

— — —Restrictions strictly construed

— —Enforceability against transferees without
knowledge

— — —Restriction must be conspicuous or
transferee considered without knowledge

— —Enforceability against persons with knowledge

— —Validity of restrictions, generally

— — —Validity for shares issued before adoption of
restriction

— — —Validity requirements

— —Public record filing

— — —Statement on certificate required

— —Amending certificate of formation to include
restrictions

— — —When amendment alters certificate

— — —When agreement is in addition to certificate

— — —Requirement of attaching agreement to
certificate and including statement

— —Buy-sell agreements and other share
restrictions

— — —Buy-sell agreements and shareholder
insurance

— — —Contract between shareholders; no
restriction by close corporation

— — —Reasonableness of buy-sell restriction

— — —Specific performance

— — —Breach of fiduciary duty

—dJoint ownership of shares; transfer on death

— —Limitation of corporate liability

—Refusal to transfer

— —Good faith

— — —Consideration of circumstances

— —Restoration of shares

— —Damages for conversion; valuation of converted
shares

— — —Proper party

— —Exemplary damages

SHARES OF STOCK

Shares in closely held corporation are security

li



Texas PracticE GuibE BusiNess ENTITIES

§ 15:108 —Possibly exempt from provisions of securities laws
§ 15:109 Required statement on share certificate
§ 15:110 —Presumption of knowledge from statement

§ 15:111 —Failure to include statement

§ 15:112  Valuation of stock

§ 15:113 —Valuation for sale of stock

§ 15:114 — —Absence of express agreement regarding stock
value

§ 15:115 Foreclosure of stock

§ 15:116 —Exemplary damages

§ 15:117 Agreement to purchase stock

§ 15:118 —Specific performance

§ 15:119 Division of stock on divorce of shareholders of
closely held corporation; considerations

§ 15:120 —Ownership of stock before marriage

§ 15:121 —Valuation of stock; expert testimony

§ 15:122 —Division of stock instead of sale

§ 15:123 —Accounting of assets of close corporation

§ 15:124 —Award of attorneys’ fees

§ 15:125 —Use of alter ego doctrine

§ 15:126  Division of stock on death of shareholder

§ 15:127 Fiduciary duty between co-shareholders

H. MANAGEMENT AND OPERATION OF CLOSE

CORPORATION

§ 15:128 Management of close corporation

§ 15:129 —Shareholder agreement provision for
management

§ 15:130 — —Shareholders deemed directors

§ 15:131 — —Instruments filed with governmental
agencies

§ 15:132 — —Liability of shareholders

§ 15:133 — — —Shareholder action; binding effect

§ 15:133.10 — — —Action by less than unanimous written consent

§15:134 — — —Limitation of shareholder liability; no
vote or dissent

§ 15:135 — — —When there is lack of formalities

§ 15:136 — — —Applicability

§ 15:137 — — —Shareholder liability for corporate
opportunity

§ 15:138 —Management by board of directors

§ 15:139 — —Shareholders not authorized to manage

§ 15:140 — —Qualifications of directors

§ 15:141 — —Broad business judgment in management of
corporation

lii



TaBLE oF CONTENTS

§ 15:142
§ 15:143

§ 15:144
§ 15:145
§ 15:146
§ 15:147
§ 15:148

§ 15:149
§ 15:150
§ 15:151
§ 15:152
§ 15:153
§ 15:154
§ 15:155
§ 15:156
§ 15:157
§ 15:158
§ 15:159
§ 15:160
§ 15:161
§ 15:162
§ 15:163

§ 15:164
§ 15:165
§ 15:166

L

§ 15:167
§ 15:168
§ 15:169
§ 15:170
§ 15:171
§ 15:172
§ 15:173
§ 15:174
§ 15:175
§ 15:176
§ 15:177
§ 15:178
§ 15:179

— — —Hiring and firing employees

— —Action by one board member alone; fiduciary
duty

— — —Corporate opportunity doctrine

— —Personal interest; conflict

— —Personal liability

— — —Personal loan guarantees

— — —Failure to comply with statutory
requirements

— — —Personal wrongdoing

— — —Alter ego doctrine

— — —Corporate debts

— —Delegation to corporate officers

—Emergency governance

— —Actions taken during emergency period

— —Effect of emergency action

Operating as close corporation

—Operating statement contents

— —Execution by officer required

— —Delivery and filing required

— — —Effect of filing

—“Shareholder oppression”

— —Question of law

— — —Court balances expectations and business
judgment

— — —Firing of employee

— —Derivative action for oppression

—Corporate manager may be liable for corporate
opportunity

JUDICIAL PROCEEDINGS

In general

—Court of competent jurisdiction

—Shareholder who can bring action

—Notice required

—Proceedings are nonexclusive

—Nonjudicial remedies must be exhausted

— —Irreparable harm exception

—Right to dissent precludes judicial proceeding

Enforcing close corporation provisions

—Remedies available

— —Appointment of rehabilitative receiver

— — —When corporation has no assets

— — —Authority of receiver to control closely held
corporation

liii



§ 15:180

§ 15:181
§ 15:182

§ 15:183
§ 15:184
§ 15:185
§ 15:186
§ 15:187

§ 15:188
§ 15:189
§ 15:190
§ 15:191
§ 15:192

§ 15:193
§ 15:194

§ 15:195
§ 15:196

J.

§ 15:197
§ 15:198
§ 15:199
§ 15:200
§ 15:201
§ 15:202
§ 15:203
§ 15:204
§ 15:205
§ 15:206
§ 15:207

§ 15:208
§ 15:209

§ 15:210

§ 15:211
§ 15:212

liv

Texas PracticE GuibE BusiNess ENTITIES

— —Liquidation, involuntary dissolution, and
receivership available only if other remedies
inadequate

Appointment of provisional director

—Management of close corporation affairs at
standstill

—Requirements for appointment and service

Appointment of custodian

—Shareholders or management divided

—Qualifications of custodian

— —Custodian must be US citizen or authorized
corporation

— —Custodian must provide bond

—Powers and duties of custodian

—Termination of custodian

Derivative actions, governing law

—Derivative actions involving closely held
corporations

— —Recovery

— —Definition of “closely held” concerning
derivative actions

—Derivative actions involving close held
corporations—Representative plaintiff

Contempt

TERMINATION OF CLOSE CORPORATION
STATUS

Methods of termination

Termination effective at time or on event specified

Statement of termination required

—Statement requirements

— —Statement contents

— —Filing of statement

— — —Effect of filing; no longer close corporation

— —Notice to shareholders required

— — —Failure to provide notice

Effect of termination on close corporation

—Corporation subject to provisions governing
ordinary corporations

—Effect on shareholders’ agreement

— —Shareholder’s agreement provisions terminate
or, if provided, are still valid

—Effect on pension plan

—Board of directors governance reinstated

— —Shareholder’s meeting



TaBLE oF CONTENTS

§ 15:213 — — —Requirements of notice of shareholder’s
meeting
§ 15:214 — — —Service of elected directors

K. TERMINATION OF CLOSE CORPORATION

§ 15:215 Voluntary termination by organizers or directors
before commencing business

§ 15:216  Voluntary termination under the Texas Business
Organizations Code by organizers or directors
before commencing business—File certificate of
termination with Secretary of State

§ 15:217 —Close corporation existence ceases on filing of
certificate of termination

§ 15:218 Voluntary termination by consent of shareholders

§ 15:219 —Written consent required

§ 15:220 —Filing required

§ 15:221 Voluntary termination by act of corporation while
doing business

§ 15:222 —Adoption of resolution

§ 15:223 —Shareholder meeting notice required

§ 15:224 —Vote on resolution at meeting

§ 15:225 —Procedures before filing certificate of termination,
generally

§ 15:226 — —Cease doing business

§ 15:227 — —Send written notice to claimants

§ 15:228 — —Handle assets and debts

§ 15:229 — — —When assets are insufficient to pay debts

§ 15:230 — — —Personal liability for improper distribution

§ 15:231 — —Distribute any remainder

§ 15:232 — —Supervision of winding up by district court

§ 15:233 —Drafting and filing of certificate of termination

§ 15:234 —Execution of certificate of termination

§ 15:235 —Contents of certificate of termination

§ 15:236 —Filing certificate of termination

§ 15:237 —Delivery of acknowledgment to corporation or to

corporate representative
§ 15:238 —Effect of procedure

§ 15:239 — —Foreign corporations

§ 15:240 —Failure to file certificate of termination

§ 15:241 —Discontinuing voluntary termination winding up

§ 15:242 —Discontinuing voluntary termination—Adoption of
resolution of revocation of voluntary termination

§ 15:243 — — —Notice of shareholder meeting

§ 15:244 — —Shareholder meeting and vote

§ 15:245 Involuntary termination; by decree of district court



Texas PracticE GuibE BusiNess ENTITIES

§ 15:246 Involuntary termination; by Secretary of State

§ 15:247 Notice required before involuntary termination
action

§ 15:248 Notice required after involuntary termination action

§ 15:249  Issuance of certificate of involuntary termination;
failure to correct by close corporation

§ 15:250 —Effect of issuance of certificate

§ 15:251 Reinstatement

§ 15:252 —Certificate of reinstatement

§ 15:25683 —Application for reinstatement—Name of
reinstated corporation

§ 15:254 —Effect of procedure

§ 15:255  Felonies by close corporation or officer

§ 15:2566 —Grounds for termination corporation

§ 15:257 Involuntary termination proceedings

§ 15:258 —Abatement of proceedings

§ 15:259 —Judgment

§ 15:260 — —Stay of judgment and final determination

§ 15:261 — — —Length of stay

§ 15:262 — —Effect of cure of defaults by close corporation

§ 15:263 — —Appeal of judgment and remand

§ 15:264 — — —Time for cure

§ 15:265 — — —Effect of cure or no cure of defaults

§ 15:266 —Appointment of receiver

§ 15:267 — —Only if other remedies inadequate

§ 15:268 —Appointment of receiver to rehabilitate close
corporation

§ 15:269 —Decree of involuntary termination

§ 15:270 —Limited survival of corporation after termination

§ 15:271 — —Management of affairs by board

§ 15:272 — —Claims against terminated close corporation

§ 15:273 — — —Notice to claimants

§ 15:274 — — —Rejection of claim

§ 15:275 — — —Extinguishment of claim

§ 15:276 — —Cannot survive to continue business

II. CHECKLISTS

§ 15:277 Matters to consider in drafting a certificate of
formation of close corporation
§ 15:278 Matters to consider in drafting bylaws of close

corporation

III. FORMS

§ 15:279 Statement of filing of transfer restrictions for public
record

Ivi



TaBLE oF CONTENTS

§ 15:280
§ 15:281
§ 15:282

CHAPTER 16. FOREIGN CORPORATIONS

Certificate of formation of close corporation

Certificate of termination by organizers or directors

Certificate of termination of close corporation

I. GENERAL CONSIDERATIONS

A.

§ 16:1
§ 16:2
§ 16:3
§ 16:4
§ 16:5
§ 16:6
§ 16:7

§ 16:8
§ 16:9
§16:10
§16:11
§16:12

§16:13
§ 16:14
§ 16:15
§ 16:16
§ 16:17
§16:18
§16:19
§ 16:20
§ 16:21
§ 16:22
§16:23

§ 16:24
§ 16:25
§ 16:26
§ 16:27
§ 16:28
§ 16:29
§ 16:30
§ 16:31
§ 16:32

INTRODUCTION

In general

Regulation by foreign jurisdiction

—By state of formation

Regulation of internal affairs

Registration

—Cannot register a business that is not permitted

—Laws where corporation organized are different;
cannot be denied registration

Certificate of authority—Not Texas “citizen”

Corporate name

—Supplemental information required

—Name must be distinguishable

—must be distinguishable—Consent to use similar
name; writing required

—Reservation of corporate name

— —Filing requirement

—Change of name by foreign corporation

Application

—Contents

—Filing

Administrative filing procedures

Effect of granted application

Rights and obligations of registered corporation

Venue specified

Limits on power of Texas law over foreign
corporations

What constitutes transacting business

Acts not constituting “transacting business”
Tax aspects of “doing business” in Texas

Single or isolated act

Maintaining office or place of business in Texas
Conducting business in interstate commerce
Place of making contract and performance
Sales through independent contractors
—Creating “evidences of debt”

Ivii



§ 16:33
§ 16:34
§ 16:35
§ 16:36
§ 16:37
§ 16:38
§ 16:39
§ 16:40
§ 16:41
§ 16:42
§16:43
§ 16:44
§ 16:45
§ 16:46
§ 16:47
§16:48
§ 16:49
§ 16:50
§ 16:51
§ 16:52
§ 16:53
§ 16:54
§ 16:55
§ 16:56
§ 16:57
§ 16:58
§ 16:59

§ 16:60
§ 16:61
§ 16:62
§ 16:63
§ 16:64
§ 16:65
§ 16:66
§ 16:67
§ 16:68
§ 16:69
§ 16:70
§ 16:71
§ 16:72
§ 16:73
§ 16:74
§ 16:75

Iviii

Texas PracticE GuibE BusiNess ENTITIES

Transacting business without registration

—No access to Texas courts

— —Assignee exception

— —Forfeited registration exception

— —Defense of action

— —Purpose of barring access to Texas courts

— — —Discretion of court

— — —Retention of jurisdiction

— —Burden on defendant

— —Corporations involved in interstate commerce

—Validity of contracts

—Liability for fees and franchise taxes

— —Late filing fee

Amended registration

—Changing corporate name or purpose

—Procedure

Withdrawal or termination from state

—Tax payment due prior to withdrawal

Application for certificate of withdrawal—Contents

Certificate of withdrawal—Filing

— —Administrative procedures

Termination merger, conversion—Required filing

Effect of filing certificate of withdrawal

Revocation of registration

—By court order

—By Secretary of State

Revocation of corporate privileges—Under franchise
tax laws

Revocation of registration—Felony conviction

— —Required showing

—Notice requirement

— —Failure to pay filing fee

—Issuance of certificate of revocation

— —Revocation by Secretary of State

— —Revocation by court order

—Effect of revocation

—Reinstatement

— —Application for reinstatement

— —Effect of reinstatement

Maintaining lawsuit against foreign corporation

—Personal jurisdiction

— —Factors

— —Sufficiency of contacts

— — —General and specific jurisdiction



TaBLE oF CONTENTS

§ 16:76
§ 16:77
§ 16:78

§ 16:79
§ 16:80
§ 16:81
§ 16:82
§ 16:83
§ 16:84
§ 16:85
§ 16:86
§ 16:87
§ 16:88
§ 16:89
§ 16:90

§ 16:91
§ 16:92
§ 16:93
§ 16:94

§ 16:95
§ 16:96
§ 16:97

§ 16:98

§ 16:99

§ 16:100
§ 16:101
§ 16:102
§ 16:103
§ 16:104
§ 16:105
§ 16:106
§ 16:107
§ 16:108
§ 16:109
§ 16:110
§ 16:111
§ 16:112
§ 16:113
§ 16:114

— — —“Minimum contacts”

— — —Relation to cause of action

— — —Registering to do business and appointing
agent only

— — —Related corporations

— —Fair play and substantial justice

—Venue

— —Place of venue

— —Revocation of certificate of authority

— —Forum non conveniens

—Service

— —Compliance with foreign corporation service

— — —Invalidity of service

— —Service made on authorized person

— — —Affirmative showing required

— —Failure to appoint registered agent—Secretary
of State authorized

— — —Foreign financial institution

— — —Service on Secretary of State

— — —Reasonable diligence in locating agent

— — —~Certificate is conclusive absent fraud or
mistake

— —Delinquent ad valorem tax—Service on officer
or director

— —Service on nonregistered foreign corporation
doing business in Texas

— — —Substituted service on secretary of state
under Long Arm Statute

— — —Strict compliance

— — —Required showing

— — —Invalid substituted service

— — —Notice requirement for substituted service

— — —Home office

Registered office and agent requirement

—Registered office

—Registered agent

—Change of registered office or agent

— —Procedure

— —Effective date

—Resignation of registered agent

— —Contents of notice

— — —No fee required

— —Termination of appointment

—Termination of agency

—Duties of registered agent

lix



Texas PracticE GuibE BusiNess ENTITIES

§ 16:115 —Immunity of registered agent
§ 16:116  Statute of limitations considerations
§ 16:117 —Procedural matters—Law of forum state
§ 16:118 —Pleading statute of limitations
B. FEES AND TAXES
§ 16:119 Fees
§ 16:120 —Failure to pay fees
§ 16:121 Penalties
§ 16:122 —Transacting business without registration
§ 16:123 — —Personal liability
§ 16:124 —Withdrawal from Texas
§ 16:125 —Lien on corporate property
§ 16:126 —Appointment of receiver
§ 16:127 —Failure to pay penalty
§ 16:128 State taxation
§ 16:129 —Sales tax
§16:130 — —Use tax
§ 16:131 Franchise Tax
§ 16:132 —Which corporations must pay tax
§ 16:133 — —Merger of corporations
§ 16:134 —Franchise tax rates
§ 16:135 —Location of payor test—Intangibles
§ 16:136 —Payment due
§ 16:137 — —Due date
§ 16:138 —Payment of franchise tax and personal jurisdiction
§ 16:139 —Food products
§ 16:140 —Payment due prior to withdrawal
§ 16:141 —Failure to pay franchise tax
§ 16:142  Other applicable taxes
§ 16:143 —Additional tax regarding terminated corporations
§ 16:144 —Ad valorem tax
§ 16:145 —Foreign corporation ownership of open space—
Agriculture
II. FORMS
§ 16:146  In general
§ 16:147 —Incorrect or incomplete filings
§ 16:148 —Filing fees
§ 16:149 —Penalty
§ 16:150 Application for registration to conduct business in
Texas
§ 16:151 —Amendment to application for registration to

1x

conduct business in Texas



TaBLE oF CONTENTS

§ 16:152 —Filing certificate of withdrawal

Ixi



Table of Contents

CHAPTER 17. PROFESSIONAL
CORPORATIONS AND PROFESSIONAL
ASSOCIATIONS

I. GENERAL CONSIDERATIONS

§17:1

§17:2
§17:3
§17:4
§17:5
§17:6
§17:7
§17:8

§ 17:9

§17:10
§17:11
§17:12
§17:13
§17:14

§ 17:15

§ 17:16
§ 17:17

§17:18

§17:19
§ 17:20
§17:21
§ 17:22
§ 17:23

§17:24
§ 17:25
§ 17:26

§ 17:27

Statutory authority for professional corporations and
professional associations

—Texas Business Organizations Code

— —Professional legal corporations

— —Professional services

— —Professional license or authorization required

— — —Professional legal services

— — —Excluded professional services; doctors

— — —Services considered not to be “professional
services”

— —Providing professional services

— — —Providing legal services

— —Disqualification to render professional services

—Texas Business Organizations Code

— —Actions by associations

— — —Actions by individual members of an
association

— — —Actions among members of association or
regarding acts of the association

— —Similarities to professional corporation

— —Licensing exception under the Texas Business
Organizations Code

— — —Licensing exception under the Texas Business
Organizations Code

— —Ownership of property

— —Power to bring lawsuits

— —Existing corporations and associations

— —Liability of the association

Applicability of Texas Business Organizations Code—
Gaps in Texas Professional Corporation

Professional limited liability companies

—Required statement certificate of formation

—Limitation of organization of professional limited
liability company; one service

— —Exception; additional services allowed for certain
physicians

Xix



§ 17:28
§ 17:29
§17:30

§17:31

§ 17:32
§17:33
§17:34
§17:35
§17:36

§17:37
§17:38
§17:39
§ 17:40
§17:41
§ 17:42
§17:43
§17:44
§ 17:45
§17:46
§ 17:47
§17:48
§17:49
§ 17:50
§17:51
§ 17:52
§ 17:53
§ 17:54
§ 17:55
§ 17:56

§ 17:57
§ 17:58
§17:59
§17:60
§17:61
§17:62

Texas PracticE GuibE BusiNess ENTITIES

— — —Control over services and licenses

—Foreign professional limited liability companies

— —Required statement in application for
registration

— —Name of foreign professional limited liability
company

— —Providing professional services

Regulation of practice of law

—Name used in law practice

—Client funds

—Ethical rules governing professional legal
corporations and non-licensed employees and agents

— —Fee sharing

— —Forming professional corporation or association

— —Erosion of attorney independence

— —The lawyer’s duty to supervise

Statutes governing specific professions

—Health care professionals

—Professions related to animal health

—Financial services professionals

—Legal services professionals

— —Trial court regulation of legal profession

— —Self-regulation by attorneys

—Barbers, cosmetologists, and related occupations

—Law and security enforcement

—=Sales and solicitation occupations

—Sports and entertainment occupations

—Architects

—Engineers

—Surveyors

—Insurance agents

Professional corporations and the statute of
limitations

Professional corporation and shareholder divorce

—Goodwill

—Alimony

—Awarding shares of professional corporation

—Prenuptial agreement

—Professional corporation and separate property

II. PROFESSIONAL CORPORATIONS

A.

§17:63

XX

ORGANIZATION OF PROFESSIONAL
CORPORATION

Formation



TaBLE oF CONTENTS

§ 17:64
§ 17:65
§ 17:66
§17:67
§17:68
§17:69
§ 17:70

§17:71
§ 17:72
§17:73
§17:74
§ 17:75
§17:76
§ 17:77
§17:78
§17:79
§17:80
§17:81
§17:82
§17:83

§17:84
§17:85
§17:86
§ 17:87
§ 17:88
§ 17:89
§ 17:90
§ 17:91
§ 17:92

§ 17:93
§ 17:94
§17:95
§ 17:96

§ 17:97
§ 17:98

—~Certificate of formation

Name of corporation

—Assumed professional name

— —Filing required

— — —~Certificate contents

— — —Required execution

— — —Filing regarding registered office and
principal office

— — —Period certificate effective

— — —Renewal required

— — —Successive renewals authorized

— —Change of certificate information; new certificate

— — —Successor corporation must file

— — —Events triggering new certificate filing

— — —Period new certificate effective

— —Insurance companies excluded under act

— —Abandonment of assumed or professional name

— — —Contents of statement of abandonment

— — —Execution required

— —No rights in assumed name

— —Failure to comply with assumed name
requirements; maintaining lawsuits

— — —Failure to file in county where doing business

— — —Criminal penalties

— —Maintaining lawsuit; substitution of true name

— — —Proper Procedures

— — —Venue

— — —Statute of limitations

— —Possible personal liability

Continuity of existence

—Conditions affecting continuity of existence; death,
bankruptcy, retirement, independent act of
shareholder

SHAREHOLDERS, DIRECTORS, AND
OFFICERS OF PROFESSIONAL
CORPORATIONS

Shareholders

Issuance of shares

—Transfer of shares

— —Limitations in agreement with attorney-
shareholder regarding buy back

— —Required notification on certificates

— —Share transfer in professional corporations
providing legal services

XX1



Texas PracticE GuiDE BusiNess ENTITIES

§17:99 —Exemption from securities laws
§ 17:100 —Redemption of shares
§ 17:101 Directors and officers

§ 17:102 —Limitation of professional corporation director
liability

§ 17:103 — —No limitation of liability for certain director
acts

§17:104 —Emergency governance

§ 17:105 — —Actions taken during emergency period

§17:106 — —Effect of emergency action

§ 17:107 Required termination of interest in professional
corporation; disqualification

§ 17:108 —Repurchase of shares or winding up of corporation
required

§ 17:109 —Disqualification within professional legal
corporation

§ 17:110 —Successor to disqualified person; purchase of

shares required

C. PROFESSIONAL RELATIONSHIPS

§17:111 In general

§ 17:112 Liability

§ 17:113 —Criminal liability of person acting on behalf of
professional corporation; individuals, members,
agents, others

D. TERMINATION
§17:114 In general

§17:115 —Filing requirements

§ 17:116 —Distribution of assets

§17:117 Voluntary termination by directors before
commencing business

§17:118 Voluntary termination by organizers or directors

before commencing business—Draft Certificate
of Termination; execution required

§17:119 —~Certificate of termination—Required contents
of Certificate of Termination

§17:120 —File certificate with Secretary of State

§17:121 —Delivery to directors, or representatives

§ 17:122 —Professional corporation existence ceases

§17:123 Voluntary termination by consent of shareholders

§17:124 —Filing required

§17:125 Voluntary termination by act of corporation while

doing business

xxii



TaBLE oF CONTENTS

§ 17:126
§ 17:127
§17:128
§ 17:129

§17:135
§17:136
§ 17:137
§17:138
§ 17:139
§ 17:140
§ 17:141

§17:142
§17:143
§17:144
§ 17:145
§ 17:146

§ 17:147
§17:148
§ 17:148.10
§17:149

§ 17:150
§ 17:151
§ 17:152
§ 17:153
§ 17:154

§ 17:155

§ 17:156
§ 17:157
§ 17:158
§ 17:159
§ 17:160

§ 17:161

—Adoption of resolution

—Notice of shareholder meeting required

—Vote on winding up resolution at meeting

—Procedures before filing certificate of
termination generally

— —Cease doing business

— —Send written notice to claimants

— —Handle assets and debts

— — —If assets insufficient to pay debts

— — —Personal liability for improper
distribution

— —Distribute remainder

— —Winding up through district court

—Drafting and filing certificate of termination

— —Execution of certificate of termination

— —Contents of certificate of termination

— —Filing certificate of termination

— —Delivery of certificate to corporate
representative

— —Effect of termination procedure

— — —Foreign corporation existence

— —Failure to file certificate of termination

—Revocation of termination

— —Adoption of resolution of revocation of
voluntary termination

— — —Notice of meeting of shareholders

— —Shareholder vote

— —Less than unanimous written consent

— —Procedure after revocation approved but
before issuance of certificate of termination

Involuntary termination

—District court decree

—Secretary of State determination

— —Notice required

— — —Notice required after involuntary
termination action taken

— —Issuance of certificate of involuntary
termination by Secretary of State

— — —Effect of certificate issuance

—Reinstatement

— —Application for reinstatement

— — —Effect of reinstatement approval

—Professional corporation felonies and
involuntary termination

— —Grounds for termination professional
corporation

xx1i1



Texas PracticE GuibE BusiNess ENTITIES

§17:162 —Involuntary termination proceedings

§17:163 — —Abatement of proceedings

§17:164 — —Judgment

§ 17:165 — — —Stay of judgment and final determination

§17:166 — — —Stay of sixty days

§ 17:167 — — —Effect of cure of defaults

§17:168 — — —Appeal of judgment and remand

§17:169 — — —Cure must be within sixty days

§ 17:170 — — —Effect of cure and effect of no cure; final
judgment

§17:171 —Appointment of receiver

§17:172 — —When remedies inadequate

§17:173 — —For rehabilitation of professional corporation

§17:174 — —Involuntary termination decree

§17:175 — —Limited survival of professional corporation
after involuntary termination

§17:176 — — —Board management of affairs

§ 17:177 — — —Claims against terminated professional
corporation

§ 17:178 — — —Notice to claimants

§17:179 — — —Rejection of claim

§17:180 — — —Extinguishment of claim

§17:181 — — —Cannot continue business

III. PROFESSIONAL ASSOCIATIONS
A. ORGANIZATION OF PROFESSIONAL

ASSOCIATION

§17:182 Formation

§17:183 —Licensing requirement

§17:184 — —License exceptions

§ 17:185 Certificate of formation

§ 17:186 —Contents of certificate of formation

§17:187 — —Other provisions

§17:188 —Execution by all members required

§17:189 —Filing of certificate of formation

§ 17:190 —Acknowledgment of filing

§17:191 —Effect of filing of certificate of formation

§17:192 —Filing fee

§17:193 Articles of association—Delivery of certificate of
association

§ 17:194 Certificate of formation—Amendment of certificate
of formation

§17:195 — —When amendment not required

§17:196 — —Required contents of certificate of amendment

XXIV



TaBLE oF CONTENTS

§ 17:197
§17:198

§ 17:199

§ 17:200
§ 17:201
§ 17:202
§17.202.1
§ 17:203
§ 17:204
§ 17:205
§ 17:206

B.

§ 17:207
§ 17:208
§ 17:209
§ 17:210

§ 17:211

§17:212
§17:213
§ 17:214
§ 17:215
§ 17:216

C.

§ 17:217
§17:218
§ 17:219
§ 17:220

§ 17:221

§ 17:222

D.
§ 17:223

— —Filing of certificate of amendment

— —Issuance of acknowledgment of filing of
certificate of amendment

— —Issuance of certificate of amendment—Effect
of issuance of certificate of amendment

— — —Prior rights

— —Delivery of certificate of amendment

Bylaws

—Forum selection; jury waiver

Name of association

—Law practice name

Continuity of association existence

—Conditions affecting continuity of association
existence

SHAREHOLDERS, DIRECTORS, OFFICERS,
AND MEMBERS OF PROFESSIONAL
ASSOCIATIONS

Shareholders

Issuance and transfer of shares

—Divorce of association shareholder

Board and executive committee of professional
association

—~Qualifications of officers, board, and executive
committee of professional association

— —Offices of professional association

Members of professional association

—Member cannot bind association

—Member voting rights

Agents and employees

PROFESSIONAL RELATIONSHIPS

In general

Liability

—Tort liability

—Criminal liability of person acting on behalf of
professional association; individuals, members,
agents, or others

—Texas medical liability and insurance
improvement act

—Civil right violations

DISSOLUTION

In general

XXV



Texas PracticE GuibE BusiNess ENTITIES

§ 17:224  Certificate of formation

§ 17:225 —Execution by officer required

§ 17:226  Certificate of termination—Filing requirements
§ 17:227 Delivery of certificate to association

§ 17:228 —Effect of certificate of termination

§ 17:229 Providing professional services after termination
§ 17:230 Involuntary termination, generally

§ 17:231 —Reinstatement after involuntary termination

IV. NON-TAX AND TAX ASPECTS

A. NON-TAX ASPECTS OF PROFESSIONAL
CORPORATION OR ASSOCIATION

§ 17:232 Ownership of investments
§ 17:233 Political contributions
§ 17:234 Association actions

§ 17:235 —Substitution of true name on motion

§ 17:236 —Venue

§ 17:237 —Subpoenas to professional corporation or
association

§ 17:238 —Oral depositions

B. TAX ASPECTS OF PROFESSIONAL
CORPORATION OR ASSOCIATION

§ 17:239 Franchise tax status
§ 17:240 Tax code penalties and offenses

V. CRIMINAL RESPONSIBILITY OF
PROFESSIONAL CORPORATIONS AND
ASSOCIATIONS

§ 17:241 Generally

§ 17:242  Acts of agents

§ 17:243 Conduct in behalf of corporation or association

§ 17:244 Felony offenses

§ 17:245 Homicide

§ 17:246  Professional corporation or association defense to
criminal responsibility

§ 17:247 Prosecution of professional corporations and
associations

§ 17:248 —Applicability of Texas code of criminal procedure
to professional corporations and associations

§ 17:249 —Allegation of name of corporation

§ 17:250 —Allegation of name of association

XXV



TaBLE oF CONTENTS

§ 17:251

§ 17:252
§ 17:253
§ 17:254
§ 17:255
§ 17:256
§ 17:257
§ 17:258
§ 17:259

§ 17:260
§ 17:261
§ 17:262
§ 17:263
§ 17:264

—When corporation or association must appear
before court

—Arrest of individuals

—Service on professional corporation
—Service on professional association
—Deadline for filing pleadings

—Trial

—No probation

—Notice of conviction to attorney general

Punishments for professional corporations and
associations

—Wohere fine only authorized

—Where fine or other penalty authorized
—In lieu of fines

—Notification of conviction

—Discharge on payment of fines

VI. CHECKLISTS

§ 17:265 Matters to consider in drafting certificate of
formation

§ 17:266 Matters to consider in drafting bylaws of
professional corporation or association

§ 17:267 Matters to consider in drafting employment
agreement with principals of professional
corporation

VII. FORMS

A. FORM DRAFTING PRINCIPLES

§ 17:268 Penalty for signing false documents

§ 17:269 Fees

§ 17:270 —Professional corporation filing fees

§ 17:271 —Professional association filing fees

§ 17:272 —Expedited filing; additional fee

§ 17:273  Additional model forms

§ 17:274  Application for registration for foreign professional
corporation

§ 17:275 Certificate of formation for professional association

§ 17:276  Certificate of termination of professional association

§ 17:277 Employment agreement

XxXVil



Texas PracticE GuibE BusiNess ENTITIES

CHAPTER 18. NONPROFITS
I. GENERAL CONSIDERATIONS

A.

§18:1
§ 18:2
§18:3

§18:4
§ 18:5

§ 18:6
§ 18:7
§ 18:8
§18:8.10
§18:9

§ 18:10
§18:11
§ 18:12
§ 18:13
§18:14

§ 18:15
§ 18:16

§ 18:17
§ 18:18
§ 18:19

§ 18:20

§ 18:21
§ 18:22
§ 18:23
§ 18:24

§ 18:25
§ 18:26
§ 18:27
§ 18:28
§ 18:29

XXViii

INTRODUCTION

Statutory authority for nonprofit corporations

—Legislative power

—Texas nonprofit corporations and foreign or
interstate affairs

Corporations the Texas Non-Profit Corporation Act
applies to

—Corporations the Texas Non-Profit Corporation
Act does not apply to

Texas Nonprofit Corporation Act and Antitrust laws

Texas nonprofit corporation

Purposes for which a nonprofit may be formed

—Nonprofit health organization

—Requirement purposes be included in certificate of
formation

—Rural Electrification

—Labor organizations

—Group health insurance nonprofits

—Dental health service nonprofits

— —Dental health service nonprofit application for
charter

— —Other requirements for dental health service
nonprofit

— —Prohibited actions by dental health service
nonprofit

—Purposes not authorized

—Doctors of medicine, osteopathy, and chiropractic

—Doctors of medicine osteopathy, and
chiropractic—Control over treatment decisions

— —Corporations formed by physicians and
physician assistants

Authorized powers of nonprofit corporations

—Limitations on loans to officers

—Limitation on nonprofit powers

— —Unauthorized acts of nonprofits; violation of
other statutes

—“Permitted Acts” of nonprofit corporations

— —Delayed filing effectiveness

— —Filings to authorize certain acts

— — —Date and time must be specified

— — —Failure to file



TaBLE oF CONTENTS

§ 18:30
§ 18:31
§ 18:32

§ 18:33

B.

§ 18:34
§ 18:35
§ 18:36
§ 18:37
§ 18:38
§ 18:39
§ 18:40
§ 18:41
§ 18:42
§ 18:43
§ 18:44
§ 18:45
§ 18:46
§ 18:47
§ 18:48
§ 18:49
§ 18:50
§ 18:51
§ 18:52
§ 18:53
§ 18:54
§ 18:55
§ 18:56
§ 18:57
§ 18:58

§ 18:59
§ 18:60
§ 18:61
§ 18:62
§ 18:63
§ 18:64
§ 18:65
§ 18:66
§ 18:67
§ 18:68

—Ultra vires defense

Powers of Secretary of State

—Appeals to district court regarding Secretary of
State action

— —Trial de novo

FORMATION AND GOVERNING

Organizers

—Liability of organizers may be limited

—Members

—Certificate of formation

— —Required contents of Certificate of formation

— —Information not required

— —When certificate control

—Amendment of certificate of formation

— —Procedure for amending

— —Number of amendments

— —Required contents of certificate of amendment

— — —False statements within amendment

— —Filing of certificate of amendment

— —Effect of filing of certificate of amendment

— —Restated certificate of formation

— — —Omissions allowed

— — —No new amendments

— — —Other required contents

— — —Supplemental provisions

— — —Execution required

— — —Filing of restatement and delivery

— — —Effect of issuance of certificate

—Filing certificate of formation

—Filing of certificate of formation

—Filing certificate of formation—Initial meeting of
board

— — —Notice of meeting

— —Initial meeting of members

—Corporation name

— —Reserving a name

— —Misleading name; test

—Bylaws

— —Definition

— —Amendment or repeal of bylaws

— —Conflict between bylaws and the Act

Incorporators—Bylaws—Acts in contravention of
bylaws

XXIX



Texas PracticE GuibE BusiNess ENTITIES

§ 18:69 Organizers—Registered office and registered agent

§ 18:70 — —Changes to registered office or agent; required
statement

§ 18:71 — — —Effectiveness of filed statement

§ 18:72 — —Resignation of registered agent; notice required

§ 18:73 — — —Termination of appointment

§ 18:74 — —Change of address of registered office

§ 18:75 — —Termination of agency

§ 18:76 — —Duties of registered agent

§ 18:77 — —Immunity of registered agent

§ 18:78 Incorporators—Arbitration of disputes among
members

§ 18:79 — —Applicability

§ 18:80 — —Bylaw provision

§ 18:81 — —Revocation of agreement to arbitrate

§ 18:82 Foreign nonprofit corporations

§ 18:83 —Registration required

§ 18:84 —Conducting business in Texas

§ 18:85  —Foreign nonprofit corporation powers

§ 18:86 — —Laws of state of formation

§ 18:87 —Name of foreign nonprofit corporation

§ 18:88 — —Similar corporate name

§ 18:89 — —Name filing requirements

§ 18:90 — —Change of name

§ 18:91 —Application for registration in Texas

§ 18:92 — —Filing requirements

§ 18:93  — —Effect of issuance of acknowledgement of filing

§ 1894  — —Amending registration

§ 18:95 —Application for registration to do business in
Texas—Amending registration—Amendment
requirements

§ 18:96 —Foreign nonprofit corporation registered office and
agent

§ 18:97 — —Change of registered office or agent

§ 18:98 — —Resignation of registered agent

§ 18:99 — — —Contents of notice to Secretary of State

§ 18:100 — — —Effect of notice

§ 18:101 —Service of process on foreign nonprofit corporation

§ 18:102 — —Service on committee members

§ 18:103 — —Service on Secretary of State

§ 18:104 — — —Procedure

§ 18:105 —Withdrawal, certificate required

§ 18:106 — —Withdrawal application contents and procedure

§ 18:107 — —Termination

§ 18:108 — —Certificate of withdrawal

XXX



TaBLE oF CONTENTS

§ 18:109 — —Application for withdrawal—Effect of issuance
of certificate of withdrawal

§ 18:110 — —~Certificate of authority revocation

§ 18:111 — — —District court action

§ 18:112 — —Registration revocation—Secretary of State
action

§ 18:113 — — —Reinstatement

§ 18:114 — — —When certificate of authority not obtained;
maintaining lawsuits

§ 18:115 — — —Holders in due course

§ 18:116 — — —Contract validity and defense of actions

§ 18:117  Ethical considerations for attorneys regarding
nonprofits

§ 18:118 —Attorney may contact nonprofit members for

certain purposes
§ 18:119 —Advertisements in the public media

§ 18:120 — —Presumption communication not for pecuniary
gain
§ 18:121 — —Filing not required for certain nonprofit public

advertisements and written solicitations
§ 18:122 —Handling of nonprofit client funds

§ 18:123 — —Interest earned on indigent client funds
§ 18:124 — — —Liability of nonprofit corporation for interest
C. SHARES

§ 18:125 Shares of nonprofit corporations

§ 18:126 —Prohibition regarding issuing dividends
§ 18:127  Stock-based organizations

§ 18:128 —Fees

§ 18:129 —Consideration for shares

§ 18:130 —Divorce

D. MANAGEMENT OF NONPROFIT

CORPORATION
§ 18:131 Management without interference
§ 18:132 Meetings of members
§ 18:133 —Annual meetings
§18:134 — —Failure to hold annual meeting; demand
§ 18:135 — — —Legal action
§ 18:136 —Special meetings
§ 18:137 —Specific types of nonprofits and meetings
§ 18:138 —Conference calls or electronic meetings
§ 18:139 —Notice of members’ meetings

§ 18:140 — —Method for providing notice

XXX1



§ 18:141
§ 18:142

§ 18:143
§ 18:144
§ 18:145

§ 18:146
§ 18:147

§18:148
§ 18:149
§ 18:150
§ 18:151
§ 18:152
§ 18:153
§ 18:154
§ 18:155
§ 18:156
§ 18:157
§ 18:158
§ 18:159
§ 18:160
§ 18:161
§ 18:162
§ 18:163
§ 18:164
§ 18:165
$ 18:166
§ 18:167

§ 18:168
§ 18:169
§ 18:170
§ 18:171
§ 18:172
§ 18:173
§ 18:174
§ 18:175
§ 18:176
§ 18:177
§18:178
§18:179

XXX11

Texas PracticE GuibE BusiNess ENTITIES

— —Importance of record date

— — —Date for determining who is entitled to
notice of meeting

— — —Date for determining who is entitled to
vote at meetings

— — —Date for determining members entitled to
exercise rights

— — —Date regarding adjournment of the
meeting

—Waiver of notice

—Members’ list for voting—Inspection of voting
list

—Member quorum

—Voting

— —By written consent

— —At a meeting

— — —Voting on directors or officers

Action without a meeting

—Statement of consent in articles

— —Notice to non-consenting members

— —Authorized signature

Directors

—Director qualifications

—Directors of religious or charitable institutions

—Authority of board of directors

—Ex-officio members of the board of directors

—General standards for directors

— —Good faith reliance by director

— — —Absence of good faith

—Director liability

— —Director considered not a trustee

— —Delegation of investment authority to
advisor

— — —Liability for advisor actions

— —Directors with an interest

— — —Disclosure requirements

— —Serving as a trustee

— — —Immunity as trustee

—Number of directors

— —Increasing or decreasing number

—Election of directors

— —Classes of directors

— —Board election by association or corporation

—Removal or resignation of directors

—Filling vacancies on board



TaBLE oF CONTENTS

§ 18:180
§ 18:181
§18:182
§ 18:183
§ 18:184
§ 18:185
§ 18:186

§ 18:187
§ 18:188
§ 18:189

§ 18:190

§ 18:191
§ 18:192
§ 18:193
§ 18:194
§ 18:195
§ 18:196
§ 18:197
§ 18:198
§ 18:199
§ 18:200
§ 18:200.01
§ 18:201
§ 18:202

§ 18:203

§ 18:204
§ 18:205
§ 18:206
§ 18:207
§ 18:208
§ 18:209
§ 18:210
§ 18:211
§ 18:212
§ 18:213
§ 18:214
§ 18:215
§ 18:216
§ 18:217

—Voting; quorum required

— —Proxy

— —Greater voting requirement

—Directors’ meetings; notice and location

— —Waiver of notice

— —Conference calls or electronic meetings

—Board action without meeting; written consent
required

— —Contents of consent; signatures required

— —Notice required to nonconsenting persons

— —Use of fax, photo, or other reproduction
signatures

—Director loans prohibited; joint and several
liability

—Board committees

— —Committee members

— —Responsibility of board and nondirectors

— —Committees without board authority

Officers

—Election of officers

—Committee functioning as officer

—Churches

—Good faith reliance on others by officer

—Removal of officers

—Liability

Directors and officers—Emergency governance

—Emergency governance—Actions taken during
emergency period

—Emergency governance—Effect of emergency
action

Officer and director liability

—Good faith reliance

—Acts during insolvency

—Assent to board action presumed

—Indemnification of officers and directors

— —Expenses indemnified

— —Vote regarding indemnification

— —Court indemnification award

— — —Reasonable expenses awarded

— —Reimbursement and advances

— —Required writing to members

— —When indemnification not allowed

— —Indemnification of non-directors

— —Indemnity insurance and other
arrangements

XXX1i1



Texas PracticE GuibE BusiNess ENTITIES

§ 18:218 Nonprofit corporation books and records

§ 18:219 —Annual reports and financial records

§ 18:220 — —Retention of financial records

§ 18:221 — —Charges for copying

§ 18:222 — —Failure to maintain financial records

§ 18:223 — —Nonapplicability of financial record
requirements

§ 18:224 —Reports required of nonprofits

§ 18:225 — —Form, contents, and filing of report

§ 18:226 —Failure to file required reports

§ 18:227 — —Inability to maintain actions

§ 18:228 — —Contract rights and defense of actions

§ 18:229 — —Relief from forfeiture

§ 18:230 — —Failure to revive

§ 18:231 — — —Reinstatement after dissolution or
revocation

§ 18:232 Assistance to state agencies

§ 18:233 Church benefits board

§ 18:234 —Benefits and pensions

§ 18:235 —Contributions

§ 18:236 —Power to act as trustee; Certificates of
agreement

§ 18:237 —Indemnification

§ 18:238 Ratification of defective corporate acts

§ 18:239 Defective corporate acts are not void if ratified or
validated

§ 18:240 Method of ratification

§ 18:241 Adoption of resolutions

§ 18:242 —Quorum and voting requirements

§ 18:243 Exception from requirement of approval of
ratified defective corporate act

§ 18:244 Notice requirements for ratified act submitted for
approval

§ 18:245 —Contents of notice

§ 18:246 Quorum and voting for approval of ratified act

§ 18:247 Certificate of validation

§ 18:248 —Contents of certificate

§ 18:251 — —Execution of filing instrument not required

§ 18:252 Adoption of resolutions

§ 18:253 Notice to members following ratification

§ 18:254 Notice to members following
ratification—Contents

§ 18:255 The statutory ratification procedures are not
exclusive

§ 18:256 Absence of ratification does not create
presumption

XXXIV



TaBLE oF CONTENTS

§ 18:256.10  Proceedings regarding validity of defective corporate

actions
§ 18:256.20 —Service

§ 18:256.20. Proceedings regarding validity of defective

corporate actions—Limitations

§ 18:256.30  Proceedings regarding validity of defective corporate

actions—Notice to attorney general
§ 18:257 Charitable corporations
§ 18:258 —Lodges

E. CONVERSION, MERGER, CONVEYANCES,
TERMINATION, AND WINDING UP

§ 18:259 Conversion

§ 18:260 —Approval of conversion of domestic entity

§ 18:261 —Plan of conversion

§ 18:262 —~Certificate of conversion

§ 18:263 — —Contents of articles

§ 18:264 —Conversion effect

§ 18:265 Merger of domestic nonprofit corporations

§ 18:265.10 —Permissible requirements of plan of merger

§ 18:266 —Approval of merger

§ 18:267 —Merger certificate

§ 18:268 — —Filing certificate

§ 18:269 —Effect of filing of certificate

§ 18:270 —Effect of merger

§ 18:271 Foreign and domestic nonprofit corporation
merger

§ 18:272 Foreign and domestic nonprofit corporation

merger or consolidation—Manner of foreign
and domestic nonprofit corporation merger

§ 18:273 Foreign and domestic nonprofit corporation
merger—Effect of merger

§ 18:274 Nonprofit conveyances

§ 18:275 —Conveyances of realty

§ 18:276 —Asset sale, lease, or exchange

§ 18:277 — —Members with voting rights

§ 18:278 — —Nonprofit without members

§ 18:279 — —When management vested in members

§ 18:280 — —Action by board of directors

§ 18:280.01 — —Conveyance by corporation

§ 18:280.02 — —Interest exchanges

§ 18:280.02.10 — —Interest exchanges-Required provisions

§ 18:280.02.20 — —Interest exchanges—Permissive provisions

§ 18:280.03 — — —Approval

XXXV



§ 18:281
§ 18:282
§ 18:283
§ 18:284
§ 18:285
§ 18:286
§ 18:287

§ 18:288
§ 18:289
§ 18:290
§ 18:291
§ 18:292

§ 18:293
§ 18:294
§ 18:295
§ 18:296

§ 18:297

§ 18:298
§ 18:299

§ 18:300

§ 18:301
§ 18:302
§ 18:303

§ 18:304
§ 18:305
§ 18:306
§ 18:307

§ 18:308
§ 18:309
§ 18:310
§ 18:311

§ 18:312
§ 18:313

§ 18:314

XXXV

Texas PracticE GuiDE BusiNess ENTITIES

— —Insolvent nonprofit corporation

Termination

—Voluntary termination

— —Where there are members

— —Where there are no members

— —Where management is vested in members

— —Effect of resolution to voluntarily
terminate

— —Distribution plan for handling assets

— —~Certificate of termination

— — —Contents

— — —Filing

— ——certificate of termination—Effect of
certificate of termination

— —Revocation of voluntary termination

— — —Where there are members

— — —Where there are no members

— — —Where management vested in
members

— — —Effect of resolution to revoke
termination

—Involuntary termination by court decree

—Involuntary termination by Secretary of
State

—Involuntary termination by conviction of a
felony

—Notice of involuntary termination

—~Certificate of involuntary termination

—Reinstatement after involuntary
termination

— —Reinstatement application

— —Similar name problem and reinstatement

— —Effect of reinstatement; personal liability

—Involuntary termination by Attorney
General

— —Notice to nonprofit required

— —Opportunity for default cure

— — —Application for stay of judgment

— — —Appeal of judgment and opportunity
for cure

— —Jurisdiction, venue, and process

— — —Lack of service; publication notice
required

— —Receivership during involuntary
termination



TaBLE oF CONTENTS

§ 18:315
§ 18:316
§ 18:317
§ 18:318
§ 18:319
§ 18:320
§ 18:321
§ 18:322
§ 18:323

§ 18:324
§ 18:325

§ 18:326

§ 18:327
§ 18:328
§ 18:329
§ 18:330
§ 18:331
§ 18:332
§ 18:333
§ 18:334
§ 18:335
§ 18:336
§ 18:337

§ 18:338

F.

§ 18:339
§ 18:340
§ 18:341

§ 18:342
§ 18:343
§ 18:344
§ 18:345
§ 18:346
§ 18:347
§ 18:348
§ 18:349

— — —Appointment of receiver

— — —Qualifications of receiver

— — —Creditor proceedings

— — —Failure of creditor to file proof of claim

— — —Court action regarding assets

— — —Ancillary receiverships

— — —Receiver for rehabilitation

— — —When appointed

— — —Court action to liquidate assets, end
corporate affairs, and terminate receivership

— — —Disposition of assets or proceeds

— —Court decree of involuntary termination
after liquidation

— —Liability of directors and members
regarding termination, receivership, or
liquidation

—Filing of court decree of termination

—Amounts due; deposits with Comptroller

— —Release of responsible person

— —Claim and proof of ownership

— — —No claimant; escheat

—Limited survival after termination

— —No survival for certain acts

— —Power of directors and successors

— —Claims against terminated nonprofit

— — —Notice to persons with existing claims

— — —Rejection of claim against terminated
corporation

— — —Claim against a terminated
corporation extinguished

NONPROFIT ASSOCIATIONS

In general

—Definitions

Power to acquire and transfer real and personal
property

—Statement of authority

— —Contents of statement of authority

— —Execution required

— — —Presumption of authority

— —Amendment or cancellation

Other powers of nonprofit association

Nonprofit association as beneficiary

Nonprofit association tort and contract liability

XXXVil



Texas PracticE GuibE BusiNess ENTITIES

§ 18:350 —Personal liability of members or management

§ 18:351 Claims for and against nonprofit association and
members

§ 18:352 —Asserting other claims and defenses

§ 18:353 — —Asserting claim on behalf of a member

§ 18:354 Inactive nonprofit association; disposition of
property

§ 18:355 Books and records of nonprofit association

§ 18:356  Appointment of agent for service on nonprofit
association

§ 18:357 —Statement contents

§ 18:358 —Execution required by officer and agent

§ 18:359 —Amendment to statement

§ 18:360 —Cancellation of statement; notice required

§ 18:361 —Resignation of agent

§ 18:362 Claim against nonprofit association

§ 18:363 —Service of summons and complaint

§ 18:364 —Information required by nonprofit association

II. TAX ASPECTS

§ 18:365 Obtaining federal income tax exemption
§ 18:366 —Test for federal income tax exemption
§ 18:367 State taxation

§ 18:368 —Franchise tax

§ 18:369 —Property tax

§ 18:370 — —Tax exemption for charitable organizations
§ 18:371 — —Tax exemption for religious organizations
§ 18:372 — —Tax exemption for other nonprofits

§ 18:373 —Income taxes
§ 18:374  Service of process on nonprofit corporation

§ 18:375 —Service on committee members

§ 18:376 —Secretary of State as agent

§ 18:377 — —Procedure

§ 18:378 —Service irregularities and default judgments
§ 18:379  Service of process on nonprofit association

§ 18:380 —Information required by nonprofit association

§ 18:381 Filing fees
§ 18:382  Signing false documents; penalty
§ 18:383  Evidentiary documents

III. CHECKLISTS

§ 18:384 Checklist—Matters to consider in drafting
certificates of formation

§ 18:385 —Matters to consider in drafting bylaws

XXXVIil



TaBLE oF CONTENTS

IV. FORMS
§ 18:386  In General
§ 18:387 Forms promulgated by Secretary of State

§ 18:388
§ 18:389

§ 18:390

§ 18:391

Amendment of articles of incorporation

Texas non-profit corporation restated certificate of
formation

Non-profit corporation restated certificate with
amendment

Change of registered agent or office

CHAPTER 19. GENERAL PARTNERSHIP
FORMATION AND EXISTENCE

I. GENERAL CONSIDERATIONS

A.

§ 19:1
§ 19:2
§19:3
§19:4
§ 19:5
§ 19:6
§ 19:7
§ 19:8
§ 19:9
§19:10
§19:11

§ 19:12

B.
§ 19:13

C.

§ 19:14
§ 19:15
§ 19:16

D.

§ 19:17
§19:18

INTRODUCTION

Partnership defined

—Laws under which partnership must be created

Types of businesses that may operate as partnerships

—Purpose may be general or specific

—Purpose must not violate law or public policy

— —Effect of illegal purpose

— —Illegal purpose of partner

—Joint ventures included

—Registered limited liability partnerships included

—Excluded entities

—Authority of certain professionals to create a
partnership

— —Physicians and physicians assistants

GOVERNING LAW

Texas Business Organizations Code

AGENCY RELATIONSHIP

In general
—Third parties may rely on partner as agent
Scope of agency

ADVANTAGES OF CHOOSING TO OPERATE IN
PARTNERSHIP FORM

In general
—Small group of professional practitioners

XXXIX



§ 19:19

§ 19:20
§19:21
§ 19:22
§19:23
§ 19:24
§ 19:25
§ 19:26
§ 19:27
§ 19:28

E.

§ 19:29
§ 19:30
§19:31
§19:32
§19:33
§ 19:34
§19:35
§ 19:36

F.

§ 19:37
§ 19:38

G.

§ 19:39
§ 19:40
§ 19:41
§ 19:42

Texas PracticE GuibE BusiNess ENTITIES

— —Alternatives to partnership for professional
practitioners

—Simplicity

—Democratic form of organization

— —Right to bind partnership

—Pass-through entity for tax purposes

— —Provision in partnership agreement

— —Generally straightforward tax accounting

— — —Complications

—Investor participation

— —Relative allocation of profits and losses to
investors

DISADVANTAGES OF CHOOSING TO OPERATE
IN PARTNERSHIP FORM

In general

—No limited liability

—Limited transferability

— —Comparison with corporations
—Amortization of organizational expenses
—Comparison with S corporations

— —S corporations briefly

— —Limited liability for S corporations

LIMITED LIABILITY PARTNERSHIPS

Generally
—Tax and limited liability advantages

SUMMARY

Considerations in choosing partnership form
—Priority of limited liability

—Priority of pass-through taxation
—Priority of simplicity

II. FORMATION AND EXISTENCE

A.

§19:43
§ 19:44
§ 19:45
§ 19:46
§ 19:47
§ 19:48

x1

IN GENERAL

No single factor dispositive of creation of partnership
Intent of parties

—No filing required

Contractual relationship

—Implied or express contract

—Neither writing nor oral agreement essential



TaBLE oF CONTENTS

§ 19:49

B.

§ 19:50
§ 19:51
§ 19:52
§ 19:53
§ 19:54

§ 19:55
§ 19:56
§ 19:57
§ 19:58
§ 19:59
§ 19:60
§ 19:61
§ 19:62
§ 19:63
§ 19:64
§ 19:65
§ 19:66
§ 19:67

§ 19:68

C.

§ 19:69
§ 19:70
§19:71
§19:72
§19:73
§19:74
§ 19:75
§ 19:76
§19:77
§19:78
§ 19:79
§19:80
§19:81
§19:82
§19:83
§19:84
§ 19:85
§ 19:86

—Assumed name certificate

STATUTORY RULES

Statutory rules for determining if partnership created

—Sharing profits

—Expression of intent

— —Important factor

— —All parts of partnership agreement should be
considered

— —Characterization not dispositive of intent

— —Intent may be implied

— —Intent may not control rights of third parties

— —Agreement states no intent to form partnership

—Equal rights to manage and control

—Sharing losses and liabilities

—Contributions of money or property

Factors not indicating creation of a partnership

—Sharing profits

—Co-ownership of property

—Sharing gross returns or revenues

—Joint operating agreement for mineral property

Agreement to share losses not essential for
partnership creation

—Clarification of common law

POWERS OF PARTNERSHIP

Statutory powers

—Enumerated powers

— —Legal action

— —Acquire and use property

— —Dispose of property

— —Investments in other entities

— —Incur obligations

— —Lend and invest funds

— —Participate in another entity

— —Conduct business inside or outside of Texas
— —Employees and agents

— —Benefit plans

— —Charitable donations

— —Aid governmental policy

— —Further business and affairs of partnership
— —Mergers

— —Indemnity

— —Insurance

xli



Texas PracticE GuibE BusiNess ENTITIES

§ 19:87 — —Common carriers of minerals

D. PARTNERSHIP AS DISTINCT ENTITY

§ 19:88 Partnership as entity distinct from partners

§ 19:89 —Entity for all legitimate business purposes

§ 19:90 —Execution of contracts

§ 19:91 —Partnership may sue or be sued as an entity

E. PARTIES TO PARTNERSHIP

§ 19:92 Characterization of partners

§ 19:93 —General partners

§19:94 —Limited partners

§19:95 —Nominal partners

§ 19:96 —Ostensible partners

§ 19:97 —Secret partners

§ 19:98  —Silent or dormant partners
§ 19:99 —Surviving partners

§ 19:100 —Liquidating partners

§19:101 —Classes or groups of partners

§ 19:102 — —Written agreement for classes or groups of
partners

F. DISTINCTIONS BETWEEN OTHER
RELATIONSHIPS AND PARTNERSHIP

§ 19:103 Not all agency relationships are partnerships
§ 19:104 —Salesmen

§19:105 —Consignees

§ 19:106 —Leases and bailments

§ 19:107 —Landlord and tenant

§ 19:108 —Commissioned brokers

§ 19:109 —Joint accounts

§19:110 —Employees

§19:111 — —Compensation agreement
§19:112 — — —Compensation based on profits
§ 19:113 — —Contingent right to become partner

§19:114  Corporations

§ 19:115 Joint ventures

§ 19:116 —Limited to single transaction

§ 19:117 —Substantially similar rules

§ 19:118 Joint stock companies

§ 19:119 —Liability of members of joint stock companies

G. FIRM NAME
§19:120 In general

xlii



TaBLE oF CONTENTS

§ 19:121
§ 19:122
§ 19:123
§ 19:124

H.
§ 19:125
§ 19:126

§ 19:127
§ 19:128

§19:129
§ 19:130

L.

§ 19:131
§ 19:132
§ 19:133
§19:134

—CCertificate of assumed name
— —File in office of county clerk
— —Contents of certificate

— —Execution

PARTNERSHIP BY ESTOPPEL

Representation itself does not create partnership

—Representation of membership in existing
partnership

—Rights of creditors

Partnership by estoppel—Elements of partnership
by estoppel

— —Reliance required

— —Estoppel based on firm name

DURATION

Fixed by agreement

—Event requiring winding up
—Binding effect on heirs

At will relationship

III. PARTNERSHIP AGREEMENT

A.

§ 19:135
§ 19:136
§ 19:137
§ 19:138
§19:139
§ 19:140
§19:141
§ 19:142
§ 19:143
§ 19:144
§ 19:145
§ 19:146
§ 19:147
§19:148
§19:149
§ 19:150
§ 19:151

B.
§ 19:152

PARTNERSHIP AGREEMENT

In general

Writing required only for certain provisions
—~Classes or groups of partners

—Voting rights

—Certificates evidencing partnership interests
Effect of partnership agreement

Validity

Rules of construction

—Four corners

—Writing controls over prior oral agreement
—Construed against author

—First provision chronologically controls
—Parol evidence

Executory agreements to form partnership
—Waiver of condition

—Future intent to become partners
—Matters left to future negotiation

STATUTORY DEFAULT PROVISIONS

In general
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§ 19:153
§ 19:154
§ 19:155
§ 19:156
§ 19:157
§ 19:158
§ 19:159
§ 19:160
§ 19:161
§ 19:162
§ 19:163
§ 19:164
§ 19:165
§ 19:166
§ 19:167
§ 19:168
§ 19:169
§ 19:170
§19:171
§19:172
§ 19:173
§ 19:174

C.

§ 19:175
§ 19:176
§ 19:177
§ 19:178
§ 19:179

§ 19:180
§19:181
§19:182
§ 19:183

§ 19:184
§ 19:185
§ 19:186

§ 19:187
§ 19:188
§ 19:189
§ 19:190
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Nonvariable statutory provisions

—Access to books and records

—Duty of loyalty

— —Requirements of duty of loyalty

— —List of activities not violating duty of loyalty
—Duty of care

— —Requirements of duty of care

— —Alternative standard of care

—Duty of good faith

— —Requirements of duty of good faith

— —List of activities not violating duty of good faith
—Withdrawal by partner

— —Withdrawal of partner

— —Writing requirement

—Expulsion of partner

— —Right to expel partner

—Events requiring winding up of partnership
— —Specified events

— — —Additional provisions

—Rights of third parties

—Governing law

Nonvariable statutory provisions--General provisions
of the TBOC

CONTENTS OF AGREEMENT

Statutory limits

General characteristics of effective agreement

Minimum necessary contents

—Contribution of capital

— —Particular issues with respect to contribution of
capital

— —Treatment of advances to the partnership

— —Contributions of property

— — —Ownership of property contributed

— — —Provisions if partner to retain ownership of
property

— —Right to name at termination

— —Division of profits and losses

—Division of profits and losses—Alternative
methods of allocating profits and losses

—Prohibited acts of partners

— —Common restrictions

— —Consent to engage in prohibited acts

—Contribution of copyright or other intellectual
property
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§ 19:191

§ 19:192
§ 19:193
§ 19:194
§ 19:195

—Right to intellectual property developed during
existence of partnership

— —Possible alternatives

—Goodwill

— —Provision assigning no value to goodwill

— —Restriction on use of goodwill during existence
of partnership

IV. TAX ASPECTS

A.

§ 19:196
§ 19:197
§ 19:198
§ 19:199
§ 19:200
§ 19:201
§ 19:202
§ 19:203
§ 19:204
§ 19:205
§ 19:206
§ 19:207
§ 19:208
§ 19:209
§ 19:210

§ 19:211
§ 19:212
§ 19:213
§ 19:214

B.

§ 19:215
§ 19:216
§ 19:217
§ 19:218
§ 19:219
§ 19:220
§ 19:221
§ 19:222
§ 19:223
§ 19:224

C.
§ 19:225

IN GENERAL

Separate, nontaxable entity

Reporting entity

—Form 1065

—Date of filing

— —Determination of tax year

— — —Majority interest taxable year

— — —Principal partners’ taxable year

— — —Calendar year

— —All partners nonresident aliens

— —Three-month extensions

— —Additional extensions

—Penalty for late filing

—Reports partners’ share of income or loss

Schedule K-1

—Penalty for failure to provide proper information
to partners

“Check-the-box” regulations

—Partnership treatment under regulations

—Form 8832

—Pre-1997 partnerships

COMPUTATION AT PARTNERSHIP LEVEL

Taxable income

—Deductions not allowed partnership

—Items of income and loss segregated

— —Effect of segregation

—Partners’ individual liability

— —Individual partners’ tax returns

— — —Treatment of pass-through items
—Netting of ordinary business income and losses
Elections of partnership

—Exceptions

ALLOCATION OF PROFITS AND LOSSES

Determined by partnership agreement
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§ 19:226 —Absence of determinative partnership agreement
§ 19:227 —Allocation with respect to contributed property
§ 19:228 — —Distribution within seven years

D. TAXATION OF PARTNERS

§ 19:229 Partners must report partnership income or loss
§ 19:230 Three groups of items reported

§ 19:231 Pass-through items

§ 19:232 —Gross income

§ 19:233 Limits on deductions of losses

§ 19:234 —Deduction of excess losses

§ 19:235 Determination of basis

§ 19:236 —Means of acquiring interest

§ 19:237 — —No gain or loss on contribution of property in
exchange for interest

§ 19:238 — —Basis of contributing partner’s interest

§ 19:239 — —Basis of property contributed

§19:240 — — —Cost of property

§19:241 — — —Basis of property included in inventory

§ 19:242 — — —Basis of property obtained by inheritance

§ 19:243 — — —Basis of property obtained by gift

§ 19:244 —Adjusted basis
§ 19:245 —“At-risk” limitations

§ 19:246 — —Losses limited to true basis

§ 19:247 — —Money and property contributed to partnership

§ 19:248 — —Loans collateralized by partner

§19:249 — — —Excluded loans

§ 19:250 — —Nonrecourse debts

§ 19:251 — — —Exception for real estate partnership

§ 19:252 — —Activities which cannot be aggregated for “at
risk” purposes

§ 19:253 — —Activities which may be aggregated for “at risk”
purposes

§19:2564 — — —Activities “engaged in”

§ 19:255 —Active or passive losses
§ 19:256 —Use of passive losses
§ 19:257 —Passive activity

§ 19:258 — —Material participation

§ 19:259 — — —Limited partnerships
§ 19:260 — — —Rental activities

§ 19:261 — — —Passive activity loss

§ 19:262 — — —Passive activity credit

E. DISTRIBUTIONS FROM PARTNERSHIP
§ 19:263 Current or liquidating distributions
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§ 19:264
§ 19:265
§ 19:266
§ 19:267
§ 19:268
§ 19:269
§ 19:270
§ 19:271
§ 19:272
§ 19:273
§ 19:274

§ 19:275
§ 19:276
§ 19:277
§ 19:278

§ 19:279
§ 19:280

F.

§ 19:281
§ 19:282
§ 19:283
§ 19:284

G.

§ 19:285
§ 19:286
§ 19:287
§ 19:288
§ 19:289
§ 19:290
§ 19:291

H.

§ 19:292
§ 19:293
§ 19:294
§ 19:295
§ 19:296

—Current distribution

Recognition of gain on current cash distribution

Loss not realized on current distribution

Recognition by partnership

Distribution’s impact on partner’s basis

Basis of distributed property other than cash

—Limitation

Gain on liquidating distribution of cash

Loss on liquidating distribution of cash

Distribution of property in liquidation

Characterization of gain or loss on disposition of
distributed property

—Unrealized receivables

—Inventory items

Payments to retiring or deceased partner

—Liquidating payments made in exchange for
partner’s interest

Liquidating distribution

—Reason for termination governs tax impact

SALE OR EXCHANGE OF PARTNERSHIP
INTEREST

Recognition of gain or loss on sale or exchange
—Character

Basis of transferee partner’s interest
—Adjusted basis

UNREALIZED RECEIVABLES AND INVENTORY
ITEMS

Special rules

Unrealized receivables

Inventory items

—Sale or exchange of “hot assets”
—Distribution

— —Tax treatment on distribution
— — —Exceptions

ELECTING LARGE PARTNERSHIPS

Electing large partnerships

—Form 1065-B

—Reduction in items separately reported to partners
—Pass-through items for electing large partnerships
— —Contrast with regular partnerships
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§ 19:297 —Application of rules to individual partners

§ 19:298 —Treatment by partners

§ 19:299 Taxable income computations

§ 19:300 —Modifications

§ 19:301 —Limitations generally applied at the partnership

level

§ 19:302 —Capital gains

§ 19:303 —Excess of short-term capital gain over net long-
term capital loss

§ 19:304 —Passive and nonpassive income and loss

§ 19:305 — —Net alternative minimum tax adjustment

§ 19:306 —General credits

§ 19:307 —Discharge of indebtedness income

§ 19:308 — —Treatment similar to other partnerships
§ 19:309 —Basis adjustments

V. CONVERSION, MERGER, AND EXCHANGE

A. CONVERSION FROM TEXAS GENERAL
PARTNERSHIP TO FOREIGN ENTITY OR VICE

VERSA
§ 19:310 Texas general partnership converting to foreign
entity
§ 19:311 —Plan of conversion
§ 19:312 —Consistent with law of foreign jurisdiction
§ 19:313 —Partners become owners of new entity

§ 19:314 —Converted entity

§ 19:315 Foreign entity converting to Texas general
partnership

§ 19:316 —Permitted by law of foreign entity’s organization

§ 19:317 —All required action taken

§ 19:318 Plan of conversion

§ 19:319 —Mandatory provisions

§ 19:320 —Discretionary provisions

§ 19:321  Articles of conversion

§ 19:322 —Contents of articles

§ 19:323 — —Delivery of articles to Secretary of State

§ 19:324 Approval by Secretary

§ 19:325 —Endorsement

§ 19:326  Effect of Secretary’s issuance of certificate

§ 19:327 —Converting entity continues to exist

§ 19:328 —Ownership interests

§ 19:329 —Liabilities or obligations

§ 19:330 —Creditors’ rights
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§ 19:331
§ 19:332
§ 19:333
§ 19:334

B.

§ 19:335
§ 19:336
§ 19:337
§ 19:338
§ 19:339
§ 19:340
§19:341
§ 19:342
§ 19:343
§ 19:344
§ 19:345
§ 19:346
§ 19:347
§ 19:348
§ 19:349
§ 19:350
§ 19:351
§ 19:352
§ 19:353
§ 19:354

§ 19:355
§ 19:356

§ 19:357
§ 19:358
§ 19:359

C.

§ 19:360
§ 19:361

§ 19:362

§ 19:363

—Pending legal proceedings

—Evidences of ownership

—Owner liability after conversion

—Appointment of Secretary of State as agent for
service of process

MERGER

In general

—Adoption of plan of merger

— —Prerequisites to plan of merger

—Mandatory contents of plan of merger

— —Optional contents of plan of merger

—Certificate of merger

— —Contents of certificate of merger

— —Execution of certificate of merger

— —Filing certificate of merger

— — —Approval

— — —Effective date of merger

—Effect of merger

— —Separate existence of merging entities ceases

— —Property of merging entities

— —Liabilities of merging entities

— —Pending proceeding against merging entities

— —Partnership agreements amended

— —New entities formed as of law

— —Ownership interests converted or exchanged

— —Ownership of property not described in plan of
merger

— —Unallocated liabilities

— —Partner’s personal liability for other merging
parties

— — —Partner treated as incoming partner of new
or surviving entity

— — —Partner treated as withdrawing partner of
nonsurviving entity

— —Partner’s right to bind new or surviving entity

EXCHANGE

In general

—Partnership agreement must authorize
exchange

—Approval must be as provided in partnership
agreement

—Entity issuing interests in exchange must
comply with applicable law
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§ 19:364

§ 19:364.
§ 19:364.

§ 19:365
§ 19:366
§ 19:367
§ 19:368
§ 19:369
§ 19:370
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—Acquiring entity must take all required actions
10 —Required provisions
2 —Permissive provisions

No filing required

Effect of exchange

—Interests exchanged

—Rights of former interest holders

—Rights of acquiring entities

Conversion and continuance

CHAPTER 20. PROPERTY RIGHTS,
DUTIES, AND LIABILITIES OF PARTNERS

I. INTRODUCTION TO PROPERTY RIGHTS OF
PARTNERS

A.

§ 20:1
§ 20:2
§ 20:3
§ 20:4
§ 20:5

B.
§ 20:6

§ 20:7
§ 20:8
§ 20:9

§ 20:10
§ 20:11
§ 20:12
§ 20:13
§ 20:14
§ 20:15

C.

§ 20:16
§ 20:17

§20:18
§20:19

IN GENERAL

Property defined

Partnership distinct from partners

Partners’ interest in partnership property in general
Property of entity

Title

PARTNERSHIP PROPERTY

Determining whether property acquired is
partnership property

—Name in which property acquired

— —Acquired in partnership name

— —Presumption as to property acquired with
partnership funds

—Property acquired in partner’s name

—Intent of parties controls

—Use of property

Real property

—Constructive trust

—Rental property

PROPERTY RIGHTS OF INDIVIDUAL PARTNER

Partner’s interest in partnership property

Extent of individual partner’s property right in
partnership interest

—No homestead rights to partnership property
—Interest not transferable



TaBLE oF CONTENTS

§ 20:20 —Rights of creditors of individual partners
§ 20:21 Nature of partner’s property right in partnership
interest
§ 20:22 —Descent and distribution
§ 20:23 —Community property
§ 20:24 Certificate evidencing partner’s interest
§ 20:25 —Transfer of certificate and other rights
§ 20:26  Transfer of partner’s partnership interest
§ 20:27 —Transfer defined
§ 20:28 —Not withdrawal
§20:29 —Not cause for winding up
§ 20:30 —Rights afforded transferee
§ 20:31 —Transferee not given right to participate in
management
§ 20:32 — —Right to partnership information
§ 20:33 — —Right to distributions on winding up
§ 20:34 — —Accounting on winding up
§ 20:35 —Liabilities of transferee
§ 20:36 —Continued rights and liabilities of transferor
§ 20:37 —Notice to partnership required
§ 20:38 —Transfers prohibited by partnership agreement
§ 20:39  Effect of death on partnership interest
§ 20:40 Effect of divorce on partnership interest
§ 20:41 Effect of death of partner’s spouse
§ 20:42 —Not withdrawal
II. RIGHTS, DUTIES, AND LIABILITIES BETWEEN
PARTNERS
A. IN GENERAL
§ 20:43 Mutual rights, duties, and liabilities
§ 20:44 —Rights limited by statute
§ 20:45 —Rights limited by partnership agreement
§ 20:46 —Rights limited by statute
B. FIDUCIARY NATURE OF PARTNERSHIP
RELATIONSHIP
§ 20:47 Generally
§ 20:48 —Extent of fiduciary relationship
§ 20:49 —Consent to have conduct measured as fiduciary
§ 20:50 Managing partners
§ 20:51 —Contracts with other partners
§ 20:52 —Causes of action against managing partner
§ 20:53 Partners buying and selling interests
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§ 20:54
§ 20:55
§ 20:56
§ 20:57
§ 20:58

§ 20:59
§ 20:60
§ 20:61
§ 20:62
§ 20:63
§ 20:64
§ 20:65
§ 20:66
§ 20:67
§ 20:68

§ 20:69
§ 20:70
§20:71
§ 20:72
§ 20:73
§ 20:74
§ 20:75
§ 20:76
§ 20:77
§ 20:78
§20:79
§ 20:80

§ 20:81
§ 20:82
§ 20:83
§ 20:84
§ 20:85
§ 20:86
§ 20:87
§ 20:88
§ 20:89
§ 20:90
§ 20:91
§ 20:92
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Persons about to become partners

Confidential relation

Duty defined

—Contracting around fiduciary duties prohibited

Statutory provisions setting forth partner standards of
conduct

—Duty of loyalty

—Duty of loyalty—Property

— —Adverse interest

— —Competing with partnership

—Duty of care

—Duty of care—Error in judgment

— —Presumption of compliance

—Good faith required in discharging duties

—Effect of partner benefit

—Trustee standard

STATUTORY RULES DETERMINING RIGHTS
AND DUTIES OF PARTNERS

Generally

—Capital credits and charges

— —Capital deficits

— —Right to contribution

— —Marshaling partnership assets

—Profits and losses generally

—Sharing profits

— —Unequal contributions

—Sharing losses

—Right to indemnification or contribution

—Participation in management

— —Participation in management not community
property

— —Negligence by managing partner

— —Emergency governance

— — —Actions taken during emergency period

— — —Effect of emergency action

—Right to use partnership property

—Compensation

— —Agreement for compensation enforceable

— —Implied agreement for compensation

— —Tax treatment of compensation

—Right to become new partner

—Majority decision on ordinary matter

—Vote on matter outside ordinary course of business
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§ 20:93
§ 20:94
§ 20:95
§ 20:96
§ 20:97
§ 20:98
§ 20:99
§ 20:100
§ 20:101
§ 20:102
§ 20:103
§ 20:104
§ 20:105
§ 20:106
§ 20:107
§ 20:108
§ 20:109
§ 20:110
§ 20:111

§20:112
§20:113
§20:114
§ 20:115

D.
§ 20:116

E.

§20:117
§20:118
§20:119

F.

§ 20:120
§ 20:121
§ 20:122

§ 20:123
§20:124

—Amendment of partnership agreement

—Power to bind partnership

—Partner’s transaction of business with partnership

—Classes or groups of partners

— —Future classes or groups

—Designating voting rights

Distribution in kind

Irrevocable power of attorney

Ratification of acts or transactions

Right to information regarding partnership

—Location of books and records

—Access to books and records

— —Partnership may charge reasonable fee

— —Former partners

—Access to partnership information

— —Legal representatives and assignees

Liability of partner to partnership

—Action by partnership against breaching partner

—Action by partner against breaching partner or
partnership

— —Accrual of action

Continuation of partnership

—Effect of agreement

—Implied agreement

CHANGE IN MEMBERS OF PARTNERSHIP

Effect generally

RIGHTS AND LIABILITIES OF INCOMING
PARTNER

Rights between buying and selling partner
Obligations of incoming partner

—Accepting benefits of contract entered into prior to
admission

RIGHTS AND LIABILITIES OF RETIRING
PARTNER

Generally
Liability to existing creditors

Statutory provisions concerning redemption of
partnership interest

—Redemption price
—Wrongful withdrawal
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§ 20:125
§ 20:126
§20:127
§20:128
§20:129
§ 20:130
§20:131
§ 20:132
§ 20:133

§20:134
§ 20:135
§ 20:136
§ 20:137
§ 20:138
§ 20:139
§ 20:140

§20:141
§20:142
§20:143
§20:144
§ 20:145
§ 20:146
§ 20:147
§20:148
§20:149
§ 20:150
§ 20:151
§ 20:152
§ 20:153
§ 20:154
§ 20:155
§ 20:156
§ 20:157
§ 20:158
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—Setoff

—Interest

— —Accrual

Contributions from wrongfully withdrawing partner

Indemnification of withdrawn partner

—Acts of withdrawn partner

—Tender of redemption price

— —Wrongfully withdrawn partner

— — —Exception; immediate payment will not
cause undue hardship to partnership

— —Interest

— —Security for deferred payment

— —Written offer or demand

— —Content of written demand

— —Failure to tender redemption price

—Explanatory statement

— —Limitation of time to challenge payment
amount

—Action to determine redemption terms

— —Limitations period

— —dJudgment

— — —Security for deferred payment

— — —Damages

—Deferral of payment during winding up

—Redemption of interest of transferee

— —Payment to transferee

— —Information to transferee

— —Transferee challenge to redemption price

— —Lawsuit by transferee

— — —Judgment

— — —Damages

— — —Deferral of redemption

Withdrawal does not discharge liabilities

—Agreement with creditor

—Material alteration of obligation

—Liability of withdrawn partner to creditor

III. RIGHTS, DUTIES, AND LIABILITIES AS TO
THIRD PERSONS

A.

§ 20:159
§20:160
§20:161

liv

IN GENERAL

Agency principles apply to partnership
Vicarious liability
Joint and several liability
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§ 20:162 —Effect of contrary writing among partners

B. LIMITED LIABILITY PARTNERSHIPS

§ 20:163 In general

§ 20:164 —Liability of partnership

§ 20:165 —Partner liable as individual
§ 20:166 —Service of process

C. TORT LIABILITY

§20:167 In general

§ 20:168 —Actions not in ordinary course of partnership
business

§ 20:169 —Consent

§ 20:170 —Willful or malicious acts

D. NOTICE TO ONE PARTNER CONSTITUTES
NOTICE TO PARTNERSHIP

§20:171 In general

§ 20:172 —Exception; fraud on partnership
§ 20:173 Giving notice

§ 20:174 Receiving notice

E. POWER OF PARTNER TO BIND FIRM

§ 20:175 Partner as agent for partnership

§ 20:176 —Authority to act for partnership

§20:177  Acts of partner binding on partnership

§ 20:178 —Execution of contracts

§ 20:179 — —Contract in name of partner

§ 20:180 — —Partnership subject of contract

§ 20:181 —Acts outside scope of partnership business

§ 20:182 Ratification

§ 20:183 —Silence as ratification

§ 20:184 — —Intent of third party as affecting ratification
§ 20:185 — —Acceptance of benefits

§ 20:186 Encumbrances

§ 20:187 Authority as to negotiable instruments

§ 20:188 —Partnership liable on negotiable instrument
§ 20:189 —One partner as signatory on note

§ 20:190 Authority to compromise, settle, and release

§ 20:191 Withdrawn partner’s power to bind partnership

§ 20:192 —Liability of withdrawn partner for binding
partnership

v
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F. REAL PROPERTY

§20:193
§ 20:194

G.

§ 20:195
§ 20:196
§ 20:197
§ 20:198
§ 20:199

§ 20:200
§ 20:201
§ 20:202
§ 20:203
§ 20:204
§ 20:205
§ 20:206
§ 20:207
§ 20:208
§ 20:209

§ 20:210
§ 20:211
§ 20:212
§ 20:213
§ 20:214
§ 20:215

§ 20:216
§ 20:217
§ 20:218
§ 20:219
§ 20:220

Conveyance by partner
—Writing required

ACTIONS BY OR AGAINST PARTNERSHIP OR
INDIVIDUAL PARTNERS

Actions belonging to partnership

—Partnership property

—Common-law rule

—Brought in partnership name

—Effect of partner’s withdrawal on right to bring
suit

Lawsuits against partnership

—Service of process

—Effect of serving individual partner only

— —Notice

— —Nature of liability of partner served

Joint and several liability of partners

Action against partnership and individual partners

—Effect of misnomer in complaint

—Appearance of partners not served

Creditor’s right to pursue property of individual
partner

—Common law

—Exhaustion of partnership assets

Direct pursuit of individual partner’s property

—Effect on registered limited liability partnerships

—Claims against individual partners

— —Satisfying claims against individual partners
with partnership interest

Partnership derivative lawsuits

—Exceptional circumstances

—Derivative versus individual claim

—Real party in interest

—Partnership in bankruptcy

IV. CHECKLISTS

§ 20:221 Matters to consider in drafting partnership
agreement provision concerning capital
contributions

V. FORMS

§ 20:222 Terms and conditions concerning rights to

Ivi

partnership profits and losses
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§ 20:223
§ 20:224

§ 20:225
§ 20:226
§ 20:227
§ 20:228
§ 20:229

§ 20:230
§ 20:231

§ 20:232
§ 20:233
§ 20:234
§ 20:235
§ 20:236
§ 20:237
§ 20:238
§ 20:239
§ 20:240
§ 20:241

§ 20:242
§20:243
§ 20:244

§ 20:245
§ 20:246

§ 20:247
§ 20:248

§ 20:249
§ 20:250
§ 20:251

§ 20:252
§ 20:253
§ 20:254
§ 20:255

§ 20:256

Terms and conditions concerning right to use
partnership property

Terms and conditions concerning management of
partnership

Sharing Profits and losses

—Subject to stated preference of partners

Salaries—For specified partners

—For managing partner only

—Payment of salary before distribution of net
profits or losses

Account books—Keeping and inspecting
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§ 27:18
§ 27:19
§ 27:20
§ 27:21
§ 27:22
§ 27:23
§ 27:24
§ 27:24.10
§ 27:24.20
§ 27:25
§ 27:26
§ 27:27
§ 27:28
§ 27:29
§ 27:30
§ 27:31
§ 27:32
§ 27:33
§ 27:34
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In general

Applicability of Texas corporation laws—
Definitions

Manner of becoming member

—At formation

—New members after formation

Member liability to third parties

—Not a party to actions

Member fiduciary duties

Nature of membership interest

Evidence of membership interest; certificate

Assignment of membership interest

—Allowed

—No dissolution

—Rights of assignor

—Rights of assignee

—Liabilities of assignee

—Becoming a member

— —Rights as member

— —Liabilities as member

—Termination

—No release from assignor liability

Effect of death or divorce

Judgment creditor rights

Membership classes and voting

—Issuance of membership interest after formation

—Subscriptions

—Election of managers

—Filling manager vacancies

—Removal of managers

Member meetings

—Notice when no managers

—Notice when there are managers

—DMailed notice

—Waiver of notice by attendance

Consent to action without meeting

Meetings by conference telephone call
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§ 27:35 Other methods of acting

§ 27:36 Power of members

§ 27:37 —Regarding regulations

§ 27:38 —Acts requiring vote, approval, or consent of
members

§ 27:39 — —Unusual actions

§ 27:40 — —Amendment of articles of organization and
dissolution

§27:41 —Change of registered office or agent

§ 27:42 —Management of company

§ 27:42.10 —Management of company—Presumptions regarding
managers of certain limited liability companies

§27:43 —Regarding interested managers

§ 27:44 —Designating officers

§ 27:45 —Acting as agent

§ 27:46 — —Binds company

§ 27:47 Indemnification of members

§ 27:48 Member withdrawal or expulsion

§ 27:49 —Distribution

§ 27:50 Records regarding member or membership
information

§ 27:51 —Access to records

II. CONTRIBUTION

§ 27:52
§ 27:53
§ 27:54

§ 27:55
§ 27:56
§ 27:57
§ 27:58
§ 27:59
§ 27:60
§ 27:61
§ 27:62

Contribution form

Writing required for contribution obligation

Obligation enforceable notwithstanding death,
disability, change in circumstances

Failure to make contribution

—Representative obligated

—Consequences to member

—Compromise or release

—Creditor enforcement

—Conditional obligation

Records regarding contribution

When membership assigned

III. PROFIT & LOSS

§ 27:63
§ 27:64
§ 27:65
§ 27:66

Allocation of profit and loss

—As stated in regulations

—When not stated in regulations
Assignment of membership interest

IV. DISTRIBUTIONS

§ 27:67

Distributions, generally
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§ 27:68 Distributions authorized

§ 27:69 —As stated in regulations

§ 27:70 —When not stated in regulations

§ 27:71 Interim distributions

§ 27:72  Distribution on withdrawal or expulsion
§ 27:73 Distributions in kind

§ 27:74 Distribution rights

§ 27:75  Distribution limitation

§ 27:76  —Distributing all assets prohibited

§ 2777 — —Determination the amount of assets and
liabilities
§ 27:78 — —Liability for knowingly accepting distribution

§ 27:79 Distributions by managers
§ 27:80 Membership assignment
§ 27:81 Distributions when winding up

V. FORMS

§ 27:82  Model forms

§ 27:83 —Model Statement of Change of Registered Office or
Registered Agent or Both By a Limited Liability
Company and Authorized by Members

§ 27:84 —Model Limited Liability Contract Provision—
Authority of Limited Liability Company and
Executing Party

CHAPTER 28. MERGERS, INTEREST
EXCHANGES, AND CONVERSIONS IN
LIMITED LIABILITY COMPANIES

I. GENERAL CONSIDERATIONS
§ 28:1 Statutory authority

II. MERGERS

§ 28:2 In general

§ 28:3 —Definition of merger

§ 28:4 —Mergers

§ 28:5 Mergers involving non-Texas entities

§ 28:6 No involuntary personal liability for members
§ 28:7 Plan of merger

§ 28:8 —Required contents
§ 28:9 —Optional contents that may be included in plan of
merger

§28:10 —Approval
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§ 28:11 —Reorganization

§ 28:12 — —Procedure

§ 28:13 — — —Applicability of Texas Business Corporation
Act

§ 28:14 — — —Merger involving subsidiary

§ 28:15 — — —Execution of plan required

§ 28:16 — — —Contents of certificate

§ 28:17 — — —Filing

§ 28:18 — — —Effect of action

§ 28:19 Certificate of merger
§ 28:20 —Required contents

§ 28:21 —Execution required
§ 28:22 —Filing requirements

§ 28:23 — —Filing of certificate of merger and formation
together

§ 28:24 — —Expedited service

§ 28:25 —Abandonment

§ 28:26 — —Execution required

§ 28:27 — —Contents

§ 28:28 — —Effectiveness

§ 28:29 —Approval of certificate by Secretary of State

§ 28:30 —Disapproval by Secretary of State

§ 28:31 — —Appeal

§ 28:32 Effective date of merger

§ 28:33 Effect of merger

§ 28:34 —Existence

§ 28:35 —Real and other property

§ 28:36 —Liabilities

§ 28:37 —Proceedings

§ 28:38 —Amendment of documents

§ 28:39 —Formation

§ 28:40 —Ownership interests

§ 28:41 —Not provided for matters

§ 28:42 Mergers involving subsidiary entities; short-form
merger

§ 28:43 —Applicability

§ 28:44 —Authorized short form mergers

§ 28:45 —Filing certificate of merger

§ 28:46 — —When plan of merger required also

§ 28:47 —Execution of certificate of merger

§ 28:48 —Contents of certificate of merger

§ 28:49 —Filings, effective date, and effectiveness of short-
form merger

§ 28:50 Merger involving termination of existence of foreign
limited liability company; filing required
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§ 28:51 Mergers and taxation

III. INTEREST OR SHARE EXCHANGES

§ 28:52 Exchanges

§ 28:563 —“Investment securities”

§ 28:54 —Authorized

§ 28:55  Filing not required

§ 28:56  Effect of plan of exchange

§ 28:57 Approval of interest exchange

§ 28:58 Interest exchanges and reorganization plans
§ 28:59 —Procedure

§ 28:60 — —Applicability of Texas Business Corporation Act

§ 28:61 — —Applicability of Texas Business Organizations
Code—Merger involving subsidiary

§ 28:62 — —Execution of plan required

§ 28:63 — —Contents of certificate

§ 28:64 Share exchanges and reorganization plans—
Procedure—Filing

§ 28:65 Interest exchanges and reorganization plans—
Procedure—Effect of action

IV. CONVERSIONS

§ 28:66 Introduction

§ 28:67 —Important definitions

§ 28:68 Conversion into non-Texas limited liability company

§ 28:69 Conversion into Texas limited liability company

§ 28:70 Contents of plan of conversion

§ 28:71 —Additional permitted provisions

§ 28:72  Certificate of conversion

§ 28:73 —Required contents

§ 28:74 —Filing

§ 28:75 — —Expedited service

§ 28:76 — —Filing of certificate of conversion and
organization together

§ 28:77 —Approval by Secretary of State

§ 28:78 Effective date of conversion

§ 28:79 —Effect of conversion

§ 28:80 — —Evidence of compliance
§ 28:81 — —Existence

§ 28:82 — —Real and other property
§ 28:83 — —Proceedings

§ 28:84 — —Ownership interests

§ 28:85 — —Liabilities

§ 28:86 — —Creditors’ rights
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§ 28:87 — —Service of process

V. CHECKLISTS

§ 28:88 Model Checklists

§ 28:89 —Plan of Merger Contents

§ 28:90 —Certificate of Merger Contents

§ 28:91 —Plan of Conversion Contents

§ 28:92 —Certificate of Conversion Contents

VI. FORMS

§ 28:93 Model Forms

§ 28:94 Agreement and Plan of Merger for Merging Texas
Limited Partnership into Texas Limited Liability
Company

§ 28:95 Certificate of Merger Filed with Texas Secretary of
State Effecting Merger of Texas Limited Partnership
into Texas Limited Liability Company

§ 28:96 Plan of Conversion for Converting Texas Corporation
into Texas Limited Liability Company

§ 28:97 Certificate of Conversion Filed with Texas Secretary
of State Effecting Conversion of Texas Corporation
into Texas Limited Liability Company

§ 28:98 Resolution of Ongoing Partnership to Transfer its
Assets to Limited Liability Company

CHAPTER 29. WINDING UP,
TERMINATING, AND REINSTATING
LIMITED LIABILITY COMPANIES

I. GENERAL CONSIDERATIONS

§ 29:1 Statutory authority
§ 29:2  Applicability of Texas corporation laws
§ 29:3 —Definitions

II. TERMINATION

§ 29:4 Termination

§29:5  —Events requiring winding up

§29:6  —Events resulting in statutory termination—
Exception to statutory termination

§ 29:7 — — —Election to continue business after event of
statutory termination

§ 29:8 —dJudicial termination

§ 29:9 — —Standard
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§ 29:10
§29:11
§29:12
§29:13

§29:14
§ 29:15
§ 29:16

§29:17

§ 29:18
§ 29:19
§ 29:20

§ 29:21
§ 29:22
§ 29:23
§ 29:24
§ 29:25
§ 29:26
§ 29:27
§ 29:28
§ 29:29
§29:30
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—Voluntary termination

— —Vote of members required

— —Vote of members or managers required

— —Managers committee authority regarding
termination

—Reorganization

— —Required contents of certificate of termination

— —Required contents of Certificate of termination—
Information regarding limited liability company

Secretary of State failure to approve termination;
notice

—Appeal to district court

— —Further appeal

Delayed effectiveness of filing certificate of
termination

Electronic filing allowed

Assignment of limited liability company membership

Termination of foreign limited liability company

—Filing requirement

Termination of professional limited liability company

Termination tax aspects

—Personal liability

—Franchise tax

—Involuntary termination

—Involuntary termination-Reinstatement

III. WINDING UP

§ 29:31
§ 29:32
§ 29:33
§ 29:34
§ 29:35
§ 29:36
§ 29:37

§ 29:38
§ 29:39
§ 29:40

Winding up

When to complete

Who handles the winding up

—By managers, members, or other persons

—By a court

Transfer of company assets during winding up

Procedures required before filing certificate of
termination

—Statutory duties in the event of insolvency
—Court supervision of the winding-up process
Interim distributions before winding up

IV. REVOCATION OF WINDING UP

§ 29:41
§ 29:42
§ 29:43
§ 29:44
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Revocation authorized

Revocation of voluntary termination
Revocation of certain involuntary terminations
Cancellation of voluntary election to wind up
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§ 29:45

Result of revocation

V. CERTIFICATE OF TERMINATION

§ 29:46

§ 29:47
§ 29:48
§ 29:49
§ 29:50
§ 29:51

§ 29:52

§ 29:53
§ 29:54

§ 29:55
§ 29:56
§ 29:57
§ 29:58
§ 29:59
§ 29:60
§ 29:61
§ 29:62
§ 29:63
§ 29:64
§ 29:65
§ 29:66

Completion of actions for preparation of certificate of
termination

Completion of certificate of termination

—Execution required

—Required contents

Filing requirements for certificate of termination

Filing requirements for certificate of formation—
Filing fee

Filing requirements for certificate of termination—
Expedited filing

—Acceptance by Secretary of State

— —Delivery of notice to limited liability company
representative

Legal effect of filing certificate of termination

—Court rules regarding termination of lawsuits

Claim resolution after termination

—Deposit with comptroller

—Discharge of responsible person

—Payment by comptroller

—Notice of escheat

—Limited survival of the entity

—Governance

—Accelerated procedure

— —Asserting a claim—Notice of rejection

— — —Extinguishment of claim

VI. REINSTATEMENT OF TERMINATED LIMITED
LIABILITY COMPANY

§ 29:67
§ 29:68
§ 29:69
§29:70
§29:71
§ 29:72
§29:73
§29:74

VII.
§ 29:75

Instances in which reinstatement is available
Instances in which reinstatement is unavailable
Timing of reinstatement

Approval of reinstatement by governing persons
Certificate of reinstatement

—Tax clearance letter

Use of previous name

Effective date of reinstatement

CHECKLISTS

Matters to be included in limited liability company
certificate of termination
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VIII. FORMS

§29:76 Promulgated forms
§ 29:77 —Contacting Secretary of State

CHAPTER 30. PROFESSIONAL AND
FOREIGN LIMITED LIABILITY COMPANIES

I. PROFESSIONAL LIMITED LIABILITY
COMPANIES

§ 30:1 Governing statute

§ 30:2 —Definitions

§ 30:3 Organization of professional limited liability company

§30:4 Certificate of formation

§ 30:5 Certificate of formation for professional limited
liability company

§ 30:6 Professional service limitations

§ 30:7 —Doctors of medicine and osteopathy
§ 30:8 — —Control

§ 30:9 —Mental health professionals

§30:10 — —Control

§ 30:11 Optometrists

§ 30:12  Other professions and professionals

§ 30:13 Name of professional limited liability company

§ 30:14 —Required contents

§ 30:15 —Law firms

§ 30:16 —Compliance with prior law

§ 30:17 Limitation on who may be member, manager, or
officer

§ 30:18 —Membership interest not transferable to
non-professionals

§ 30:19 —Termination of ‘professional’ status

§ 30:20 — —Action required by company

§30:21 — — —Winding up

§ 30:22 —Succeeding to a membership interest

§ 30:23 — —Action by company

§30:24 — — —Winding up

§ 30:25 Providing professional services

§ 30:26 —Licensed or authorized person or entity required
§ 30:27 —Others providing professional services

§ 30:28 — —Illegal practice of a profession

§ 30:29 Confidentiality of professional services
§ 30:30 Rights of recipients of professional services
§ 30:31 —Joint and several liability
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§ 30:32
§ 30:33

§ 30:34
§ 30:35

§ 30:36
§ 30:37
§ 30:38
§ 30:39
§ 30:40

— —Professional entity rendering service

Interests in professional limited liability company
exempt from securities laws

—Sale without state agency approval

Rights of others regarding professional limited
liability company contracts

Foreign professional limited liability companies

—Registration

— —Required application contents

— —Company name requirement

— —Rendering of services

II. FOREIGN LIMITED LIABILITY COMPANIES

§30:41
§ 30:42
§30:43
§ 30:44
§ 30:45
§ 30:46
§ 30:47
§ 30:48
§ 30:49
§ 30:50
§ 30:51
§ 30:52
§ 30:53
§ 30:54
§ 30:55
§ 30:56
§ 30:57
§ 30:58
§ 30:59
§ 30:60
§ 30:61
§ 30:62
§ 30:63
§ 30:64
§ 30:65
§ 30:66
§ 30:67
§ 30:68
§ 30:69
§ 30:70
§ 30:71

Governing statute

—Compliance by foreign limited liability companies
—Definitions

Registration required

—Governance of organization and affairs
—Supplemental information

—Issued for permitted business only

— —Actions not constituting “transacting business”
—Filing fee

Registered agent and office required
—Change of office or agent

Foreign limited liability company powers
—Duties and liabilities

— —Governance of certain duties and liabilities
Name of foreign limited liability company
—Required contents

— —Abbreviations

— —Compliance with prior law

—Prohibited contents

— —Not a purpose of the company

— —Deceptively similar name

—Reserving name

— —Application required

— —Transfer of name to another

— —Cancellation of name reservation
—Name change

— —Prohibition against transacting business
—Registration of name

Application for registration

—Required contents

— —Mandatory form—Execution
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§ 30:72
§30:73
§ 30:74
§ 30:75
§ 30:76
§ 30:77
§ 30:78
§ 30:79
§ 30:80
§ 30:81

§ 30:82
§ 30:83
§ 30:84
§ 30:85
§ 30:86

§ 30:87

§ 30:88
§ 30:89
§ 30:90
§ 30:91
§ 30:92
§ 30:93
§ 30:94
§ 30:95
§ 30:96
§ 30:97
§ 30:98
§ 30:99
§ 30:100
§ 30:101
§ 30:102
§ 30:103
§ 30:104
§ 30:105

§ 30:106
§ 30:107
§ 30:108
§ 30:109
§ 30:110
§ 30:111
§ 30:112
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—Filing requirements

— —Delivery

— —Delayed effectiveness

—Acceptance by Secretary of State

— —Effect

Amending registration

—Filing amendment

— —Name change amendments

—Filing fee

Service of process on foreign limited liability
company

—Service on Secretary of State

— —How made

— —Mailing to registered agent

— —Return

Foreign limited liability company as party in a
lawsuit

Withdrawal of foreign limited liability company from
Texas

—Application

—~Certificate—Required contents

— — —Execution

— —Filing of application

— —Acceptance by Secretary of State

— — —Effect

—Required filing

—Automatic withdrawal on conversion

Registration revocation

—Mandatory revocation

—Discretionary revocation

—Revocation for criminal conduct

— —When authorized

— —Court filing

—Notice for certain failures

— —By registration certified mail

— —Opportunity to cure

—Notice for failure to pay certificate filing fees or
taxes or check dishonored

— —By regular mail

—Action by Secretary of State

—Effect

—Reinstatement

— —Application execution

— —Filing fee

— —When authorized
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§ 30:113
§ 30:114
§ 30:115
$ 30:116
§ 30:117
§ 30:118
§ 30:119
§ 30:120
§ 30:121
§ 30:122
§ 30:123
§ 30:124
§ 30:125
§ 30:126
§ 30:127

— —When not authorized

— —When authorized—Effect

— — — —Personal liability

Transacting business in Texas without registration

—Cannot maintain court actions

— —Holders in due course

—Contracts and acts of company

—No personal liability for debts and liabilities

—Defense of actions

—Liability for certain additional amounts

— —Back taxes and fees

— —Penalties for delinquent taxes and fees

— —Fine

— —Attorney General action

Mergers, interest exchanges, and conversions
involving foreign limited liability companies

III. CHECKLISTS

§ 30:128 Foreign limited liability company registration
application contents checklist

IV. FORMS

§ 30:129 Model forms

§ 30:130 Application for amended registration for Foreign
Professional Limited Liability Company

§ 30:131  Application for registration by Foreign Limited
Liability Company

§ 30:132  Application for reservation of entity name

§ 30:133 Registration of Foreign Limited Liability Company
name

§ 30:134  Certificate of withdrawal
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