Index

ABATEMENT
Survival actions, § 23:4

ABNORMALLY DANGEROUS ACTIVITIES
Strict Liability, this index

ACCIDENT REPORT PRIVILEGE
Discovery, § 25:17

ACTS OF GOD
Causation, concurring causes, § 3:5
Strict liability, abnormally dangerous activities and Acts of God, § 6:5

ADDICTS

Alcoholic beverages, liability of commercial vendors for selling or furnishing to
habitually addicted persons, § 11:5

ADDITUR
Punitive damages, § 15:9
Wrongful death actions, § 21:7

ADMINISTRATIVE RULES
Evidence of violation of administrative rules, § 24:11
Negligence, duty created by administrative rule, § 1:5

ADMINISTRATOR AD LITEM
Wrongful death actions, appointment of administrator ad litem, § 19:2

ADMISSIONS AND DECLARATIONS
Summary judgment, § 28:14

ADOPTION
Sovereign immunity, scope of statutory waiver, § 9:1

AFFIDAVITS
Summary judgment, § 28:14

AGENTS AND AGENCY
Comparative negligence, imputed comparative negligence, § 5:7
Imputed negligence, § 4:4
Sovereign immunity, agency relationships and scope of statutory waiver, § 9:4

ALCOHOLIC BEVERAGES, LIABILITY FOR SELLING AND
FURNISHING
Generally, §§ 11:1 to 11:13

Addicts, liability of commercial vendors for selling or furnishing to habitually
addicted persons, § 11:5
Alcohol defense, tort reform, § 11:13
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PErsoNaL INJURY

ALCOHOLIC BEVERAGES, LIABILITY FOR SELLING AND
FURNISHING—Cont’d
Causation, requirement of, § 11:9
Cause of action, defense of comparative negligence, § 11:14
Commercial vendors
Addicts, liability of commercial vendors for selling or furnishing to habitually
addicted persons, § 11:5
Minors, liability of commercial vendors for selling or furnishing to minors,
§ 11:4
Non-addicted adults, liability of commercial vendors for selling or furnishing
to persons over lawful drinking age and not habitually addicted, § 11:7
Common law rule, § 11:1
Damages, § 11:11
Insurance, alcohol liability exclusion clause, § 11:12
Intoxication, requirement of, § 11:10
Judicial recognition of liability through statutory interpretation, § 11:2
Legislative response to judicial expansion of liability, § 11:3
Minors, liability of commercial vendors for selling or furnishing to minors,
§11:4
Non-addicted adults, liability of commercial vendors for selling or furnishing to
persons over lawful drinking age and not habitually addicted, § 11:7
Open house parties, § 11:6
Social hosts, liability of, § 11:6
Tavern owners, § 11:8

AMUSEMENTS
Negligence, duty of operators of public places of amusement and entertainment,
§1:9
Premises liability, standard of care owed by operators of places of public amuse-
ment and entertainment, § 10:6

APPARENT AUTHORITY
Imputed Negligence, this index

APPEAL OR REVIEW
Medical malpractice, appellate review of pre-suit investigation compliance,
§ 12:8
Punitive damages, constitutionality, § 15:4
Record on appeal, § 24:6
Sovereign immunity, review of non-final orders denying a claim of, § 9:19

ARBITRATION
Medical malpractice, § 12:12

Punitive damages, recovery of punitive damages in arbitration proceedings,
§ 15:23
Wrongful death actions, § 18:6

ASSAULT AND BATTERY
Imputed negligence, § 4:9

Punitive damages, recovery of punitive damages in assault and battery action,
§ 15:21
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INDEX

ASSUMPTION OF RISK
Defense, § 5:12
Strict liability, abnormally dangerous activities and assumption of risk, § 6:5

ATTORNEYS

Attorney’s Fees, this index

Client relations, § 27:1

Discharge of attorney prematurely without cause, attorney’s right to compensa-
tion, § 27:8

Employment agreement, § 27:2

Fee agreements. Attorney’s Fees, this index

Procuring a fee contract by improper of illegal means, § 27:3

Sovereign immunity, providing legal representation at public expense to govern-
ment employees who are sued individually, § 9:4

Withdrawal by attorney, right to attorney’s fees, § 27:6

ATTORNEY’S FEES
Generally, § 27:2 et seq.
Charging excessive, illegal and prohibited fees, § 27:3
Contingent fee contracts
Generally, §§ 27:9 to 27:12
Alternative contingent fee contracts, § 27:12
Amount of fee, standards regulating, § 27:10
Oral contracts, § 27:9
Partial contingent fee contracts, § 27:12
Personal injury cases, § 27:10
Property damage cases, § 27:10
Structured settlements, contingency fee agreements and structured settlements,
§27:11
Waiver of fee limitations, § 27:10
Wrongful death cases, § 27:10
Discharge of attorney
Prematurely without cause, attorney’s right to compensation, § 27:8
With cause, attorney’s right to compensation, § 27:7
Division of fees, § 27:5
Employment agreement, § 27:2
Excessive fees, charging, § 27:3
Fee agreements
Charging excessive, illegal and prohibited fees, § 27:3
Contingent fee contracts, above
Discharge of attorney prematurely without cause, attorney’s right to
compensation, § 27:8
Discharge of attorney with cause, attorney’s right to compensation, § 27:7
Division of fees, § 27:5
Employment agreement, § 27:2
Excessive fees, charging, § 27:3
Florida Bar Rules, application of, § 27:2
Illegal fees, charging, § 27:3
Minors, fee agreements with minors, § 27:4
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ATTORNEY’S FEES—Cont’d
Fee agreements—Cont’d
Procuring a fee contract by improper of illegal means, § 27:3
Prohibited fees, charging, § 27:3
Withdrawal by attorney, right to attorney’s fees, § 27:6
Florida Bar Rules, application to fee agreements, § 27:2
Illegal fees, charging, § 27:3
Minors, fee agreements with minors, § 27:4
Partial contingent fee contracts, § 27:12
Personal injury cases, contingent fee contracts, § 27:10
Procuring a fee contract by improper of illegal means, § 27:3
Prohibited fees, charging, § 27:3
Property damage cases, contingent fee contracts, § 27:10
Punitive damages, calculation of attorney’s fees, § 15:8
Sovereign immunity, recovery of attorney’s fees, § 9:11
Structured settlements, contingency fee agreements and structured settlements,
§27:11
Waiver of fee limitations, contingent fee contracts, § 27:10
Withdrawal by attorney, right to attorney’s fees, § 27:6
Wrongful death actions, § 21:9

ATTRACTIVE NUISANCES
Comparative negligence and causes of action based on attractive nuisance doc-
trine, § 5:9
Premises liability, trespassers and attractive nuisance doctrine, § 10:4

AUTOMOBILE ACCIDENT CASES
Comparative negligence, imputed comparative negligence, § 5:7
Imputed negligence, § 4:10
Rear-end collisions, § 24:8
Seat belt defense, §§ 5:13, 22:3

AUTOMOBILE NEGLIGENCE CASES
Generally, §§ 29:1 to 29:20
Aggravation of a pre-existing injury or condition, special damages, § 29:10
Causation, tort exemption, § 29:14
Damages
Generally, §§ 29:6 to 29:11
Aggravation of a pre-existing injury or condition, special damages, § 29:10
Finding by jury, award of non-economic damages, § 29:9
Future economic damages, reasonable certainty standard, § 29:8
Loss of consortium, damage claims, § 29:11
Non-economic damages, recoverable, § 29:6
Specific threshold injury, plaintiff may recover non-economic damages, § 29:7
Death, threshold injuries, § 29:5
Defense motions, plaintiff can meet the threshold requirements, § 29:20
Expert medical testimony
Generally, §§ 29:15 to 29:18
Independent medical examinations, § 29:18
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AUTOMOBILE NEGLIGENCE CASES—Cont’d
Expert medical testimony—Cont’d
Permanent injury, establish, § 29:15
Refute claim of permanent injury, defendant, § 29:16
Subjective evidence of pain and suffering, permanent injury, § 29:17
Finding by jury, award of non-economic damages, § 29:9
Future economic damages, reasonable certainty standard, § 29:8
Independent medical examinations, expert medical testimony, § 29:18
Jury
Finding by jury, award of non-economic damages, § 29:9
Permanent threshold injury, tort exemption, § 29:13
Loss of an important bodily function, significant and permanent, § 29:2
Loss of consortium, damage claims, § 29:11
Medical probability, permanent injury within reasonable degree of, § 29:3
No-fault Law, threshold requirements, § 29:1
Non-economic damages
Generally, §§ 29:1 to 29:20
Finding by the jury, permanent injury, § 29:9
Recoverable, § 29:6
Specific threshold injury, accident, § 29:7
Tort Exemption, below
Permanent injury
Claim, expert medical testimony, § 29:16
Expert medical testimony, § 29:15
Finding by the jury, award of non-economic damages, § 29:9
Future economic damages, recovery of, § 29:8
Reasonable degree of medical probability, § 29:3
Subjective evidence of pain and suffering, § 29:17
Permanent threshold injury, jury question, § 29:13
Pleading requirements, § 29:19
Prima facie case, tort exemption, § 29:12
Reasonable degree of medical probability, permanent injury, § 29:3
Recovery of non-economic damages
Generally, §§ 29:1 to 29:20
Refute claim of permanent injury, expert medical testimony, § 29:16
Scarring or disfigurement, significant and permanent, § 29:4
Specific threshold injury, plaintiff may recover non-economic damages, § 29:7
Subjective evidence of pain and suffering, permanent injury, § 29:17
Threshold injuries
Generally, §§ 29:2 to 29:5
Death, § 29:5
Loss of an important bodily function, significant and permanent, § 29:2
Reasonable degree of medical probability, permanent injury, § 29:3
Scarring or disfigurement, significant and permanent, § 29:4
Threshold requirements, No-fault Law, § 29:1
Tort exemption, non-economic damages
Generally, §§ 29:12 to 29:14
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AUTOMOBILE NEGLIGENCE CASES—Cont’d
Tort exemption, non-economic damages—Cont’d
Causation, § 29:14
Permanent threshold injury, jury question, § 29:13
Prima facie case, § 29:12

BIRTH
Medical malpractice, Birth-Related Neurological Injury Compensation Plan,
§ 12:4
Wrongful birth, causes of action for wrongful birth and life, § 16:5

BURDEN OF PROOF
Generally, § 24:1
Allocating burden of proof, § 24:2
Causation, § 3:10
Closing argument, § 24:3
Motions for directed verdict, § 24:2
Motions for summary judgment, § 24:2
Opening statements, § 24:3
Persuasion, burden of, §§ 24:1, 24:3
Producing evidence, burden of, §§ 24:1, 24:2

CAPITAL IMPROVEMENTS
Sovereign immunity, capital improvements and property control functions and
scope of statutory waiver, § 9:9

CAPTAIN OF THE SHIP DOCTRINE
Imputed negligence, medical malpractice, § 4:2

CAUSATION

Generally, §§ 3:1 to 3:14

Abnormally dangerous activities, intervening and concurring causes, § 6:5

Acts of God, concurring causes, § 3:5

Actual knowledge, foreseeability established by, § 3:4

Automobile negligence cases, tort exemption, § 29:14

Burden of proof, § 3:10

Causation-in-fact, §§ 3:2, 3:3

Comparative negligence of plaintiff as concurring cause, § 3:5

Concurring causes, § 3:5

Constructive knowledge, foreseeability established by, § 3:4

Criminal conduct, intervening causes, § 3:6

Duty, foreseeability and duty and causation, § 1:4

Elements, essential, § 3:2

Evidentiary matters, § 3:10

Firemen, rescue doctrine and professional rescuers, § 3:14

Foreseeability test, §§ 3:2, 3:4

Health care provider, original tortfeasor’s liability for subsequent negligence of
health care provider, § 3:9

Intervening causes, §§ 3:6, 3:7

Jury instructions, unavoidable accidents, § 3:13
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CAUSATION—Cont’d
Market-share alternate theory of liability, § 3:10
Medical malpractice actions based on negligence, § 12:17
Mental incapacity, sudden onset of, § 3:13
More-likely-than-not standard, § 3:10
Multiple defendants, concurring causes, § 3:5
Natural and probable consequences standard, foreseeability test, § 3:4
Natural causes, concurring causes, § 3:5
Negligence per se, violation of statute, ordinance or regulation as, § 3:8
Ordinance, violation of, § 3:8
Physical incapacity, sudden onset of, § 3:13
PIP benefits, § 3:12
Plaintiff’s comparative negligence as concurring cause, § 3:5
Plaintiff’s conduct as intervening cause, § 3:6
Plaintiff’s negligence as sole or intervening cause of injury, § 3:7
Policemen, rescue doctrine and professional rescuers, § 3:14
Policy considerations for concept of proximate cause, § 3:1
Prima facia evidence of negligence, violation of statute, ordinance or regulation
as, § 3:8
Procedural matters, § 3:11
Products liability, § 13:5
Professional rescuers, rescue doctrine and, § 3:14
Questions of fact
Foreseeability, § 3:4
Proximate causation, § 3:11

Reasonable man’s knowledge, foreseeability established by what reasonable man
should know, § 3:4
Regulation, violation of, § 3:8
Remote consequences standard, foreseeability established by, § 3:4
Rescue doctrine, § 3:14
Scope of danger standard, foreseeability test, § 3:4
Statutes
Foreseeability established by statute, § 3:4
Violation of statute, § 3:8
Strict liability, violation of statute, ordinance or regulation as creating, § 3:8
Subsequent negligence of health care provider, original tortfeasor’s liability,
§3:9
Substantial factor standard, concurring causes, § 3:5
Tort exemption, automobile negligence cases, § 29:14
Unavoidable accidents, related doctrine, § 3:13
Uninsured motorist coverage, § 3:12
Wrongful death actions, § 17:4

CHARACTER EVIDENCE
Evidence, § 24:15

CHARITABLE INSTITUTIONS
Negligence, liability of charitable institutions, § 1:7

Index-7



PErsoNaL INJURY

CHILDREN
Attorney’s fees, fee agreements with minors, § 27:4
Comparative negligence of children, § 5:6
Duty. Negligence, this index
Imputed comparative negligence, parents and children, § 5:7
Imputed negligence, § 4:8
Standard of care, reasonable person standard for children and for those with
custody and control of children, § 2:10
Wrongful death actions, court approval of settlement, § 18:3

CHOICE OF LAW
Wrongful death actions, § 18:2

CIVIL CONSPIRACY
Joint and several liability, theory of liability, § 7:7

CIVIL LIABILITY
Negligence, civil liability established by violation of statute, ordinance, or
administrative rule, § 1:5

CIVIL REMEDIES FOR CRIMINAL PRACTICES ACT
Criminal convictions, use in subsequent civil proceedings, § 14:8

COLLATERAL ESTOPPEL
Criminal Convictions, Use in Subsequent Civil Proceedings, this index

COLLATERAL SOURCE RULE
Wrongful death actions, § 21:6

COMMERCIAL CARRIER TEST
Sovereign immunity, § 9:6

COMMON CARRIERS
Imputed negligence, torts committed by employees of common carriers, § 4:11
Negligence, duty of common carriers, § 1:14

COMPARATIVE FAULT
Products liability, § 13:25

COMPARATIVE NEGLIGENCE
Agency relationship, imputed comparative negligence, § 5:7
Apportionment of damages, § 5:3
Attractive nuisance, causes of action based on attractive nuisance doctrine, § 5:9
Automobile accident cases, imputed comparative negligence, § 5:7
Causation, comparative negligence of plaintiff as concurring cause, § 3:5
Causation, proximate, § 5:3
Cause of action, alcoholic beverages, liability for selling and furnishing, § 11:14
Children
Comparative negligence of children, § 5:6
Imputed comparative negligence, parents and children, § 5:7
Default, entry of default against defendant, § 5:9
Defenses, cause of action based on violation, § 11:14
Derivative claims, imputed comparative negligence, § 5:7
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COMPARATIVE NEGLIGENCE—Cont’d
Distraction rule, § 5:3
Duty, § 5:3
Employer-employee relationships, imputed comparative negligence, § 5:7
Husband and wife, imputed comparative negligence, § 5:7
Imputed comparative negligence, § 5:7
Inapplicability, tortious conduct for which comparative negligence not defense,
§5:8
Intentional torts, § 5:8
Joint enterprise, imputed comparative negligence, § 5:7
Jury issue, § 5:4
Mary Carter Agreements, prohibition against, § 5:11
Modified form of comparative negligence, adoption of, § 5:2
Nature of comparative doctrine, § 5:3
Parents and children, imputed comparative negligence, § 5:7
Remittitur, order granting new trial and remittitur, § 5:4
Rescue cases, § 5:11
Set-off, settlement agreements and right to set-off, § 5:10
Settlement agreements and right to set-off, § 5:10
Special verdict forms, § 5:3
Standard of care, § 5:3
Statutory violation, § 5:3
Step in the dark rule, § 5:3
Strict liability, abnormally dangerous activities, § 6:5
Third persons, comparative negligence of third persons who are not parties, § 5:5
Tortious conduct for which comparative negligence not defense, § 5:8
Willful, wanton, and reckless conduct, § 5:8
Wrongful death actions, imputed comparative negligence, § 5:7

COMPROMISES
Evidence of offers to settle or compromise claim, § 24:15

CONFIDENTIAL SETTLEMENT AGREEMENTS
Products liability, § 13:9

CONSORTIUM
Sovereign immunity, loss of consortium claims, § 9:12

CONSTITUTIONAL LAW
Punitive damages, constitutionality, §§ 15:3, 15:4

CONTINGENT FEE CONTRACTS
Attorney’s Fees, this index

CONTRACTS
Contingent fee contracts. Attorney’s Fees, this index
Exculpatory clauses, § 2:4
Fee agreements. Attorney’s Fees, this index
Indemnity, contractual indemnity, § 8:3
Negligence
Duty created by contract, § 1:6
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CONTRACTS—Cont’d
Negligence—Cont’d
Standard of care established by contract, § 2:4
Punitive damages, recovery of punitive damages in breach of contract actions,
§ 15:18
Subrogation, contractual subrogation, § 8:9
Wrongful death actions, breach of contract, § 17:3

CONTRIBUTION
Generally, §§ 8:13 to 8:20
Common liability, § 8:15
Determining pro rata shares, § 8:16
Enforcement of right to contribution after judgment entered in underlying action,

§ 8:17

Equitable actions, contribution actions as, § 8:13
Exoneration of codefendant in underlying action, § 8:15
Intentional torts, § 8:15
Jury, contribution actions as not requiring jury trial, § 8:13
Procedural matters, § 8:20
Release and covenant not sue, § 8:19
Settlement agreement, right to contribution based on, § 8:18
Statute of limitations, § 8:20

Strict liability, right of party found strictly liable to seek contribution for other
tortfeasors, § 6:16

Uniform Contribution Among Tortfeasors Act

Generally, § 8:14

Common liability, § 8:15

Determining pro rata shares, § 8:16

Enforcement of right to contribution after judgment entered in underlying

action, § 8:17

Exoneration of codefendant in underlying action, § 8:15

Intentional torts, § 8:15

Procedural matters, § 8:20

Release and covenant not sue, § 8:19

Settlement agreement, right to contribution based on, § 8:18

Statute of limitations, § 8:20

When cause of action accrues and when it may be brought, § 8:20
When cause of action accrues and when it may be brought, § 8:20

CORPORATIONS
Punitive damages, direct corporate liability, § 15:14
Survival actions, dissolved corporations, § 23:7

COUNTERCLAIMS
Sovereign immunity, § 9:12

COVENANT NOT SUE
Contribution, § 8:19
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CRASHWORTHINESS DOCTRINE
Products liability, § 13:5

CREDITOR CLAIMS
Wrongful death actions, § 21:4

CRIMINALACTS
Imputed negligence, § 4:9
Premises liability, establishing liability for criminal acts of third persons, § 10:8

CRIMINAL CONVICTIONS, USE IN SUBSEQUENT CIVIL
PROCEEDINGS
Generally, § 14:1 et seq.
Civil Remedies for Criminal Practices Act, § 14:8
Collateral estoppel doctrine, generally, § 14:3
Guilty plea, conviction based on, § 14:5
Guilty verdict after trial, conviction based on, § 14:5
Nolo contendere plea, conviction based on, § 14:5
Offenses that give rise to restitution, § 14:6
Prior conviction, requirement of, § 14:5
Procedural use of statutes, § 14:7
Statutory requirements and procedural use of statutes
Offenses that give rise to restitution, § 14:6
Prior conviction, requirement of, § 14:5
Procedural use of statutes, § 14:7
Victim, § 14:4
Victim and Witness Protection Acts
Constitutionality, § 14:2
Restitution provisions, § 14:1
Statutory requirements and procedural use of statutes, § 14:4
Withheld adjudications of guilt, § 14:5

CULPABLE NEGLIGENCE
Negligence, § 1:2

CURBS
Premises liability, § 10:12

CUSTOM
Evidence of routine custom, § 24:15
Negligence and standard of care, § 2:5

DAMAGES
Abnormally dangerous activities, damage limitations, § 6:3
Alcoholic beverages, liability for selling and furnishing, § 11:11
Automobile Negligence Cases, this index
Comparative negligence, apportionment of damages, § 5:3
Insurance coverage, lack of relevance to issues of liability and damages, § 24:15
Punitive Damages, this index
Sovereign immunity, statutory limits on damages, § 9:11
Strict liability, abnormally dangerous activities and damage limitations, § 6:3
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DAMAGES—Cont’d
Survival actions, damages recoverable, § 23:2
Wrongful Death Actions, this index

DANGEROUS INSTRUMENTALITY DOCTRINE
Imputed negligence, § 4:10

DEATH
Threshold injuries, automobile negligence cases, § 29:5

DEFAULTS
Comparative negligence, entry of default against defendant, § 5:9

DEFENSE MOTIONS

Plaintiff can meet the threshold requirements, automobile negligence cases,
§29:20

DEFENSES
Generally, §§ 5:1 to 5:15
Assumption of risk, § 5:12
Attractive nuisance, comparative negligence and causes of action based on
attractive nuisance doctrine, § 5:9
Comparative Negligence, this index
Contributory negligence, demise of doctrine, § 5:1
Express assumption of risk, § 5:12
Implied assumption of risk, § 5:12
Imputed comparative negligence, § 5:7
Indemnity, § 8:6
Jury instructions
Assumption of risk, § 5:12
Seat belt defense, § 5:13
Mary Carter Agreements, prohibition against, § 5:11
Other defenses, § 5:15
Rescue cases, comparative negligence, § 5:11
Seat belt defense, § 5:13
Set-off, settlement agreements and right to set-off, § 5:10
Settlement agreements and right to set-off, § 5:10
Spoliation of evidence, § 26:3
Statute of limitations, § 5:14
Strict liability, abnormally dangerous activities, § 6:5
Subrogation, defenses to subrogation claim, § 8:12
Wrongful Death Actions, this index

DEPOSITIONS
Discovery, this index

DESTRUCTIVE TESTING
Discovery, § 25:10

DISCOVERY
Generally, §§ 25:1 to 25:17
Accident report privilege, § 25:17
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DISCOVERY—Cont’d
Any matter, scope of discovery, § 25:3
Apex Doctrine
Protection of High-Level Government and corporate officers from deposition,
§ 25:7
Compliance, enforcing compliance with discovery rules, § 25:14
Court proceedings, use of depositions in court proceedings, § 25:8
Depositions. Oral depositions, below
Destructive testing, § 25:10
Documents, production of documents and other things, § 25:10
Electronically stored information, § 25:5
Enforcement, enforcing compliance with discovery rules, § 25:14
Examination of person, § 25:11
Financial relationships
Parties and attorneys, medical care providers and expert witnesses, § 25:4
Interrogatories, § 25:9
Items, production of documents and other things, § 25:10
Jurisdictional issues, discovery to resolve, § 25:1
Limitations on broad scope of discovery, § 25:3
Medical malpractice, informal discovery, § 12:9
Motions for protective order, § 25:14
Motions to compel discovery, § 25:14
Non-physical examination of person, § 25:11
Oral depositions
Generally, § 25:6
Use of depositions in court proceedings, § 25:8
Parties and attorneys
Financial relationships, § 25:4
Medical care providers and expert witnesses, § 25:4
Pending actions, scope of discovery, § 25:3
Physical examination of person, § 25:11
Privileges, § 25:15
Production of documents and other things, § 25:10
Products liability, disclosure of information obtained during discovery, § 13:9
Protection of High-Level Government and corporate officers from deposition
Apex Doctrine, § 25:7
Protective order, motions for, § 25:14
Purpose of discovery, § 25:1
Request for admissions, § 25:12
Required initial disclosure, § 25:2
Sanctions for discovery violations, § 25:13
Sanctions imposed for spoliation of evidence, § 26:4
Scope of discovery, § 25:3
Testing, destructive, § 25:10
Work product privilege, § 25:16

DISFIGUREMENT
Threshold injuries, automobile negligence cases, § 29:4
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DISSOLVED CORPORATIONS
Survival actions, § 23:7

DISTRACTIONS
Comparative negligence, distraction rule, § 5:3

DOCUMENTS
Discovery, production of documents and other things, § 25:10

DOGS, INJURIES CAUSED BY
Strict Liability, this index

DUTY
Negligence, this index

ECONOMIC LOSS RULE
Negligence, economic loss rule and duty based on breach of contract, § 1:6

EDUCATIONAL INSTITUTIONS
Duty to supervise, transport, and educate students, § 1:11
Sovereign immunity, § 9:10

ELECTRONICALLY STORED INFORMATION
Discovery, § 25:5

EMERGENCIES
Negligence, sudden emergencies and standard of care, § 2:11
Shelters, statutory immunity for emergency shelter providers, § 1:7

EMOTIONAL DISTRESS
Negligence, independent duty of care to injured parties and infliction of emo-
tional distress, § 1:15

EMPLOYERS AND EMPLOYEES
Comparative negligence, employer-employee relationships and imputed
comparative negligence, § 5:7
Hiring and retention, employer’s duty of care, § 1:13
Imputed Negligence, this index
Negligence, employer’s duty of care, § 1:13
Punitive damages, recovery against employers and principals, § 15:15
Sovereign Immunity, this index

ENTERTAINMENT
Negligence, duty of operators of public places of amusement and entertainment,
§1:9
Premises liability, standard of care owed by operators of places of public amuse-
ment and entertainment, § 10:6
ENVIRONMENT
Commercial and industrial waste, and toxic substances, § 6:7
Strict liability for abnormally dangerous activities, environmental pollution
caused by commercial and industrial waste, and toxic substances, § 6:7
EQUITY
Considerations, post-judgment motions, § 31:12
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EQUITY—Cont’d
Contribution actions as equitable actions, § 8:13
Subrogation, equitable subrogation, § 8:8

ESTATES
Wrongful death actions, damages recoverable by estates, § 21:4

ETHNICITY
Juror challenges based on, § 30:5

EVIDENCE
Administrative rule, violation of, § 24:11
Burden of Proof, this index
Character evidence, § 24:15
Citation, evidence that party issued traffic citation for causing accident, § 24:15
Compromise, evidence of offers to settle or compromise claim, § 24:15
Conclusive presumptions, § 24:7
Conditional relevancy, § 24:5
Custom, evidence of routine custom, § 24:15
Excluding relevant evidence, § 24:5
Expert Witnesses, this index
Habit, evidence of routine habit, § 24:15
Industry standard, violation of, § 24:11
Inferences, §§ 24:9, 24:12, 26:6
Insurance coverage, lack of relevance to issues of liability and damages, § 24:15
Investigating officer’s opinion concerning who caused accident, § 24:15
Lawsuits, evidence of plaintift’s prior lawsuits, § 24:15
Motion to reopen to introduce new evidence, § 24:16
New evidence, motion to reopen, § 24:16
Offers to settle or compromise claim, § 24:15
Opinion evidence
Expert opinions, § 24:13
Investigating officer’s opinion concerning who caused accident, § 24:15
Lay witnesses, opinion testimony by, § 24:14
Witness testimony regarding opinions and inference, § 24:12
Ordinance, violation of, § 24:11
Payment of medical and similar expenses, § 24:15
Pictures, § 24:15
Practice, evidence of routine practice, § 24:15
Presumptions, § 24:7
Prior lawsuits, evidence of plaintiff’s prior lawsuits, § 24:15
Rear-end collisions, § 24:8
Rebuttable presumptions, § 24:7
Record on appeal, § 24:6
Relevant evidence, § 24:5
Remedial measures, evidence of subsequent remedial measures, § 24:15
Res ipsa loquitur, § 24:10
Routine practice, habit, and custom, evidence of, § 24:15
Rulings on evidence, § 24:6
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EVIDENCE—Cont’d
Settle, evidence of offers to settle or compromise claim, § 24:15
Similar accidents or incidents, evidence of, § 24:15
Spoliation of Evidence, this index
Statute, violation of, § 24:11
Subjective evidence of pain and suffering, medical expert testimony, § 29:17
Summary judgment
Generally, §§ 28:13 to 28:15
Admissibility, § 28:13
Affidavits, § 28:14
Contradictory evidence, § 28:15
Declarations, § 28:14
Video evidence, § 28:15
Videotapes, § 24:15
Violation of statute, ordinance, administrative rule, or industry standard, § 24:11

EXAMINATION OF PERSON
Discovery, § 25:11

EXCULPATORY AGREEMENTS
Products liability, § 13:27

EXCULPATORY CLAUSES
Negligence, standard of care, § 2:4

EXCUSABLE NEGLECT
Post-judgment motions, § 31:8

EXEMPLARY DAMAGES
Punitive Damages, this index

EXPERT MEDICAL TESTIMONY
Automobile Negligence Cases, this index

EXPERT WITNESSES
Evidence, § 24:13
Medical malpractice, expert witness who establishes standard of care, § 12:16
Wrongful death actions, grief expert, § 21:2

EXPLOSIVES
Strict liability, use of explosives as abnormally dangerous activity, § 6:7

EXPRESS WARRANTIES
Warranties, this index

FAMILIES
Comparative negligence, husband and wife and imputed comparative negligence,
§ 5.7
Imputed negligence, imputing negligence from one family member to another,
§4:8
Intrafamily immunity, parental duty and intrafamily immunity, § 1:10
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FIRE PROTECTION
Sovereign immunity, fire-protection decisions and activities and scope of statu-
tory waiver, § 9:8

FIREFIGHTERS
Premises liability, establishing liability for injuries to firefighters, § 10:6

FLOORS
Premises liability, § 10:12

FOOD DONORS
Negligence, statutory immunity for food donors, § 1:7

FRAUD
Post-judgment motions, § 31:10

FUTURE ECONOMIC DAMAGES
Recovery, permanent injury is not established, § 29:8

GENDER
Juror challenges based on, § 30:5

GOING AND COMING RULE
Imputed negligence, § 4:3

GOOD SAMARITAN ACT
Medical malpractice, § 12:25
Negligence, statutory immunity, § 1:7

GRATUITOUS AGENTS
Imputed negligence, § 4:4

GRATUITOUS EMPLOYEES
Imputed negligence, § 4:2

HABIT
Evidence of routine habit, § 24:15

HEALTH

Department of Health and Rehabilitative Services, scope of statutory waiver of
sovereign immunity, § 9:10

HEARINGS
Summary judgment, § 28:8

HIGH-SPEED CHASES
Negligence, duty of law enforcement officers, § 1:12
Sovereign immunity, scope of statutory waiver, § 9:8

HUSBAND AND WIFE
Punitive damages, recovery against husband or wife based on vicarious liability,
§ 15:15

IMMUNITY
Sovereign Immunity, this index
Statutory immunity from liability, § 1:7
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IMMUNITY—Cont’d
Wrongful Death, this index

IMPLIED WARRANTIES
Warranties, this index

IMPROVEMENTS TO REAL PROPERTY
Products liability, § 13:2

IMPUTED NEGLIGENCE
Generally, §§ 4:1 to 4:13
Agent and principal, § 4:4
Apparent authority
Agent, § 4:4
Independent contractor, § 4:7
Assault and battery, § 4:9
Automobile accident cases, § 4:10
Borrowed employees, § 4:2
Captain of the ship doctrine, medical malpractice, § 4:2
Children, liability for acts, § 4:8
Common carriers, torts committed by employees of, § 4:11
Comparative negligence, imputed, § 5:7
Criminal acts, § 4:9
Dangerous instrumentality doctrine, § 4:10
Detour by employee, § 4:3
Employer-employee relationship
Borrowed employees, § 4:2
Captain of the ship doctrine, medical malpractice, § 4:2
Detour, § 4:3
Establishing the relationship, § 4:2
Frolic, § 4:3
Going and coming rule, § 4:3
Gratuitous employees, § 4:2
Independent contractor, employee distinguished from, § 4:2
Ratification of employee’s conduct by employer, § 4:3
Ridesharing arrangements, § 4:3
Scope of employment, § 4:3
Subemployees, § 4:2
Volunteers, § 4:2
Establishing employment relationship, § 4:2
Exceptions to scope of employment rule, § 4:11
Families, imputing negligence from one family member to another, § 4:8
Frolic by employee, § 4:3
Going and coming rule, § 4:3
Gratuitous agents, § 4:4
Gratuitous employees, § 4:2
Immediate control, torts committed by employee in immediate control of
employer with knowledge of need to control, § 4:11
In loco parentis doctrine, § 4:8
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IMPUTED NEGLIGENCE—Cont’d
Indemnification, § 4:12
Indemnity, § 4:12
Independent contractors
Generally, § 4:7
Employee distinguished from independent contractor, § 4:2
Inherently dangerous work, activities and instrumentalities, independent contrac-
tors, § 4:7
Intentional torts, § 4:9
Joint venture and joint enterprise, § 4:6
Medical malpractice, captain of the ship doctrine, § 4:2
Nondelegable duties, independent contractors, § 4:7
Ownership of dangerous instrumentality, § 4:10
Partnerships, § 4:5
Pleading requirements, § 4:13
Principal and agent, § 4:4
Punitive damages, § 4:1
Ratification of employee’s conduct by employer, § 4:3
Ridesharing arrangements, § 4:3
Scope of employment, §§ 4:3, 4:11
Subemployees, § 4:2
Volunteers, §§ 4:2, 4:4

IN LOCO PARENTIS DOCTRINE
Imputed negligence, § 4:8

INADVERTANCE
Post-judgment motions, § 31:8

INCOMPETENTS
Wrongful death actions, court approval of settlement, § 18:3

INCONVENIENT FORUM
Wrongful death actions, § 18:1

INDEMNITY
Generally, §§ 8:1 to 8:6
Binding effect of judgment or settlement in main action, § 8:4
Common law indemnity, § 8:2
Contractual indemnity, § 8:3
Defense, § 8:6
Imputed negligence, § 4:12
Procedural matters, § 8:5
Sovereign immunity, statute of limitations for indemnity claims, § 9:13
Statute of limitations, defense, § 8:6
Subsequent tortfeasors who aggravate injury, § 8:1
Vouching in rule, § 8:4
Workers’ Compensation Act, defense, § 8:6

INDEPENDENT CONTRACTORS
Imputed Negligence, this index
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INDEPENDENT CONTRACTORS—Cont’d
Sovereign immunity, scope of statutory waiver, § 9:4

INDEPENDENT MEDICAL EXAMINATIONS
Expert medical testimony, automobile negligence cases, § 29:18

INDUSTRY STANDARDS
Duty created by industry standard, § 1:5
Evidence of violation of industry standards, § 24:11
Products liability, compliance or noncompliance with industry evidence of
defectiveness, § 13:4
Standard of care, § 2:5

INFERENCES
Evidence, §§ 24:9, 24:12, 26:6
Spoliation of evidence, § 26:6

INITIAL DISCLOSURE
Discovery, § 25:2

INJURED THIRD PARTIES
Negligence, independent duty of care to injured third parties, § 1:15

INSANITY
Wrongful death actions, insanity as defense, § 22:8

INSURANCE
Alcohol liability exclusion clause, § 11:12

Evidence of insurance coverage, lack of relevance to issues of liability and dam-
ages, § 24:15
Punitive damages, insurance coverage for punitive damages, § 15:16

INTENT
Negligence, intent as not element of negligence, § 1:1

INTENTIONAL TORTS
Contribution, § 8:15
Imputed negligence, § 4:9
Sovereign immunity, scope of statutory waiver, § 9:4

INTEREST
Sovereign immunity, recovery of interest under waiver statute, § 9:11

INTERROGATORIES
Discovery, § 25:9

INTERSPOUSAL TORT IMMUNITY
Wrongful death actions, defenses, § 22:10

INTOXICATION
Negligence, voluntary intoxication and reasonable care standard, § 2:7

Punitive damages, assessing amount of punitive damages in actions in which
defendant was intoxicated, § 15:8
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INTRAFAMILY IMMUNITY
Parental duty and intrafamily immunity, § 1:10

INVITEES
Premises liability, establishing liability for injuries to invitees, § 10:6

JOINT AND SEVERAL LIABILITY
Generally, §§ 7:1 to 7:12
Civil conspiracy, theories of liability, § 7:7
Common law rule, § 7:2
Concert of action, theory of liability, § 7:5
Development of the doctrine of joint and several liability, §§ 7:2, 7:3
Imputed negligence theory of liability, § 7:8
Independent tortious acts, theory of liability, § 7:6
Legislative abrogation of joint and several liability, § 7:1
Market-share alternate theory, unidentified tortfeasors, § 7:9
Partial elimination of doctrine of joint and several liability, § 7:3
Procedural matters
Release, § 7:11
Separate and successive suits against each joint tortfeasor, § 7:10
Settlement offers, § 7:12
Release, § 7:11
Separate and successive suits against each joint tortfeasor, § 7:10
Settlement offers, § 7:12
Statutory modification and partial elimination of doctrine of joint and several
liability, § 7:3
Theories of liability
Generally, §§ 7:4 to 7:9
Civil conspiracy, § 7:7
Concert of action, § 7:5
Imputed negligence, § 7:8
Independent tortious acts, § 7:6
Unidentified tortfeasors, § 7:9
Unidentified tortfeasors, § 7:9

JOINT ENTERPRISES
Imputed negligence, § 4:6

JOINT VENTURES
Imputed negligence, § 4:6
Punitive damages, recovery against based on vicarious liability, § 15:15

JUDGMENT
Offers of judgment, § 7:12

JUDICIAL ERRORS
Generally, §§ 31:2 to 31:5
Alter judgment, motion, § 31:5
Amend judgment, motion, § 31:5
New trial motion, § 31:2
Rehearing motion, § 31:3
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JURISDICTION
Discovery, discovery to resolve jurisdictional issues, § 25:1

JURY
Generally, §§ 30:1 to 30:11
Automobile Negligence Cases, this index
Contribution actions as not requiring jury trial, § 8:13
Ethnicity, challenges based on, § 30:5
Failure to disclose information on voir dire examination, § 30:6
Gender, challenges based on, § 30:5
Inconsistent jury verdict, § 30:11
Interview, procedural requirements to obtain juror interview, § 30:8
Jury Instructions, this index
Misconduct of jurors, § 30:7
Number or jurors, § 30:10
Peremptory challenges, § 30:4
Polling the jury, § 30:9
Race, challenges based on, § 30:5
Scope of voir dire examination, § 30:2
Strikes for cause, § 30:3
Untruthful answers, providing on voir dire examination, § 30:6
Verdicts, this index
Voir dire examination, §§ 30:2 to 30:6

JURY INSTRUCTIONS
Defenses, this index
Punitive damages, § 15:8
Standard of care, defendant’s rules of conduct, § 2:5

KNOWLEDGE
Causation, foreseeability established by actual knowledge, § 3:4

Standard of care, knowledge of physical disability and reasonable person stan-
dard, § 2:7

LANDLORDS AND TENANTS
Premises liability, landlord and tenant liability, § 10:10

LAW ENFORCEMENT OFFICERS
Negligence, duty of law enforcement officers, § 1:12
Premises liability, § 10:6
Sovereign immunity, scope of statutory waiver, § 9:8

LEARNED INTERMEDIARY RULE
Products liability, § 13:13

LICENSEES
Premises liability, establishing liability for injuries to licensees, § 10:5

LICENSES
Sovereign immunity, licensing functions and scope of statutory waiver, § 9:7
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LIMITATIONS
Contribution, statute of limitations, § 8:20
Defenses, § 5:14
Indemnity, statute of limitations defense, § 8:6
Medical Malpractice, this index
Products liability, statute of limitations, § 13:26
Sovereign immunity, statute of limitations, § 9:13
Subrogation, statute of limitations, § 8:12
Survival actions, statute of limitations, § 23:9
Wrongful death actions, defense of statute of limitations, § 22:4

LORD CAMPBELL’S ACT
Wrongful death actions, § 16:3

LOSS OF CONSORTIUM
Damage claims, automobile negligence cases, § 29:11

LOSS OF IMPORTANT BODILY FUNCTION
Threshold injuries, automobile negligence cases, § 29:2

MALICE
Punitive damages, actual malice and legal malice, § 15:5

MANDAMUS
Sovereign immunity, § 9:17

MARKET SHARE ALTERNATIVE THEORY OF RECOVERY
Joint and several liability, unidentified tortfeasors, § 7:9
Products liability, § 13:14

MEDICAL EXPENSES
Evidence of payment of medical and similar expenses, § 24:15

MEDICAL MALPRACTICE
Generally, §§ 12:1 to 12:26
Appellate review of pre-suit investigation compliance, § 12:8
Arbitration, § 12:12
Birth-Related Neurological Injury Compensation Plan, § 12:4
Causation, medical malpractice actions based on negligence, § 12:17
Claimant’s presuit investigation, § 12:6
Comparative negligence, § 12:22
Competence, direct liability under duty to screen, evaluate, and review compe-
tence of medical staff, § 12:20
Defendant’s presuit investigation, § 12:7
Defenses
Comparative negligence, § 12:22
Good Samaritans, § 12:25
Limitations, statute of limitations, § 12:24
Physician-patient privilege, § 12:23
Repose, statute of repose, § 12:24
Statute of limitations and repose, § 12:24
Work-product privilege, § 12:23
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MEDICAL MALPRACTICE—Cont’d
Duty of care. Negligence, medical malpractice actions based on negligence,
below
Expert witness who establishes standard of care, medical malpractice actions
based on negligence, § 12:16
Good Samaritans, § 12:25
Historical development of Medical Malpractice Act, § 12:2
Imputed negligence, captain of the ship doctrine, § 4:2
Inferences, medical malpractice actions based on negligence, § 12:18
Informal discovery, § 12:9
Investigation and notice requirements, § 12:5
Investigation compliance, appellate review of, § 12:8
Limitations
Statute of limitations, § 12:24
Statutory limitations on noneconomic damages, § 12:26
Medical Malpractice Reform Act, scope, § 12:3
Negligence, medical malpractice actions based on negligence
Causation, § 12:17
Competence, direct liability under duty to screen, evaluate, and review compe-
tence of medical staff, § 12:20
Duty of care
Establishing duty of care, § 12:13
Nature and extent of duty of care, § 12:14
Expert witness who establishes standard of care, § 12:16
Inferences, § 12:18
Pleading requirements, § 12:21
Presumptions, § 12:18
Reasonably prudent similar heath care provider, § 12:16
Res ipsa loquitur, § 12:18

Staff, direct liability under duty to screen, evaluate, and review competence of
medical staff, § 12:20
Standard of care, §§ 12:15, 12:16
Vicarious liability, § 12:19
Noneconomic damages, statutory limitations on, § 12:26
Physician-patient privilege, § 12:23
Pleading requirements, medical malpractice actions based on negligence, § 12:21
Presuit requirements
Arbitration, § 12:12
Claimant’s presuit investigation, § 12:6
Defendant’s presuit investigation, § 12:7
Informal discovery, § 12:9
Investigation and notice requirements, § 12:5
Reasonable basis for claim, court determination, § 12:10
Sanctions for failure to comply with presuit investigation, discovery, and
notice requirements, § 12:11
Presumptions, medical malpractice actions based on negligence, § 12:18
Reasonable basis for claim, court determination, § 12:10
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MEDICAL MALPRACTICE—Cont’d

Reasonably prudent similar heath care provider, medical malpractice actions
based on negligence, § 12:16

Repose, statute of repose, § 12:24

Res ipsa loquitur, medical malpractice actions based on negligence, § 12:18

Sanctions for failure to comply with presuit investigation, discovery, and notice
requirements, § 12:11

Sovereign immunity, statute of limitations, § 9:13

Staff, direct liability under duty to screen, evaluate, and review competence of
medical staff, § 12:20

Standard of care, medical malpractice actions based on negligence, §§ 12:15,
12:16

Statute of limitations and repose, § 12:24

Statutory limitations on noneconomic damages, § 12:26

Vicarious liability, medical malpractice actions based on negligence, § 12:19
Work-product privilege, § 12:23

MEDICAL PROBABILITY
Threshold injuries, automobile negligence cases, § 29:3

MENTAL CAPACITY
Standard of care, reasonable person standard, § 2:8

MINORS
Children, this index

MISCONDUCT
Post-judgment motions, § 31:10

MISREPRESENTATION
Post-judgment motions, § 31:10

MISTAKE
Post-judgment motions, § 31:8

MORAL OBLIGATION
Negligence, legal duty distinguished from moral obligation, § 1:3

MOTIONS TO STRIKE

Punitive damages, motion to strike or dismiss claim for punitive damages,
§ 15:10

MUNICIPAL CORPORATIONS
Sovereign immunity, development of law of municipal sovereign immunity,
§9:1
NEGLIGENCE
Generally, §§ 1:1 to 1:16
Active and passive negligence, § 1:1
Administrative rule, duty created by, § 1:5

Amusement, duty of operators of public places of amusement and entertainment,
§1:9
Automobile Negligence Cases, this index
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NEGLIGENCE—Cont’d
Causation, this index
Charitable institutions, liability of, § 1:7
Children. Duty, below
Civil liability established by violation of statute, ordinance, or administrative
rule, § 1:5
Common carriers, duty of, § 1:14
Comparative Negligence, this index
Concepts, basic concepts of negligence, § 1:1
Contract, duty created by, § 1:6
Culpable negligence, § 1:2
Defenses, this index
Degrees of negligence, § 1:2
Duty
Generally, § 1:3
Administrative rule, duty created by, § 1:5
Amusement, duty of operators of public places of amusement and entertain-
ment, § 1:9
Causation, foreseeability and duty and causation, § 1:4
Charitable institutions, liability of, § 1:7
Children
Educational institutions, duty to supervise students, § 1:11
Parental duty toward children, § 1:10
School board, duty to supervise students, § 1:11
Teachers, duty to supervise students, § 1:11
Civil liability established by violation of statute, ordinance, or administrative
rule, § 1:5
Common carriers, duty of, § 1:14
Comparative negligence, § 5:3
Contract, duty created by, § 1:6
Economic loss rule, duty based on breach of contract, § 1:6
Educational institutions, duty to supervise, transport, and educate students,
§1:11
Educational institutions, duty to supervise students, § 1:11
Emergency shelter providers, statutory immunity for, § 1:7
Emotional distress, infliction of, § 1:15
Employer’s duty of care, § 1:13
Entertainment, duty of operators of public places of amusement and entertain-
ment, § 1:9
Food donors, statutory immunity for, § 1:7
Foreseeability of harm, duty created by, § 1:4
Good Samaritan Act, § 1:7
Hazardous spill volunteers, statutory immunity for, § 1:7
High speed pursuit cases, § 1:12
Hiring and retention, employer’s duty of care, § 1:13
Immunity
Intrafamily immunity, doctrine of, § 1:10
Statutory immunity from liability, § 1:7
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NEGLIGENCE—Cont’d
Duty—Cont’d
Industry standard, duty created by, § 1:5
Injured third parties, independent duty of care to, § 1:15
Intrafamily immunity, doctrine of, § 1:10
Law enforcement officers, duty of, § 1:12
Medical Malpractice, this index
Moral obligation, legal duty distinguished from, § 1:3
Ordinance, duty created by, § 1:5
Parental duty toward children, § 1:10
Police, duty of law enforcement officers, § 1:12
Preventing misconduct of third parties, § 1:16
Public places, duty of operators of public places of amusement and entertain-
ment, § 1:9
Question of law or fact, § 1:3
Relationships, duty created by special relationships, §§ 1:8 to 1:15
Rescue doctrine, § 1:15
School athletic events
Duty to supervise, § 1:11
Physicians, statutory immunity for volunteer physicians, § 1:7
School boards, duty to supervise, transport, and educate students, § 1:11
Special relationships, duty created by, §§ 1:8 to 1:15
Statute, duty created by, § 1:5
Statutory immunity from liability, § 1:7
Students, duty of teachers, educational institutions, and school boards to
supervise students, § 1:11
Teachers, duty to supervise students, § 1:11
Volunteering, duty voluntarily assumed, § 1:7
Economic loss rule, duty based on breach of contract, § 1:6
Educational institutions, duty to supervise, transport, and educate students,
§1:11
Elements of negligence, § 1:1
Emergency shelter providers, statutory immunity for, § 1:7
Emotional distress, independent duty of care to injured parties and infliction of
emotional distress, § 1:15
Employer’s duty of care, § 1:13
Entertainment, duty of operators of public places of amusement and entertain-
ment, § 1:9
Food donors, statutory immunity for, § 1:7
Foreseeability of harm, duty created by, § 1:4
Good Samaritan Act, § 1:7
Gross negligence, § 1:2
Hazardous spill volunteers, statutory immunity for, § 1:7
High speed pursuit cases, § 1:12
Hiring and retention, employer’s duty of care, § 1:13
Immunity. Duty, above
Imputed Negligence, this index
Industry standard, duty created by, § 1:5
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NEGLIGENCE—Cont’d
Injured third parties, independent duty of care to, § 1:15
Intent as not element of negligence, § 1:1
Intrafamily immunity, doctrine of, § 1:10
Joint and Several Liability, this index
Law enforcement officers, duty of, § 1:12
Medical Malpractice, this index
Moral obligation, legal duty distinguished from, § 1:3
Ordinance, duty created by, § 1:5
Ordinary negligence, § 1:2
Parental duty toward children, § 1:10
Passive and active negligence, § 1:1
Police, duty of law enforcement officers, § 1:12

Premises liability, distinction between active negligence and dangerous condition
on premises, § 10:2

Preventing misconduct of third parties, duty, § 1:16
Products Liability, this index
Proximate cause. Causation, this index

Public places, duty of operators of public places of amusement and entertain-
ment, § 1:9

Question of law or fact, § 1:3

Relationships, duty created by special relationships, §§ 1:8 to 1:15
Rescue doctrine, § 1:15

School athletic events. Duty, above

School boards, duty to supervise, transport, and educate students, § 1:11
Slight negligence, § 1:2

Special relationships, duty created by, §§ 1:8 to 1:15

Standard of Care, this index

Statute, duty created by, § 1:5

Statutory immunity from liability, § 1:7

Students, duty of teachers, educational institutions, and school boards to
supervise students, § 1:11

Summary judgment, § 28:16

Teachers, duty to supervise students, § 1:11
Volunteering, duty voluntarily assumed, § 1:7
Wrongful death actions, § 17:2

NEWLY DISCOVERED EVIDENCE
Post-judgment motions, § 31:9

NO-FAULT LAW
Threshold requirements, automobile negligence cases, § 29:1

NONDELEGABLE DUTIES
Imputed negligence, independent contractors, § 4:7

NON-ECONOMIC DAMAGES
Automobile Negligence Cases, this index
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NUISANCES
Strict liability for abnormally dangerous activities distinguished from nuisance,
§6:8
OBVIOUS DANGER DOCTRINE
Premises liability, § 10:7

OFFERS
Offers to settle or compromise claim, evidence of, § 24:15

OPINION EVIDENCE
Evidence, this index

ORAL DEPOSITIONS
Discovery, this index

ORDINANCES
Evidence of violation of ordinance, § 24:11
Negligence, duty created by ordinance, § 1:5

PAIN AND SUFFERING
Subjective evidence, medical expert testimony, § 29:17

PARENTAL AND FAMILY IMMUNITY
Wrongful death actions, defenses, § 22:11

PARTIES
Products liability, proper parties, § 13:7

PARTNERSHIPS
Imputed negligence, § 4:5
Punitive damages, recovery against partnerships, § 15:15

PEREMPTORY CHALLENGES
Jurors, § 30:4

PERMANENT INJURY
Automobile Negligence Cases, this index

PERSONAL REPRESENTATIVES
Wrongful death actions, who may be appointed personal representatives, § 19:2

PHYSICAL CHARACTERISTICS
Standard of care, reasonable person standard, § 2:7

PHYSICAL HARM RULE
Strict liability, abnormally dangerous activities, § 6:3

PHYSICIAN-PATIENT PRIVILEGE
Medical malpractice, § 12:23

PICTURES
Evidence, § 24:15

PILE DRIVING
Strict liability for abnormally dangerous activities, pile-driving operations, § 6:7
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PLEADING
Automobile negligence, pleading requirements, § 29:19
Imputed negligence, pleading requirements, § 4:13
Punitive damages, §§ 15:10, 15:15
Sovereign immunity, §§ 9:12, 9:15

POLICE
Law Enforcement Officers, this index

POLLING THE JURY
Generally, § 30:9

POLLUTION

Strict liability for abnormally dangerous activities, environmental pollution cause
by commercial and industrial waste, and toxic substances, § 6:7

POST-JUDGMENT MOTIONS
Generally, §§ 31:1 to 31:14
Alter judgment, motion, § 31:5
Amend judgment, motion, § 31:5
Correction of errors, Rule 1.540
Generally, §§ 31:6 to 31:13
Equitable considerations, § 31:12
Excusable neglect, § 31:8
Finality of judgment or order, § 31:13
Fraud, § 31:10
General requirements, § 31:7
Inadvertance, § 31:8
Judgment has been satisfied, released or discharge, § 31:12
Misconduct, § 31:10
Misrepresentation, § 31:10
Mistake, § 31:8
Newly discovered evidence, § 31:9
Surprise, § 31:8
Void judgments, relief from, § 31:11
Directed verdict, § 31:14
Equitable considerations, § 31:12
Excusable neglect, § 31:8
Finality of judgment or order, § 31:13
Fraud, § 31:10
General requirements, § 31:7
Inadvertance, § 31:8
Judgment has been satisfied, released or discharge, § 31:12
Judicial errors
Generally, §§ 31:2 to 31:5
Alter judgment, motion, § 31:5
Amend judgment, motion, § 31:5
New trial motion, § 31:2
Rehearing motion, § 31:3
Misconduct, § 31:10
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POST-JUDGMENT MOTIONS—Cont’d
Misrepresentation, § 31:10
Mistake, § 31:8
New trial motion, § 31:2
Newly discovered evidence, § 31:9
Rehearing motion, § 31:3
Surprise, § 31:8
Void judgments, relief from, § 31:11

PRACTICE
Evidence of routine practice, § 24:15

PREMISES LIABILITY
Generally, §§ 10:1 to 10:13
Amusements, standard of care owed by operators of places of public amusement
and entertainment, § 10:6
Attractive nuisance doctrine, trespassers and, § 10:4
Away from premises, establishing liability for injuries, § 10:8
Control and possession of premises, establishing liability, § 10:3
Criminal acts of third persons, establishing liability for injuries, § 10:8
Curbs, § 10:12
Dangerous condition on premises, distinction between active negligence and
dangerous condition on premises, § 10:2
Distinction between active negligence and dangerous condition on premises,
§ 10:2
Duty of care, establishing liability
Generally, § 10:1
Amusements, standard of care owed by operators of places of public amuse-
ment and entertainment, § 10:6

Attractive nuisance doctrine, trespassers and, § 10:4

Away from premises, establishing liability for injuries, § 10:8

Control and possession of premises, § 10:3

Criminal acts of third persons, establishing liability for injuries, § 10:8

Dangerous condition on premises, distinction between active negligence and
dangerous condition on premises, § 10:2

Distinction between active negligence and dangerous condition on premises,
§ 10:2

Entertainment, standard of care owed by operators of places of public amuse-
ment and entertainment, § 10:6

Firefighters, § 10:6

Foreseeability test, establishing liability for injuries away from premises or
caused by third persons, § 10:8

Inherently dangerous activity, engaging in, § 10:8

Invitees, § 10:6

Latent dangers, duty to warn invitees, § 10:6

Law enforcement officers, § 10:6

Licensees, § 10:5

Obvious danger doctrine, § 10:7
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PREMISES LIABILITY—Cont’d
Duty of care, establishing liability—Cont’d
Parks and recreational areas, persons who make property available to public,
§10:3
Standard for determining who is liable, § 10:3
Third persons, establishing liability for injuries caused by third persons, § 10:8
Trespassers, § 10:4
Entertainment, standard of care owed by operators of places of public amuse-
ment and entertainment, § 10:6
Firefighters, establishing liability for injuries to, § 10:6
Floors, § 10:12
Foreseeability test, establishing liability for injuries away from premises or
caused by third persons, § 10:8
Inherently dangerous activity, engaging in, § 10:8
Invitees, establishing liability for injuries to, § 10:6
Landlord and tenant liability, § 10:10
Latent dangers, duty to warn invitees, § 10:6
Law enforcement officers, § 10:6
Licensees, establishing liability for injuries to, § 10:5
Natural conditions, § 10:12
Negligence, distinction between active negligence and dangerous condition on
premises, § 10:2
Obvious danger doctrine, § 10:7
Parking lots, § 10:12
Parks and recreational areas, persons who make property available to public,
§10:3
Particular conditions that commonly cause injury, § 10:12
Parties who may be held liable
Landlord and tenant liability, § 10:10
Public and governmental entities, § 10:11
Work performed or being performed on premises, liability of owners, contrac-
tors, architects, and engineers for injuries caused by, § 10:9
Public and governmental entities, liability of, § 10:11
Sidewalks, § 10:12
Slip and fall cases, § 10:13
Standard for determining who is liable, § 10:3
Third persons, establishing liability for injuries caused by third persons, § 10:8
Water, bodies of, § 10:12
Work performed or being performed on premises, liability of owners, contrac-
tors, architects, and engineers for injuries caused by, § 10:9

PRESUMPTIONS
Evidence, § 24:7
Spoliation of evidence, § 26:5

PRIVILEGES
Discovery, § 25:15
Physician-patient privilege, medical malpractice actions, § 12:23
Strict liability, abnormally dangerous activities, § 6:5
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PROCEDURE

Contribution, procedural matters, § 8:20

Indemnity, § 8:5

Joint and several liability
Release, § 7:11
Separate and successive suits against each joint tortfeasor, § 7:10
Settlement offers, § 7:12

Punitive damages, § 15:10

Release, joint and several liability, § 7:11

Separate and successive suits against each joint tortfeasor, joint and several

liability, § 7:10

Settlement offers, joint and several liability, § 7:12

Strict liability, abnormally dangerous activities, § 6:6

Subrogation, procedure to assert subrogation rights, § 8:11

PRODUCTION OF DOCUMENTS AND OTHER THINGS
Discovery, § 25:10

PRODUCTS LIABILITY
Generally, §§ 13:1 to 13:26
Causation, § 13:5
Comparative fault, § 13:25
Confidential settlement agreements, § 13:9
Crashworthiness doctrine, § 13:5
Defects, § 13:4
Defendants, § 13:7
Defenses
Comparative fault, § 13:25
Statute of limitations, § 13:26
Definitions
Product, § 13:2
Products liability, § 13:1
Design, negligent design, § 13:12
Discovery, disclosure of information obtained during, § 13:9
Elements, common elements of products liability action, § 13:3
Exculpatory agreements, § 13:27
Existence of defect at time product left defendant’s possession, § 13:6
Express warranty, § 13:21
Fitness for particular purpose, implied warranty, § 13:22
Implied warranties
Fitness for particular purpose, § 13:22
Merchantability, § 13:23
Improvements to real property, § 13:2
Industry standards, compliance or noncompliance with industry evidence of
defectiveness, § 13:4
Learned intermediary rule, § 13:13
Limitations, statute of limitations, § 13:26
Merchantability, implied warranty, § 13:23
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PRODUCTS LIABILITY—Cont’d
Negligence
Design, negligent design, § 13:12
Elements of claim based on negligence, § 13:10
Learned intermediary rule, § 13:13
Manufacturing defects, § 13:11
Market share alternative theory of recovery, § 13:14
Warn, negligent failure to warn, § 13:13
Parties, proper, § 13:7
Plaintiffs, § 13:7
Product, definition of, § 13:2
Punitive damages, recovery of punitive damages in products liability action,
§ 15:20
Remedial measures, evidence of subsequent remedial measures, § 13:4
Resales, individuals or entities who assemble or produce an item for personal use
and resell, § 13:7
Secondary collisions, § 13:5
Services, § 13:2
Services rendered with use of product causing injury, defendants, § 13:7
Settlement agreements, § 13:9
Similar accidents, evidence of occurrence or nonoccurrence of similar accidents
involving product, § 13:4
Statute of limitations, § 13:26
Strict liability
Generally, § 13:15
Defects in strict liability cases, § 13:17
Elements, essential elements of cause of action based on strict liability,
§ 13:16
Pleading essential elements, § 13:16
Standards applied in determining whether product defective, § 13:18
Subsequent remedial measures, evidence of, § 13:4
Successor corporations, § 13:8
Sunshine in Litigation Statute, § 13:9
Theories, development of, § 13:1
Used products, § 13:2
Warn, negligent failure to warn, § 13:13
‘Warranties, breach of
Generally, § 13:19
Disclaimer of warranties, § 13:24
Essential elements of claim based on breach of warranty, § 13:20
Express warranty, § 13:21
Fitness, implied warranty of fitness for particular purpose, § 13:22
Implied warranties, above
Merchantability, implied warranty of, § 13:23
Recovery based on breach of warranty, § 13:19

PROFESSIONALS
Standard of care, reasonable person standard, § 2:9
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PROOF
Burden of Proof, this index
Standard of proof, § 24:4

PROTECTIVE ORDERS
Discovery, motions for protective order, § 25:14
Punitive damages, motion for protective order, § 15:10

PROXIMATE CAUSE
Causation, this index

PUNITIVE DAMAGES
Generally, §§ 15:1 to 15:23
Actions at law, § 15:6
Additur, § 15:9
Amount
Additur, § 15:9
Assessing amount of punitive damage award, § 15:7
Attorney’s fees, calculation of, § 15:8
Correction, responsibility of court to correct excessive or inadequate award,
§ 15:9
Intoxication, actions in which defendant was intoxicated, § 15:8
Jury instructions, § 15:8
Limitations on amount of award, § 15:8
Previous punitive damage awards, effect of, § 15:8
Remittitur, § 15:9
Arbitration proceedings, recovery of punitive damages, § 15:23
Assault and battery, recovery of punitive damages in action, § 15:21
Attorney’s fees, calculation of, § 15:8
Bifurcated procedure, § 15:10
Breach of contract actions, recovery of punitive damages in, § 15:18
Causes of action in which punitive damages may be recovered
Arbitration proceedings, § 15:23
Assault and battery, § 15:21
Breach of contract actions, § 15:18
Insurer bad faith actions, § 15:22
Intoxication, actions in which defendant was intoxicated, § 15:19
Products liability, § 15:20
Types of actions, § 15:17
Constitutionality, §§ 15:3, 15:4
Corporations, direct corporate liability, § 15:14
Deceased tortfeasor’s estate, recovery against, § 15:13
Employers and principals, recovery against, § 15:15
Equity, question of punitive damages in equity, § 15:6
Historical development, § 15:1
Husband and wife relationship, recovery against husband or wife based on
vicarious liability, § 15:15
Imputed negligence, § 4:1
Insurance coverage for punitive damages, § 15:16
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PUNITIVE DAMAGES—Cont’d
Insurer bad faith actions, recovery of punitive damages in, § 15:22
Intoxication
Assessing amount of punitive damages in actions in which defendant was
intoxicated, § 15:8
Recovery of punitive damages actions in which defendant was intoxicated,
§ 15:19
Joint ventures, recovery against based on vicarious liability, § 15:15
Jury instructions, § 15:8
Liability for punitive damages, establishing
Actions at law, § 15:6
Equity, question of punitive damages in equity, § 15:6
Legal standard, § 15:5
Malice, actual malice and legal malice, § 15:5
Prerequisites for punitive damage awards, § 15:6
Unintentional wrongs, § 15:5
Malice, actual malice and legal malice, § 15:5
Motion to strike or dismiss claim for punitive damages, § 15:10
Nature, § 15:2
Parties against whom recovery may be had
Corporations, direct corporate liability, § 15:14
Deceased tortfeasor’s estate, § 15:13
Employers and principals, § 15:15
Husband and wife relationship, § 15:15
Joint ventures, § 15:15
Partnerships, § 15:15
State, its agencies, and employees, § 15:12
Vicarious liability, liability for punitive damages based on doctrine of vicari-
ous liability, § 15:15
Parties entitled to recover, § 15:11
Partnerships, recovery against, § 15:15
Pleading, §§ 15:10, 15:15
Procedure, § 15:10
Products liability, recovery of punitive damages in products liability action,
§ 15:20
Protective order, motion for, § 15:10
Purposes, § 15:2
Remittitur, § 15:9
Sovereign immunity, no award of punitive damages, § 9:11
Standards for establishing liability for punitive damages, § 15:5
State, its agencies, and employees, recovery of punitive damages against,
§ 15:12
Unintentional wrongs, § 15:5

Vicarious liability, liability for punitive damages based on doctrine of vicarious
liability, § 15:15

QUASI-JUDICIAL FUNCTIONS
Sovereign immunity, scope of statutory waiver, § 9:8
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QUESTIONS OF LAW OR FACT
Negligence, § 1:3
Strict liability, abnormally dangerous activities, § 6:6

RACE
Juror challenges based on, § 30:5

REAR-END COLLISIONS
Evidence, § 24:8

REASONABLE CERTAINTY STANDARD
Future economic damages, permanent injury is not established, § 29:8

REASONABLE PERSON STANDARD
Standard of Care, this index

REBUTTABLE PRESUMPTIONS
Presumptions, § 24:7

RELATION BACK DOCTRINE
Wrongful death actions, suit by plaintiff not yet appointed personal representa-
tive, § 19:2

RELEASE AND SETTLEMENT
Wrongful death actions, defenses, § 22:5

RELEASES
Settlements and Releases, this index

REMEDIAL MEASURES
Evidence of subsequent remedial measures, § 24:15
Products liability, evidence of subsequent remedial measures, § 13:4

REMITTITUR
Comparative negligence, order granting new trial and remittitur, § 5:4
Punitive damages, § 15:9

REQUEST FOR ADMISSIONS
Discovery, § 25:12

RES IPSA LOQUITUR
Evidence, § 24:10
Medical malpractice actions based on negligence, § 12:18

RESCUES
Comparative negligence, § 5:11
Independent duty of care to injured third parties, rescue doctrine, § 1:15

REVIVAL
Survival actions, revival procedure, § 23:5

RIDESHARING ARRANGEMENTS
Imputed negligence, § 4:3

RISK
Assumption of risk, § 5:12
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RISK—Cont’d
Standard of care, degree of care commensurate with risk involved, § 2:11

SANCTIONS
Discovery, sanctions for discovery violations, § 25:13

SCARRING
Threshold injuries, automobile negligence cases, § 29:4

SCHOOL BOARDS
Duty to supervise, transport, and educate students, § 1:11
Sovereign immunity, § 9:10

SEAT BELT DEFENSE
Defenses, § 5:13
Wrongful death actions, § 22:3

SECONDARY COLLISIONS
Products liability, § 13:5

SERVICE OF PROCESS
Sovereign immunity, § 9:16

SET-OFF
Comparative negligence, settlement agreements and right to set-off, § 5:10

SETTLEMENTS AND RELEASES
Attorney’s fees, contingency fee agreements and structured settlements, § 27:11
Comparative negligence, settlement agreements and right to set-off, § 5:10
Contribution
Release and covenant not to sue, § 8:19
Settlement agreement, right to contribution based on, § 8:18
Joint and several liability, §§ 7:11, 7:12
Offers to settle, evidence of offers to settle or compromise claim, § 24:15
Products liability, § 13:9
Release and covenant not to sue, contribution, § 8:19
Structured settlements, contingency fee agreements and structured settlements,
§27:11
Subrogation, settlement and release obtained by tortfeasor from insured, § 8:12
Wrongful Death Actions, this index

SHELTERS
Emergency shelter providers, statutory immunity for, § 1:7

SIDEWALKS
Premises liability, § 10:12

SIMILAR ACCIDENTS OR INCIDENTS
Evidence, § 24:15

SLIP AND FALL CASES
Premises liability, § 10:13
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SOCIAL HOSTS
Alcoholic beverages, liability of social hosts for selling and furnishing alcoholic
beverages, § 11:6

SOVEREIGN IMMUNITY
Generally, §§ 9:1 to 9:19
Acts beyond scope of employment, scope of statutory waiver, § 9:2
Acts committed in bad faith, maliciously, or with willful and wanton disregard of
human rights, safety, or property, scope of statutory waiver, §§ 9:2, 9:4
Adoption, scope of statutory waiver, § 9:1
Agency relationships, scope of statutory waiver, § 9:4
Attorney’s fees, recovery of, § 9:11
Capital improvements and property control functions, scope of statutory waiver,
§9:9
Claims, statutory claim requirement, § 9:12
Claims bills, § 9:18
Co-employee of state, scope of statutory waiver and action for injuries by co-
employee of state, § 9:4
Commercial carrier test, § 9:6
Common law rule, § 9:1
Consortium, loss of consortium claims, § 9:12
Contribution claims
Statute of limitations, § 9:13
Suits for contribution, § 9:12
Costs, recovery of, § 9:11
Counterclaims, § 9:12
Damages, statutory limits on, § 9:11
Denial of claim by agency or department, § 9:12
Department of Health and Rehabilitative Services, scope of statutory waiver,
§9:10
Discretionary functions of government, scope of statutory waiver, §§ 9:2, 9:6
Duty-of-care requirement, scope of statutory waiver, § 9:6
Educational services, scope of statutory waiver, § 9:10
Employment relationships
Scope of employment and statutory waiver, § 9:5
Scope of statutory waiver, § 9:4
Exclusive remedy, action against state, its agencies or subdivisions as exclusive
remedy, § 9:4
Executive officer functions, scope of statutory waiver, § 9:7
Failure to comply with notice requirement, § 9:12
Fire-protection decisions and activities, scope of statutory waiver, § 9:8
General services, scope of statutory waiver, § 9:10
Governmental entities encompassed within statutory waiver, scope of statutory
waiver, § 9:3
High-speed chases, scope of statutory waiver, § 9:8
Historical development, § 9:1
Indemnity claims, statute of limitations, § 9:13
Independent contractors, scope of statutory waiver, § 9:4
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SOVEREIGN IMMUNITY—Cont’d
Individual liability of tortfeasor, scope of statutory waiver, § 9:4
Intentional torts, scope of statutory waiver, § 9:4
Interest, recovery of, § 9:11
Law enforcement, scope of statutory waiver, § 9:8
Legal representation, providing legal representation at public expense to govern-
ment employees who are sued individually, § 9:4
Legislative functions, scope of statutory waiver, § 9:7
Licensing functions, scope of statutory waiver, § 9:7
Limitations, statute of limitations, § 9:13
Mandamus, § 9:17
Medical malpractice actions, statute of limitations, § 9:13
Medical services, scope of statutory waiver, § 9:10
Municipal sovereign immunity, development of law, § 9:1
Negligence and intentional torts, scope of statutory waiver, § 9:2
Operational functions of government, scope of statutory waiver, §§ 9:2, 9:6
Permitting functions, scope of statutory waiver, § 9:7
Pleading, §§ 9:12, 9:15
Procedural requirements
Claim requirement, statutory, § 9:12
Claims bills, § 9:18
Consortium, loss of consortium claims, § 9:12
Contribution, suits for, § 9:12
Contribution claims, statute of limitations, § 9:13
Counterclaims, § 9:12
Denial of claim by agency or department, § 9:12
Failure to comply with notice requirement, § 9:12
Indemnity claims, statute of limitations, § 9:13
Limitations, statute of limitations, § 9:13
Mandamus, § 9:17
Medical malpractice actions, statute of limitations, § 9:13
Pleading, §§ 9:12, 9:15
Responsive pleadings, time to file, § 9:16
Review of non-final orders denying a claim of sovereign immunity, § 9:19
Service of process, § 9:16
Subrogation claims, statute of limitations, § 9:13
Time to file responsive pleadings, § 9:16
Venue, § 9:14
Waiver of notice requirements, § 9:12
Professional services, scope of statutory waiver, § 9:10
Public safety, scope of statutory waiver and protection of public safety, § 9:8
Punitive damages, no award of, § 9:11
Quasi-judicial functions, scope of statutory waiver, § 9:8
Responsive pleadings, time to file, § 9:16
Review of non-final orders denying a claim of sovereign immunity, § 9:19
Service of process, § 9:16
Standard utilized by courts to determine applicability of statutory waiver, § 9:6

Index-40



INDEX

SOVEREIGN IMMUNITY—Cont’d
Statutory waiver of sovereign immunity

Acts beyond scope of employment, scope of waiver, § 9:2

Acts committed in bad faith, maliciously, or with willful and wanton disregard
of human rights, safety, or property, §§ 9:2, 9:4

Adoption, § 9:1

Agency relationships, § 9:4

Attorney’s fees, recovery of, § 9:11

Capital improvements and property control functions, § 9:9

Co-employee of state, action for injuries by, § 9:4

Commercial carrier test, § 9:6

Costs, recovery of, § 9:11

Damages, statutory limits on, § 9:11

Department of Health and Rehabilitative Services, § 9:10

Discretionary functions of government, §§ 9:2, 9:6

Duty-of-care requirement, § 9:6

Educational services, § 9:10

Employment, scope of, § 9:5

Employment relationships, § 9:4

Exclusive remedy, action against state, its agencies or subdivisions as
exclusive remedy, § 9:4

Executive officer functions, § 9:7

Fire-protection decisions and activities, § 9:8

General services, § 9:10

Governmental entities encompassed within statutory waiver, § 9:3

High-speed chases, § 9:8

Independent contractors, § 9:4

Individual liability of tortfeasor, § 9:4

Intentional torts, § 9:4

Interest, recovery of, § 9:11

Law enforcement, § 9:8

Legal representation, providing legal representation at public expense to
government employees who are sued individually, § 9:4

Legislative functions, § 9:7

Licensing functions, § 9:7

Medical services, § 9:10

Negligence and intentional torts, scope of waiver, § 9:2

Operational functions of government, §§ 9:2, 9:6

Permitting functions, § 9:7

Professional services, § 9:10

Public safety, protection of, § 9:8

Punitive damages, no award of, § 9:11

Quasi-judicial functions, § 9:8

Standard utilized by courts to determine applicability of statutory waiver,
§ 9:6

Strict liability claims, scope of waiver, § 9:2

Uninsured motorist policy, recovery by injured party under, § 9:11

Strict liability claims, scope of statutory waiver, § 9:2
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SOVEREIGN IMMUNITY—Cont’d
Subrogation claims, statute of limitations, § 9:13
Time to file responsive pleadings, § 9:16
Uninsured motorist policy, recovery by injured party under, § 9:11
Venue, § 9:14
Waiver of notice requirements, § 9:12

SPECIAL DAMAGES
Aggravation of a pre-existing injury or condition, automobile negligence,
§29:10

SPOLIATION OF EVIDENCE
Generally, §§ 26:1 to 26:6
Adverse inference, § 26:6
Cause of action, § 26:2
Defense, § 26:3
Discovery sanctions, imposition of, § 26:4
Valcin presumption, § 26:5

STANDARD OF CARE
Generally, §§ 2:1 to 2:12

Children, reasonable person standard for children and for those with custody and
control of children, § 2:10

Circumstances of each case, § 2:11

Comparative negligence, § 5:3

Concepts, introduction to, § 2:1

Contract, standard of care established by, § 2:4

Courts, standard of care established by, § 2:2

Culpable negligence, § 2:12

Custody and control of children, reasonable person standard for persons with,
§2:10

Custom, § 2:5

Defendant’s rules of conduct, § 2:5

Degrees of negligence, § 2:12

Emergencies, sudden, § 2:11

Establishing standard of care, §§ 2:2 to 2:5

Exculpatory clauses, § 2:4

Gross negligence, § 2:12

Industry standards, § 2:5

Intoxication, voluntary intoxication and reasonable care standard, § 2:7

Jury instructions, defendant’s rules of conduct, § 2:5

Knowledge of physical disability, reasonable person standard, § 2:7

Legislative enactment, standard of care established by, § 2:3

Mental capacity, reasonable person standard, § 2:8

Ordinary negligence, § 2:12

Physical characteristics, reasonable person standard, § 2:7

Professionals, reasonable person standard, § 2:9

Reasonable care as determined by circumstances, § 2:11
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STANDARD OF CARE—Cont’d
Reasonable person standard
Generally, § 2:6
Children, § 2:10
Custody and control of children, persons with, § 2:10
Intoxication, voluntary, § 2:7
Knowledge of physical disability, § 2:7
Mental capacity, § 2:8
Physical characteristics, § 2:7
Professionals, § 2:9
Sudden and unexpected loss of consciousness or physical control, § 2:7
Superior intellect, skill, and knowledge, § 2:9
Risk, degree of care commensurate with risk involved, § 2:11
Slight negligence, § 2:12
Sudden and unexpected loss of consciousness or physical control, § 2:7
Superior intellect, skill, and knowledge, reasonable person standard, § 2:9

STATUTE OF LIMITATIONS
Limitations, this index

STATUTES
Comparative negligence, statutory violations, § 5:3
Evidence of violation of statute, § 24:11
Immunity from liability, statutory, § 1:7
Negligence, duty created by statutes, § 1:5
Sunshine in Litigation Statute, § 13:9

STEP IN THE DARK RULE
Comparative negligence, § 5:3

STRICT LIABILITY
Generally, §§ 6:1 to 6:16
Abnormally dangerous activities

Activities considered abnormally dangerous, § 6:7

Acts of God, § 6:5

Assumption of risk, § 6:5

Causation, intervening and concurring causes, § 6:5

Comparative negligence, § 6:5

Damage limitations, § 6:3

Defenses, § 6:5

Environmental pollution cause by commercial and industrial waste, and toxic
substances, § 6:7

Explosives, use of, § 6:7

Factors determining whether activity is abnormally dangerous, § 6:2

Limitations on extent of strict liability, § 6:5

Nuisance, strict liability for abnormally dangerous activities distinguished
from nuisance, § 6:8

Persons entitled to recover, § 6:4

Physical harm rule, § 6:3

Pile-driving operations, § 6:7
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STRICT LIABILITY—Cont’d
Abnormally dangerous activities—Cont’d
Privilege, § 6:5
Procedure, § 6:6
Questions of law or fact, § 6:6
Scope of abnormal risk rule, § 6:3
Acts of God, abnormally dangerous activities, § 6:5
Animals
Dogs, injuries caused by, below
Wild animals, injuries caused by, § 6:9
Assumption of risk, abnormally dangerous activities, § 6:5
Causation
Generally, § 6:15
Violation of statute, ordinance or regulation as creating strict liability, § 3:8
Comparative negligence, abnormally dangerous activities, § 6:5
Contribution, right of party found strictly liable to seek contribution for other
tortfeasors, § 6:16
Dogs, injuries caused by
Generally, § 6:10
Bad Dog signs, notice defense, § 6:14
Defenses under dog bite and dog injury statutes, § 6:14
Dog bite statute, liability under, § 6:11
Dog injury statute, § 6:12
Estoppel to assert notice defense, § 6:14
Exclusive remedy, strict liability under dog bite and dog injury statutes, § 6:13
Historical development of and distinctions between dog bite and dog injury
statutes, § 6:10
Negligence of person bitten, § 6:14
Environmental pollution cause by commercial and industrial waste, and toxic
substances as abnormally dangerous activity, § 6:7

Explosives, use of explosives as abnormally dangerous activity, § 6:7

Limitations on extent of strict liability, § 6:5

Nuisance, strict liability for abnormally dangerous activities distinguished from
nuisance, § 6:8

Physical harm rule, abnormally dangerous activities, § 6:3

Pile-driving operations as abnormally dangerous activity, § 6:7

Products Liability, this index

Sovereign immunity, strict liability claims and scope of statutory waiver, § 9:2

Wild animals, injuries caused by, § 6:9

STUDENTS

Duty of teachers, educational institutions, and school boards to supervise
students, § 1:11

Sovereign immunity of teachers, educational institutions, and school boards,
§9:10

SUBEMPLOYEES
Imputed negligence, § 4:2
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SUBROGATION
Generally, §§ 8:7 to 8:12
Contractual subrogation, § 8:9
Defenses to subrogation claim, § 8:12
Direct liability, equitable subrogee must not be directly liable, § 8:8
Entire debt, equitable subrogee must pay entire debt, § 8:8
Equitable subrogation, § 8:8
Procedure to assert subrogation rights, § 8:11
Settlement and release obtained by tortfeasor from insured, § 8:12
Sovereign immunity, statute of limitations on subrogation claims, § 9:13
Standing in shoes of injured party, subrogee as, § 8:12
Statute of limitations, § 8:12
Successive or subsequent tortfeasors who aggravate existing injury, § 8:10
Volunteering, equitable subrogee must not act as volunteer, § 8:8

SUICIDE
Wrongful death actions, defense, § 22:9

SUMMARY JUDGMENT
Generally, §§ 28:1 to 28:16
Affidavits, § 28:14
Burdens
Generally, §§ 28:11 to 28:12
Celotex trilogy, § 28:4
Contradictory evidence, § 28:15
Declarations, § 28:14
Evidence
Generally, §§ 28:13 to 28:15
Admissibility, § 28:13
Affidavits, § 28:14
Contradictory evidence, § 28:15
Declarations, § 28:14
Video evidence, § 28:15
Facts, failure to properly support or address, § 28:7
Granting, sua sponte and independently of a motion, § 28:9
Hearings, § 28:8
Historical development of new rule
Generally, §§ 28:2 to 28:4
Celotex trilogy, § 28:4
Judgment granting all or part of the relief requested, § 28:10
Motion, § 28:5
Negligence cases, § 28:16
Orders denying the motion, § 28:10
Persuasion, burden, § 28:12
Procedural requirements
Generally, §§ 28:5 to 28:10
Facts, failure to properly support or address, § 28:7
Granting, sua sponte and independently of a motion, § 28:9
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SUMMARY JUDGMENT—Cont’d

Procedural requirements—Cont’d
Hearings, § 28:8
Judgment granting all or part of the relief requested, § 28:10
Motion, § 28:5
Orders denying the motion, § 28:10
Response, § 28:6

Production, burden, § 28:11

Response, § 28:6

SUNSHINE IN LITIGATION STATUTE
Products liability, § 13:9

SURPRISE
Post-judgment motions, § 31:8

SURVIVAL ACTIONS
Generally, §§ 23:1 to 23:9
Abatement, § 23:4
Damages recoverable, § 23:2
Deceased tortfeasor, § 23:6
Dissolved corporation, § 23:7
Joint obligors, § 23:8
Limitations, statute of limitations, § 23:9
Personal injury, actions involving, § 23:3
Revival procedure, § 23:5

TAVERN OWNERS
Alcoholic beverages, liability for selling and furnishing, § 11:8

TEACHERS
Duty to supervise students, § 1:11
Sovereign immunity, § 9:10

TESTING
Discovery, § 25:10

THIRD PERSONS
Comparative negligence of third persons who are not parties, § 5:5
Independent duty of care to injured third parties, § 1:15

Premises liability, establishing liability for injuries caused by third persons,
§10:8
Preventing misconduct of third parties, duty, § 1:16

THRESHOLD INJURIES
Automobile Negligence Cases, this index

TORT EXEMPTION
Automobile Negligence Cases, this index

TRESPASSERS
Premises liability, establishing liability for injuries to trespassers, § 10:4
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UNIFORM CONTRIBUTION AMONG TORTFEASORS ACT
Contribution, this index

UNINSURED MOTORIST POLICY

Sovereign immunity, recovery by injured party under uninsured motorist policy,
§9:11

VENUE
Sovereign immunity, § 9:14
Wrongful death actions, § 18:1

VERDICTS
Comparative negligence, special verdict forms, § 5:3
Inconsistent jury verdict, § 30:11
Wrongful death actions, § 18:5

VICARIOUS LIABILITY
Medical malpractice actions based on negligence, § 12:19

Punitive damages, liability for punitive damages based on doctrine of vicarious
liability, § 15:15

VICTIM AND WITNESS PROTECTION ACTS

Criminal Convictions, this index Use In Subsequent Civil Proceedings, this
index

VICTIMS
Criminal convictions, use in subsequent civil proceedings, § 14:4

VIDEOTAPES
Evidence, § 24:15

VOID JUDGMENTS
Relief from, post-judgment motions, § 31:11

VOIR DIRE EXAMINATION OF JURORS
Generally, §§ 30:2 to 30:6

VOLUNTEERS
Duty voluntarily assumed, § 1:7
Imputed negligence, §§ 4:2, 4:4
Subrogation, equitable subrogee must not act as volunteer, § 8:8

VOUCHING IN RULE
Indemnity, § 8:4

WAIVER
Sovereign immunity, waiver of notice requirements, § 9:12

WAIVERS
Contingent fee contracts, waiver of fee limitations, § 27:10

WARRANTIES
Products Liability, this index
Wrongful death actions, breach of warranty, § 17:3
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WILD ANIMALS
Strict liability, injuries caused by wild animals, § 6:9

WILLFUL, WANTON, AND RECKLESS CONDUCT
Comparative negligence, § 5:8

WORK PRODUCT PRIVILEGE
Discovery, § 25:16
Medical malpractice, § 12:23

WORKERS’ COMPENSATION ACT
Indemnity, Workers’” Compensation Act as defense to indemnity action, § 8:6

WRONGFUL DEATH ACTIONS
Generally, §§ 16:1 to 16:5, 17:1 to 17:5
Additur, § 21:7
Administrator ad litem, appointment of, § 19:2
Arbitration, § 18:6
Attorney’s fees, § 21:9
Birth, causes of action for wrongful birth and life, § 16:5
Causation, § 17:4
Choice of law, § 18:2
Claimants
Generally, §§ 20:1 to 20:6
Children of decedent, § 20:4
Decedent’s estate, § 20:2
Decedent’s spouse, § 20:3
Dependent blood relatives and siblings, § 20:6
Parents’ right to recover for death of children, § 20:5
Survivor, definition, § 20:1
Collateral source rule, § 21:6
Companionship, instruction, and guidance, § 21:2
Comparative negligence, §§ 5:7, 22:2
Comparative negligence, imputed comparative negligence, § 5:7
Contract, breach of, § 17:3
Court approval of settlement, protection of minors and incompetents, § 18:3
Creditors, claims of, § 21:4
Damages
Generally, §§ 21:1 to 21:9
Additur, § 21:7
Attorney’s fees, § 21:9
Collateral source rule, § 21:6
Companionship, instruction, and guidance, § 21:2
Costs, § 21:9
Creditors, claims of, § 21:4
Death of survivor prior to conclusion of wrongful death action, § 21:3
Estate, damages recoverable by, § 21:4
Funeral expenses, §§ 21:2, 21:4
Grief expert, § 21:2
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WRONGFUL DEATH ACTIONS—Cont’d
Damages—Cont’d
Lost earnings of decedent from injury to death, § 21:4
Lost support and services, § 21:2
Medical expenses, §§ 21:2, 21:4
Mental pain and suffering, § 21:2
Net accumulations, § 21:4
Punitive damages, § 21:5
Remittitur, § 21:7
Survivors, damages recoverable by, § 21:2
Tax consequences, jury consideration of federal income tax consequences,
§ 21:8
Death of survivor prior to conclusion of wrongful death action, § 21:3
Deceased tortfeasor, § 19:4
Decedent, right of action, § 17:5
Decedent’s estate
Claimant, § 20:2
Damages, § 21:4
Decedent’s spouse, claimant, § 20:3
Default, § 17:2
Defendant, § 19:3
Defense of improper plaintiff, § 19:2
Defenses
Generally, §§ 22:1 to 22:11
Comparative negligence, §§ 5:7, 22:2
Imputed comparative negligence, § 5:7
Insanity, § 22:8
Interspousal tort immunity, § 22:10
Parental and family immunity, § 22:11
Prior actions, § 22:6
Release and settlement, § 22:5
Seat belt defense, § 22:3
Statute of limitations, § 22:4
Suicide, § 22:9
Workers’ compensation, exclusive remedy, § 22:7
Dependent blood relatives and siblings, claimants, § 20:6
Evidence, this index
Grief expert, § 21:2
Historical development of wrongful death actions
Generally, §§ 16:1 to 16:5
Birth, causes of action for wrongful birth and life, § 16:5
Common law prohibition, §§ 16:1, 16:2
Criticism of common law prohibition, § 16:2
Legislation, § 16:4
Lord Campbell’s Act, § 16:3
Immunity
Interspousal tort immunity, § 22:10
Parental and family immunity, § 22:11

Index-49



PErsoNaL INJURY

WRONGFUL DEATH ACTIONS—Cont’d
Imputed comparative negligence, § 5:7
Incompetents, court approval of settlement, § 18:3
Inconvenient forum, § 18:1
Insanity defense, § 22:8
Interspousal tort immunity, § 22:10
Legislation, § 16:4
Life, causes of action for wrongful birth and life, § 16:5
Limitations, defense of statute of limitations, § 22:4
Lord Campbell’s Act, § 16:3
Lump sum settlement agreements that do not specify amounts for each survivor,
§18:4
Minors, court approval of settlement, § 18:3
Negligence, § 17:2
Parental and family immunity, § 22:11
Parents’ right to recover for death of children, § 20:5
Parties
Generally, §§ 19:1 to 19:4
Administrator ad litem, appointment of, § 19:2
Claimants, above
Deceased tortfeasor, § 19:4
Defendant, § 19:3
Defense of improper plaintiff, § 19:2
Personal representative, who may be appointed, § 19:2
Plaintiff, § 19:2
Relation back doctrine, suit by plaintiff not yet appointed personal representa-
tive, § 19:2
Personal representative, who may be appointed, § 19:2
Plaintiff, § 19:2
Procedural matters
Generally, §§ 18:1 to 18:6
Arbitration, § 18:6
Choice of law, § 18:2
Court approval of settlement, protection of minors and incompetents, § 18:3
Inconvenient forum, § 18:1
Lump sum settlement agreements that do not specify amounts for each
survivor, § 18:4
Minors, court approval of settlement, § 18:3
Venue, § 18:1
Relation back doctrine, suit by plaintiff not yet appointed personal representa-
tive, § 19:2
Release and settlement, § 22:5
Seat belt defense, § 22:3
Settlements
Court approval of settlement, protection of minors and incompetents, § 18:3
Lump sum settlement agreements that do not specify amounts for each
survivor, § 18:4
Spouse, decedent’s spouse as claimant, § 20:3
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WRONGFUL DEATH ACTIONS—Cont’d
Suicide, defense, § 22:9
Survivor, definition, § 20:1
Venue, § 18:1
Verdict, § 18:5
Warranty, breach of, § 17:3
Wrongful act, § 17:2
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