Introduction to Construction Litigation

Handbook 2025

This work provides an overview of all aspects of construction
litigation as explained by courts across the country. It will aid the
practitioner in drafting, interpreting, and enforcing public and
private agreements. Taken into consideration are disputes relat-
ing to the obligations of all parties involved in executing, financ-
ing, and insuring a project. The reader will learn how to steer a
dispute through the litigation process.

This edition now includes cases discussing these emerging
issues:

[New] Payment due date

Unicorp, L.L.C. v. BRaDD, L.L.C., 397 So. 3d 453 (La. Ct.
App. 3d Cir. 2024), writ denied, 401 So. 3d 660 (La. 2025).
Chapter 6

[New] Exceptions to license law

Bennett v. Cashin, 370 Ga. App. 335, 897 S.E.2d 483
(2024). Chapter 17

[New] Ensuing/resulting loss

Gardens Condominium v. Farmers Insurance Exchange, 2
Wash. 3d 832, 544 P.3d 499 (2024). Chapter 19

[New] Limitation provisions in insurance contracts

Rosenberg-Wohl v. State Farm Fire & Casualty Co., 16
Cal. 5th 520, 323 Cal. Rptr. 3d 95, 551 P.3d 1097 (Cal.
2024). Chapter 19

[New] Liability of developer

Elpers Bros. Construction & Supply, Inc. v. Smith, 230
N.E.3d 920 (Ind. Ct. App. 2024), transfer denied, 238
N.E.3d 1288 (Ind. 2024). Chapter 21

This edition also incorporates recent case law addressing the
following points of law, among others:

Uncertainty

Summit Construction v. Koontz, 2024 WY 68, 550 P.3d 106
(Wyo. 2024). Chapter 1

Oral contract

Summit Construction v. Koontz, 2024 WY 68, 550 P.3d 106
(Wyo. 2024). Chapter 1

Intention of the parties

Lithko Contracting, LLC v. XL Insurance America, Inc., 487
Md. 385, 318 A.3d 1221 (2024). Chapter 3

Plain meaning of words employed

iii



iv

ConsTrUCTION LiTigarion HANDBOOK

Town of Colonie v. Global Contracting & Painting, Inc., 237
A.D.3d 1280, 230 N.Y.S.3d 796 (3d Dep’t 2025). Chapter 3
Parol evidence admissible

Lithko Contracting, LLC v. XL Insurance America, Inc., 487
Md. 385, 318 A.3d 1221 (2024). Chapter 3
Unconscionability

Ramirez v. Charter Communications, Inc., 16 Cal. 5th 478,
322 Cal. Rptr. 3d 825, 551 P.3d 520 (Cal. 2024); Ramirez v.
Charter Communications, Inc., 108 Cal. App. 5th 1297, 330
Cal. Rptr. 3d 211 (2d Dist. 2025). Chapter 3

Lack of license

Bennett v. Cashin, 370 Ga. App. 335, 897 S.E.2d 483 (2024),
Clarke v. Dye-Master Group, Inc., 372 Ga. App. 376, 903
S.E.2d 828 (2024), cert. denied, (Dec. 10, 2024), Electrical
Contracting Solutions Corp. v. Trump Village Section 4,
Inc., 226 A.D.3d 746, 209 N.Y.S.3d 123 (2d Dep’t 2024),
KSP Construction, LLC v. LV Property Two, LLC, 224
A.D.3d 58, 204 N.Y.S.3d 54 (1st Dep’t 2024). Chapter 5
Written modification

Unicorp, L. L. C. v. BRaDD, L. L. C., 397 So. 3d 453 (La.
Ct. App. 3d Cir. 2024), writ denied, 401 So. 3d 660 (La.
2025). Chapter 5

Misrepresentation as breach

Harrell v. DeLuca, 97 F.4th 180 (4th Cir. 2024). Chapter 8
Proving damages

Byers v. Superior Court, 101 Cal. App. 5th 1003, 320 Cal.
Rptr. 3d 748 (1st Dist. 2024), review denied, (Aug. 14, 2024).
Chapter 11

Attorney fees

Byers v. Superior Court, 101 Cal. App. 5th 1003, 320 Cal.
Rptr. 3d 748 (1st Dist. 2024), review denied, (Aug. 14, 2024),
Kayode v. Midas Construction, LLC, 312 A.3d 1229 (D.C.
2024). Chapter 11

Unjust enrichment

Dooley v. Gary the Carpenter Construction, Inc., 388 So. 3d
881 (Fla. 3d DCA 2023), Summit Construction v. Koontz,
2024 WY 68, 550 P.3d 106 (Wyo. 2024). Chapter 12

Duty of care

Lynch v. Peter & Associates etc., 104 Cal. App. 5th 1181,
325 Cal. Rptr. 3d 265 (4th Dist. 2024), review denied, (Nov.
26, 2024). Chapter 13

Contribution

Truck Ins. Exchange v. Kaiser Cement & Gypsum Corp., 16
Cal. 5th 67, 321 Cal. Rptr. 3d 761, 549 P.3d 781 (Cal. 2024).
Chapters 13 and 16

Economic loss

BMI Properties, LLC v. Daewoong, LLC, 224 N.E.3d 1000
(Ind. Ct. App. 2023), transfer denied, 233 N.E.3d 397 (Ind.
2024). Chapter 13
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Privette doctrine

Bowen v. Burns & McDonnell Engineering Co., Inc., 103
Cal. App. 5th 759, 323 Cal. Rptr. 3d 147, 89 Cal. Comp.
Cas. (MB) 762 (1st Dist. 2024), CBRE v. Superior Court,
102 Cal. App. 5th 639, 321 Cal. Rptr. 3d 697, 89 Cal. Comp.
Cas. (MB) 528 (4th Dist. 2024), as modified on denial of
reh’g, (June 28, 2024) and review denied, (Sept. 11, 2024).
Chapter 13

Control over the work

Bowen v. Burns & McDonnell Engineering Co., Inc., 103
Cal. App. 5th 759, 323 Cal. Rptr. 3d 147, 89 Cal. Comp.
Cas. (MB) 762 (1st Dist. 2024). Chapter 13

Elements of fraud claim

Elpers Bros. Construction & Supply, Inc. v. Smith, 230
N.E.3d 920 (Ind. Ct. App. 2024), transfer denied, 238 N.E.3d
1288 (Ind. 2024), Harrell v. DeLuca, 97 F.4th 180 (4th Cir.
2024). Chapter 15

Fraudulent misrepresentation

Harrell v. DeLuca, 97 F.4th 180 (4th Cir. 2024). Chapter 15
Constructive fraud

Harrell v. DeLuca, 97 F.4th 180 (4th Cir. 2024). Chapter 15
False claims

Hendrix ex rel. United States v. J-M Manufacturing
Company, Inc., 76 F.4th 1164 (9th Cir. 2023), United States
ex rel. Lesnik v. ISM Vuzem d.o.o., 112 F.4th 816 (9th Cir.
2024), cert. denied, 145 S. Ct. 1171, 221 L. Ed. 2d 252 (2025)
(Petition for Certiorari docketed December 3, 2024).
Chapter 15

Unfair competition

Rosenberg-Wohl v. State Farm Fire & Casualty Co., 16 Cal.
5th 520, 323 Cal. Rptr. 3d 95, 551 P.3d 1097 (Cal. 2024).
Chapter 16

Consumer protection statutes

Harrell v. DeLuca, 97 F.4th 180 (4th Cir. 2024). Chapter 16
Subrogation

Lithko Contracting, LLC v. XLL Insurance America, Inc., 487
Md. 385, 318 A.3d 1221 (2024). Chapter 16

Mechanics liens

Ponagansett 2 LLC v. Garcia, 312 A.3d 992 (R.I. 2024).
Chapter 16

Nuisance

Lynch v. Peter & Associates etc., 104 Cal. App. 5th 1181,
325 Cal. Rptr. 3d 265 (4th Dist. 2024), review denied, (Nov.
26, 2024). Chapter 16

Nondelegable duty

Elpers Bros. Construction & Supply, Inc. v. Smith, 230
N.E.3d 920 (Ind. Ct. App. 2024), transfer denied, 238 N.E.3d
1288 (Ind. 2024). Chapter 16
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Spoliation of evidence

Safeco Insurance Company of Indiana v. Blue Sky Innova-
tion Group, Inc., 230 N.E.3d 898 (Ind. 2024). Chapter 16
False claims acts

Hendrix ex rel. United States v. J-M Manufacturing
Company, Inc., 76 F.4th 1164 (9th Cir. 2023), United States
ex rel. Lesnik v. ISM Vuzem d.o.o., 112 F.4th 816 (9th Cir.
2024), cert. denied, 145 S. Ct. 1171, 221 L. Ed. 2d 252 (2025)
(Petition for Certiorari docketed December 3, 2024).
Chapter 16

Prompt Payment Act

Schnell v. State Farm Lloyds, 98 F.4th 150 (5th Cir. 2024).
Chapter 16

Violations of license law

Bennett v. Cashin, 370 Ga. App. 335, 897 S.E.2d 483 (2024),
Electrical Contracting Solutions Corp. v. Trump Village
Section 4, Inc., 226 A.D.3d 746, 209 N.Y.S.3d 123 (2d Dep’t
2024), KSP Construction, LLC v. LV Property Two, LLC,
224 A.D.3d 58, 204 N.Y.S.3d 54 (1st Dep’t 2024). Chapter
16

Common work area doctrine

El-Jamaly v. Kirco Manix Construction, LL.C, 514 Mich.
263, 2024 WL 3466163 (2024). Chapter 16

Inverse condemnation

DeVillier v. Texas, 601 U.S. 285, 144 S. Ct. 938, 218 L. Ed.
2d 268 (2024). Chapter 16

Taking

DeVillier v. Texas, 601 U.S. 285, 144 S. Ct. 938, 218 L. Ed.
2d 268 (2024), Sheetz v. County of El Dorado, California,
601 U.S. 267, 144 S. Ct. 893, 218 L. Ed. 2d 224 (2024).
Chapter 16

Labor law

Lusardi Construction Co. v. Department of Industrial Rela-
tions, 102 Cal. App. 5th 1329, 322 Cal. Rptr. 3d 301 (4th
Dist. 2024), City Construction Group, Inc., 373 N.L.R.B.
No. 17, 2024 WL 517599 (2024). Chapter 16

Privity

Elpers Bros. Construction & Supply, Inc. v. Smith, 230
N.E.3d 920 (Ind. Ct. App. 2024), transfer denied, 238 N.E.3d
1288 (Ind. 2024), Lynch v. Peter & Associates etc., 104 Cal.
App. 5th 1181, 325 Cal. Rptr. 3d 265 (4th Dist. 2024), review
denied, (Nov. 26, 2024). Chapter 17

Exceptions to economic loss rule

BMI Properties, LLC v. Daewoong, LLC, 224 N.E.3d 1000
(Ind. Ct. App. 2023), transfer denied, 233 N.E.3d 397 (Ind.
2024). Chapter 17

Waiver as a defense

Ponagansett 2 LLC v. Garcia, 312 A.3d 992 (R.I. 2024).
Chapter 17
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Immunity

Ives v. HMB Professional Engineers, Inc., 2024 WL 2487850
(Ky. Ct. App. 2024), review granted, (Dec. 12, 2024) and not
to be published pursuant to operation of cr 76.28(4)(c), rcr
12.02 (discretionary review granted by Supreme Court
December 12, 2024). Chapter 17

Workers compensation as exclusive remedy

American Compensation Insurance Company v. Ruiz, 389
So. 3d 1060 (Miss. 2024). Chapter 17

False claims

Hendrix ex rel. United States v. J-M Manufacturing
Company, Inc., 76 F.4th 1164 (9th Cir. 2023), United States
ex rel. Lesnik v. ISM Vuzem d.o.o., 112 F.4th 816 (9th Cir.
2024), cert. denied, 145 S. Ct. 1171, 221 L. Ed. 2d 252 (2025)
(Petition for Certiorari docketed December 3, 2024).
Chapter 17

Jurisdiction

Eagle Fire & Water Restoration, Inc. v. City of Dinuba, 102
Cal. App. 5th 448, 321 Cal. Rptr. 3d 593 (5th Dist. 2024).
Chapter 17

Privilege

Byers v. Superior Court, 101 Cal. App. 5th 1003, 320 Cal.
Rptr. 3d 748 (1st Dist. 2024), review denied, (Aug. 14, 2024).
Chapter 17

Express indemnity

New England Building & Bridge, Co., Inc. v. Town of Cohas-
set, 2024 WL 2304843 (D. Mass. 2024) (slip op.), Town of
Colonie v. Global Contracting & Painting, Inc., 237 A.D.3d
1280, 230 N.Y.S.3d 796 (3d Dep’t 2025), Trustees of Boston
University v. Clough, Harbour & Associates LLP, 495 Mass.
682, 255 N.E.3d 596 (2025). Chapter 18

Interpretation of indemnity agreements

Town of Colonie v. Global Contracting & Painting, Inc., 237
A.D.3d 1280, 230 N.Y.S.3d 796 (3d Dep’t 2025). Chapter 18
Interpretation of insurance policy

BITCO General Insurance Corporation v. Smith, 89 F.4th
643 (8th Cir. 2023), California Specialty Insulation, Inc. v.
Allied World Surplus Lines Ins. Co., 102 Cal. App. 5th 1,
321 Cal. Rptr. 3d 193, 89 Cal. Comp. Cas. (MB) 517 (2d
Dist. 2024), Life Skills, Inc. v. Harleysville Insurance
Company, 744 F. Supp. 3d 124 (D. Mass. 2024), MMG In-
surance Company v. Estate of Greenlaw, 2024 ME 28, 314
A.3d 262 (Me. 2024). Chapter 19

Collapse coverage

Life Skills, Inc. v. Harleysville Insurance Company, 744 F.
Supp. 3d 124 (D. Mass. 2024). Chapter 19

Subrogation and waiver of subrogation

Lithko Contracting, LLC v. XL Insurance America, Inc., 487
Md. 385, 318 A.3d 1221 (2024). Chapter 19

vii
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Property damage

Bertisen v. Travelers Home and Marine Insurance Company,
710 F. Supp. 3d 883 (D. Colo. 2024), Lessard v. R.C. Havens
& Sons, Inc., 104 Mass. App. Ct. 572, 241 N.E.3d 744 (2024),
review denied, 494 Mass. 1109, 244 N.E.3d 1006 (2024), St.
Paul Guardian Insurance Company v. Walsh Construction
Company, 99 F.4th 1035 (7th Cir. 2024). Chapter 19
Professional services exclusion

Allied Design Consultants, Inc. v. Pekin Insurance Com-
pany, 2024 IL App (4th) 230738, 479 Ill. Dec. 468, 249
N.E.3d 1050 (App. Ct. 4th Dist. 2024). Chapter 19

Faulty workmanship exclusion

Americo Mallozzi v. Warwick Wings, LLC, 330 A.3d 557
(R.I. 2025). Chapter 19

Exclusion of injuries to employees, contractors, and
employees of contractors

California Specialty Insulation, Inc. v. Allied World Surplus
Lines Ins. Co., 102 Cal. App. 5th 1, 321 Cal. Rptr. 3d 193,
89 Cal. Comp. Cas. (MB) 517 (2d Dist. 2024). Chapter 19
Exclusion for cost of repair or replacement

People’s Trust Insurance Company v. Gunsser, 373 So. 3d
422 (Fla. 6th DCA 2023). Chapter 19
Products-completed operations hazard

Zurich American Insurance Company v. Old Republic Gen-
eral Insurance Corporation, 2024 WL 827710 (Cal. App. 1st
Dist. 2024), unpublished/noncitable (unpublished opinion).
Chapter 19

Ordinance or law compliance coverage and exclusion
Great Northwest Insurance Company v. Campbell, 3 N.W.3d
59 (Minn. Ct. App. 2024), review granted, (May 14, 2024),
Schnell v. State Farm Lloyds, 98 F.4th 150 (5th Cir. 2024).
Chapter 19

Duty to defend

St. Paul Guardian Insurance Company v. Walsh Construc-
tion Company, 99 F.4th 1035 (7th Cir. 2024). Chapter 19
Additional insured

Zurich American Insurance Company v. Old Republic Gen-
eral Insurance Corporation, 2024 WL 827710 (Cal. App. 1st
Dist. 2024), unpublished/noncitable (unpublished opinion).
Chapter 19

Defective workmanship

Lessard v. R.C. Havens & Sons, Inc., 104 Mass. App. Ct.
572, 241 N.E.3d 744 (2024), review denied, 494 Mass. 1109,
244 N.E.3d 1006 (2024). Chapter 19

Prompt payment requirements

Schnell v. State Farm Lloyds, 98 F.4th 150 (5th Cir. 2024).
Chapter 19

Workers compensation and employers liability insur-
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ance
American Compensation Insurance Company v. Ruiz, 389
So. 3d 1060 (Miss. 2024). Chapter 19

e Exhaustion of coverage
Truck Ins. Exchange v. Kaiser Cement & Gypsum Corp., 16
Cal. 5th 67, 321 Cal. Rptr. 3d 761, 549 P.3d 781 (Cal. 2024).
Chapter 19

e Replacement Cost Value
Great Northwest Insurance Company v. Campbell, 3 N.W.3d
59 (Minn. Ct. App. 2024), review granted, (May 14, 2024).
Chapter 19

e Water damage
People’s Trust Insurance Company v. Gunsser, 373 So. 3d
422 (Fla. 6th DCA 2023). Chapter 19

e Third-party beneficiary
Lithko Contracting, LLC v. XL Insurance America, Inc., 487
Md. 385, 318 A.3d 1221 (2024). Chapter 21

e Liability of architect or engineer
Bonilla v. Verges Rome Architects, 382 So. 3d 62 (La. 2024),
Charles Blanchard Construction Corp., Inc. v. 480 King
Street, LLC, 443 S.C. 165, 904 S.E.2d 182 (Ct. App. 2024),
cert. granted, (Jan. 15, 2025), Havison v. Port Authority of
New York & New Jersey, 224 A.D.3d 411, 205 N.Y.S.3d 11
(1st Dep’t 2024), Ives v. HMB Professional Engineers, Inc.,
2024 WL 2487850 (Ky. Ct. App. 2024), review granted, (Dec.
12, 2024) and not to be published pursuant to operation of
cr 76.28(4)(c), rer 12.02 (discretionary review granted by
Supreme Court December 12, 2024), Lynch v. Peter & As-
sociates etc., 104 Cal. App. 5th 1181, 325 Cal. Rptr. 3d 265
(4th Dist. 2024), review denied, (Nov. 26, 2024), Mogan v.
Kellermeyer Godfryt Hart, P.C., 2024 IL App (1st) 232226-U,
2024 WL 4326948 (I1l. App. Ct. 1st Dist. 2024), appeal
denied, 479 Ill. Dec. 767, 251 N.E.3d 389 (Ill. 2025) (unpub-
lished per Supreme Court Rule 23 and not precedent except
in the limited circumstances allowed under Rule 23(e)(1)),
New England Building & Bridge, Co., Inc. v. Town of Cohas-
set, 2024 WL 2304843 (D. Mass. 2024) (slip op.), Americo
Mallozzi v. Warwick Wings, LL.C, 330 A.3d 557 (R.I. 2025),
Thompson Thrift Construction, Inc. v. Modus Studio, PLLC,
2025 Ark. App. 193, 709 S.W.3d 898 (2025), Trustees of Bos-
ton University v. Clough, Harbour & Associates LLP, 495
Mass. 682, 255 N.E.3d 596 (2025). Chapter 21

e Liability of owner
El-Jamaly v. Kirco Manix Construction, LLC, 514 Mich.
263, 2024 WL 3466163 (2024), Elpers Bros. Construction &
Supply, Inc. v. Smith, 230 N.E.3d 920 (Ind. Ct. App. 2024),
transfer denied, 238 N.E.3d 1288 (Ind. 2024), Weekley
Homes, LLC v. Paniagua, 691 S.W.3d 911 (Tex. 2024) (per
curiam). Chapter 21

e Liability of principal
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Navarro v. Borges, 388 So. 3d 1044 (Fla. 3d DCA 2024).
Chapter 21

e Limitation by contract
Rosenberg-Wohl v. State Farm Fire & Casualty Co., 16 Cal.
5th 520, 323 Cal. Rptr. 3d 95, 551 P.3d 1097 (Cal. 2024).
Chapter 23

e Statutes of repose
Thompson Thrift Construction, Inc. v. Modus Studio, PLLC,
2025 Ark. App. 193, 709 S.W.3d 898 (2025), Trustees of Bos-
ton University v. Clough, Harbour & Associates LLP, 495
Mass. 682, 255 N.E.3d 596 (2025). Chapter 22

e Evidence
Byers v. Superior Court, 101 Cal. App. 5th 1003, 320 Cal.
Rptr. 3d 748 (1st Dist. 2024), review denied, (Aug. 14, 2024).
Chapter 24

e Expert testimony
Wings Platinum, LLC v. Westchester Surplus Lines Insur-
ance Company, 2025 WL 391388 (N.D. Tex. 2025). Chapter
24

e Arbitration and mediation
Mogan v. Kellermeyer Godfryt Hart, P.C., 2024 IL App (1st)
232226-U, 2024 WL 4326948 (Ill. App. Ct. 1st Dist. 2024),
appeal denied, 479 Ill. Dec. 767, 251 N.E.3d 389 (Il11. 2025)
(unpublished per Supreme Court Rule 23 and not prece-
dent except in the limited circumstances allowed under
Rule 23(e)(1)), Smith v. Spizzirri, 601 U.S. 472, 144 S. Ct.
1173, 218 L. Ed. 2d 494 (2024), Valencia v. Mendoza, 103
Cal. App. 5th 427, 322 Cal. Rptr. 3d 903 (2d Dist. 2024),
review denied, (Oct. 16, 2024), Quach v. California Com-
merce Club, Inc., 16 Cal. 5th 562, 323 Cal. Rptr. 3d 126,
551 P.3d 1123 (Cal. 2024), Ramirez v. Charter Communica-
tions, Inc., 16 Cal. 5th 478, 322 Cal. Rptr. 3d 825, 551 P.3d
520 (Cal. 2024), Ramirez v. Charter Communications, Inc.,
108 Cal. App. 5th 1297, 330 Cal. Rptr. 3d 211 (2d Dist.
2025). Chapter 24

e Appeal
Amerisure Insurance Company v. Auchter Company, 94
F.4th 1307, 118 Fed. R. Serv. 3d 18 (11th Cir. 2024), Kayode
v. Midas Construction, LLC, 312 A.3d 1229 (D.C. 2024).
Chapter 24

As construction relationships become increasingly complex (as
do occasions for incurring liability), construction litigation law
continues to expand. We work diligently each year to make this
publication the leading resource available on this topic and hope
that you will find it valuable in your practice.

Should you have any questions or comments or notice
anything you think is not accurate, please let me know at
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annettedavisp@aol.com.
Thank you for your subscription.

Annette Davis Perrochet
August 2025
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