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3. Other Actions That May Affect the Date of
Finality
Appellate remand and resentencing; new, corrected,
or intervening judgments; restitution orders
Delayed appeal
Finality of deferred adjudications
Finality prior to effective date of AEDPA

STATE IMPEDIMENT

Generally

Violation of constitution or laws of the United States
“State action” requirement

Nexus requirement

Fact-dependent inquiry

Due diligence

NEWLY-RECOGNIZED, RETROACTIVE RIGHTS

Generally
A new rule recognized by the Supreme Court

Made retroactively applicable to cases on collateral
review

When the limitations period commences for newly
recognized rights

DISCOVERY OF FACTUAL PREDICATE

Generally
“Due diligence”

Knowledge of facts, not their legal significance,
controlling

—Ineffective assistance of counsel
—Change in controlling law
Evidence unnecessary

Vacating of prior conviction used to enhance present
sentence or other court order a petitioner generates

Allowance of time for delivery when petitioner
discovers factual predicate in a letter

xli
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III. TOLLING
A. STATUTORY TOLLING FOR STATE PRISONERS

1. Burden and General Principles

§ 9A:40 The rule
§ 9A:41 Burden
§ 9A:42  General tolling principles—Minimum application

requirements
§ 9A:43 —Tolling stops, not restarts, the clock
§ 9A:44 —Second or successive petitions can toll

§ 9A:45 —Tolling principles generally inapplicable where
state collateral review petition filed and denied
before AEDPA’s effective date or after federal
habeas petition deadline has lapsed

2. Tolling Limited to “Properly-Filed” State Court
Applications

§ 9A:46  Generally

§ 9A:47 Imposition of procedural bar does not necessarily
mean that an application was not “properly filed”

§ 9A:48 Independence or adequacy of the state procedural bar
immaterial

§ 9A:49 Application of the Yist look-through doctrine

§ 9A:50 Untimely state petitions—Express untimeliness

ruling

§ 9A:51 —No express untimeliness ruling

§ 9A:52 —Multiple procedural bars imposed, including
untimeliness

§ 9A:53 Petition filed in the wrong state court
§ 9A:54 Second and successive petitions

3. Tolling While the State Postconviction
Application is “Pending”

§ 9A:55 Generally

§ 9A:56 Tolling for the period between state collateral review
actions where the petitioner timely sought appellate
review

§ 9A:57 Where petitioner does not appeal a lower court’s
denial of postconviction relief

§ 9A:58 No tolling between state court petitions if there is
unreasonable delay

§ 9A:59 —States with explicit timeliness periods

§ 9A:60 —States without explicit timeliness periods

§ 9A:61 No tolling where petitioner not moving to next higher
appellate level
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§ 9A:62 No tolling for period between two petitions filed in
the same court or lower level court where new
claims added

§ 9A:63 No tolling between finality and state collateral
review

§ 9A:64 No tolling between state court review and
commencement of federal habeas action

§ 9A:65 No tolling during pendency of federal habeas action

§ 9A:66 Availability of tolling in seeking certiorari to the
supreme court following state collateral review

§ 9A:67 Tolling of exhausted claims while pursuing state
collateral review of unexhausted claims

§ 9A:68 Effect of overlapping petitions

§ 9A:69 No tolling between improperly filed state petitions

§ 9A:70 Tolling ends upon completion of the state collateral
review process

§ 9A:71 Out-of-time appeals on collateral review

4. State post-conviction or other collateral review

§ 9A:72  Pertinent judgment or claim

§ 9A:73 Claims in state petition not alleged in federal
petition

§ 9A:74 Collateral review

§ 9A:75 Civil rights actions

§ 9A:76 Limited to judicial proceedings

B. STATUTORY TOLLING FOR FEDERAL
PRISONERS

§ 9A:77  Generally

§ 9A:78 Impediment to filing

§ 9A:79 Application to file second or successive motion to
vacate

C. EQUITABLE TOLLING FOR STATE AND
FEDERAL PRISONERS

1. Whether Equitable Tolling is Precluded Under
AEDPA

§ 9A:80 Early Supreme Court decisions
§ 9A:81 Early court of appeals decisions
§ 9A:82 The Supreme Court rules—Holland v. Florida

2. Other Procedural Matters

§ 9A:83 The equitable tolling standard generally
§ 9A:84 Burden
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§ 9A:91
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§ 9A:94
§ 9A:95

§ 9A:96
§ 9A:97
§ 9A:98
§ 9A:99
§ 9A:100
§ 9A:101

§ 9A:102
§ 9A:103
§ 9A:104
§ 9A:105

§ 9A:106

§ 9A:107
§ 9A:108
§ 9A:109
§ 9A:110
§ 9A:111
§ 9A:112
§ 9A:113

§ 9A:114

§ 9A:115
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Waiver

Diligence

Nexus required even if extraordinary circumstances
shown

Fact-dependent inquiry

Appellate review

3. Specific Circumstances Where Equitable

Tolling is Not Warranted

Ordinary negligence or incapacity of counsel

Assistance by fellow inmates (“jailhouse lawyers”)

Lack of counsel

Pendency of unexhausted federal petition

Near miss

Ignorance of the law; lack of knowledge and
expertise

Language difficulties

Conditions unique to prison confinement

Transcripts

Severity of sentence

Change in controlling state law

Ambiguity of tolling principles unrelated to
untimely filing

4. Specific Circumstances Where Equitable

Tolling is Warranted

Withdraw of counsel
Deception, bad faith, divided loyalty by counsel
Abandonment by counsel/egregious misconduct

Abandonment by counsel—Counsel fails to file a
timely appeal or petition for post-conviction relief

—Habeas counsel fails to provide petitioner with his
legal file

Mental incompetency and physical disabilities

Misconduct or delay by government officials

Lack of relevant materials in prison library

Confiscation or lack of access to legal materials

Petitioner misled by court

Delay in receiving court disposition

Delayed receipt of petition (or other document) by
the court

Counsel’s failure to notify petitioner of a court
ruling

District court error resulting in an untimely
petition
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§ 9A:116  Uncertainty or change in law concerning calculation
of the limitations period
§ 9A:117 Prospective tolling

5. Merits of Underlying Claims
§ 9A:118 Not relevant consideration

IV. END OF THE STATUTE

§ 9A:119  Only application seeking merits adjudication stops
the clock

§ 9A:120 Extensions of time to file 28 U.S.C.A. § 2254
petitions or § 2255 motions to vacate

§ 9A:121 Lodging versus filing

§ 9A:122  Absence of filing fee or IFP application

§ 9A:123 Petition filed in wrong federal court

§ 9A:124 Non-compliance with filing requirements

§ 9A:125 The mailbox rule

§ 9A:126 Protective petitions

V. CALCULATIONS

A. FEDERAL RULE OF CIVIL PROCEDURE 6(a)

§ 9A:127 Generally

§ 9A:128 Calculating the first day of the period
§ 9A:129 Calculating the last day of the period
§ 9A:130 Leap years

B. THE MAILBOX RULE

§ 9A:131 Generally

§ 9A:132 Requirements where prison has legal mail system

§ 9A:133 Where prison has a legal mail system

§ 9A:134 Declaration/notarization requirement—Where
prison does not have a legal mail system

§ 9A:135 —Enforcement of the declaration/notarization

requirement

§ 9A:136 —Point in time that the declaration or notarization
statement be filed

§ 9A:137 —Consequence of inmate’s failure to submit a

declaration or notarized statement

§ 9A:138 Mailbox rule not limited to pro se inmates

§ 9A:139 Burdens

§ 9A:140 State filings

§ 9A:141 Failure to use proper address

§ 9A:142 Filing must be delivered to prison officials for filing
with the court
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§ 9A:143 Petition never filed by the court

C. FEDERAL RULE OF CIVIL PROCEDURE 6(d)
AND COMPARABLE STATE SERVICE-BY-MAIL
RULES

§ 9A:144 No extension of deadline

VI. ACTUAL INNOCENCE EXCEPTION
§ 9A:145 Initial confusion
§ 9A:146  Actual innocence exception established

VII. RELATION BACK PRINCIPLES
A. THE RULE

§ 9A:147 Claim arose out of the same conduct, transaction, or
occurrence

B. APPLICATION OF THE RULE
1. Relation Back Recognized

§ 9A:148 A common core of operative facts

§ 9A:149 Amended claim merely adds more specific facts

§ 9A:150 Amended claim a more carefully drafted version of
claim in original petition

§ 9A:151 Prior judgment set aside

§ 9A:152  Jurisdictional interest retained

2. Relation Back Not Recognized

§ 9A:153 Federal habeas action previously dismissed

§ 9A:154 Newly-exhausted claims in previously dismissed
petition

§ 9A:155 Different types of ineffectiveness alleged

§ 9A:156 Amended claim different in nature from claims in
original petition

§ 9A:157 Petition not dismissed, but stayed

C. APPELLATE REVIEW

§ 9A:158 De novo or abuse of discretion?

VIII. PROCEDURES FOR RAISING DEFENSE
A. WAIVER OR FORFEITURE
§ 9A:159 Generally
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B. MANNER OF ASSERTING DEFENSE

§ 9A:160 Motion to dismiss

§ 9A:161 Answer

§ 9A:162 Sua sponte

§ 9A:163 Appellate court review

IX. LACHES

§ 9A:164 The rule
§ 9A:165 Requisite showing
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CHAPTER 9B. AFFIRMATIVE DEFENSES:
PROCEDURAL DEFAULT

I. GENERAL PRINCIPLES

§ 9B:1 The rule

§ 9B:2 Purpose

§ 9B:3 Effect of AEDPA generally

§ 9B:4 Not jurisdictional

§ 9B:5 Procedural default a preliminary issue

§9B:6  Application of procedural default principles—State
prisoners in Section 2254 Cases

§ 9B:7 —Federal prisoners in Section 2255 Cases

§ 9B:8 —Federal prisoners challenging disciplinary
proceedings in Section 2241 Cases

§ 9B:9 Treaty violation claims subject to procedural default
principles

§ 9B:10  Procedural default principles apply equally in capital
and non-capital cases

§ 9B:11  Procedural bars imposed after claim was properly
exhausted do not bar federal review

II. THE PETITIONER VIOLATED A STATE
PROCEDURAL RULE

§9B:12  Generally

III. PROCEDURAL DEFAULT IMPOSED
A. NATURE OF THE DEFAULT
§ 9B:13 Two manners of procedural default

B. INVOCATION OF THE PROCEDURAL BAR BY
THE STATE COURT

§ 9B:14 The “plain statement” rule
§ 9B:15 —“Either/or” state court decisions
§ 9B:16 —Alternative merits grounds

§ 9B:17 —Plain statement rule not applicable to
unexhausted, yet procedurally barred claims

§ 9B:18 Unexplained state court decisions and the look-
through doctrine
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§ 9B:19 The potential for ambiguity caused by multiple
claims and multiple procedural bars
§ 9B:20 Unexplained or summary orders
§ 9B:21 The last reasoned state court decision must not have
removed the procedural bar
C. STATE’S APPLICATION OF PROCEDURAL BAR
GENERALLY NOT SUBJECT TO REVIEW BY
THE FEDERAL COURT
§ 9B:22 Rule and exception
IV. STATE PROCEDURAL RULE INDEPENDENT
OF FEDERAL LAW
§ 9B:23 Federal question
§ 9B:24  State court decision must not be interwoven with
federal law
§ 9B:25 Independence determined as of the date the default
was imposed
§ 9B:26  Effect of “plain error” or “fundamental error” state
court review
§ 9B:27 Mandatory state review in capital cases

V. THE STATE PROCEDURAL RULE IS ADEQUATE

§ 9B:28

A.

§ 9B:29

B.

§ 9B:30

C.

§ 9B:31
§ 9B:32
§ 9B:33

§ 9B:34
§ 9B:35
§ 9B:36
§ 9B:37
§ 9B:38

viii

Question of federal law

THE RULE IS CLEAR

Petitioner on notice

THE RULE IS FIRMLY ESTABLISHED

Unannounced rules at time of default not firmly
established

THE RULE IS REGULARLY APPLIED

Generally

Vast majority of cases

Manipulative intent unnecessary to finding
irregularity

Adequacy limited to particular bar at issue

Discretion not necessarily problematic

Application of an established exception

No re-litigation of regularity once decided

Adequacy generally determined as of the date of
default
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§ 9B:39
§ 9B:40
§ 9B:41
§ 9B:42

§ 9B:43

D.

§ 9B:44
§ 9B:45

§ 9B:46
§ 9B:47
§ 9B:48
§ 9B:49

Consistency determination limited to cases where
state actually advanced the procedural bar

Consistency determination limited to period
preceding the date default occurred

Is the consistency determination limited to the face
of the state court orders?

Clarification of existing rule does not establish
inconsistent application
Unpublished state court decision

OTHER LIMITATIONS IMPOSED BY THE
ADEQUACY DOCTRINE

Exorbitant application of a generally sound rule

State procedural rules that unduly burden the
assertion of federal rights

State procedural rule is unconstitutional

Ineffective state court waiver of collateral review

Mental competency claims

Rule requiring ineffective assistance claims be raised
on direct appeal

VI. AVOIDANCE OF A PROCEDURAL DEFAULT

§ 9B:50

A.

§ 9B:51

§ 9B:52
§ 9B:53
§ 9B:54
§ 9B:55
§ 9B:56

§ 9B:57

§ 9B:58
§ 9B:59

§ 9B:60

Cause and prejudice or miscarriage of justice

CAUSE

Objective factor external to the defense

1. Interference by Government Officials That
Makes Compliance with the Procedural Rule
Impractical

Generally

Concealment or suppression of evidence
Transcripts and records

Action or inaction by prison officials

Conditions associated with incarceration; lack of
access to the courts

Errors by courts or staff
Coercion by government officials
Reliance on erroneous precedent

2. Basis of Claim was Unavailable

The legal basis of the claim was not reasonably
available
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§ 9B:61 The factual basis of the claim was not reasonably
available

3. Ineffective assistance of counsel and
abandonment of client

§ 9B:62 Default occurred at a stage of the state court
proceeding at which petitioner, although
represented by counsel, had no constitutional right
to counsel

§ 9B:63 Default occurred at a stage of the state court
proceeding at which petitioner was constitutionally
entitled to counsel

§ 9B:64 Counsel’s error must rise to the level of a Sixth
Amendment violation

§ 9B:65 Cause where same attorney represented petitioner at
trial and on appeal or collateral review

§ 9B:66 Exhaustion of ineffectiveness claim constituting the
basis for “cause”

§ 9B:67 Conclusory allegations insufficient

§ 9B:68 The procedural default was the result of counsel’s
conflict of interest

4. Mental Illness of the Petitioner

§ 9B:69 Generally not cause
5. Miscellaneous Circumstances not Constituting
Cause
§ 9B:70  Specific grounds

B. ACTUAL PREJUDICE

§ 9B:71 Generally

§ 9B:72 Brady suppression of evidence claims

§ 9B:73 Where counsel’s ineffectiveness constitutes the
“cause” for the default

§ 9B:74 Claims involving structural error

C. MISCARRIAGE OF JUSTICE

1. Actually Innocent of the Death Penalty
Sentence

§ 9B:75 Applicability
§ 9B:76 The standard
§ 9B:77 Extension to sentencing in noncapital cases
2. Actually Innocent of the Offense of Conviction
§ 9B:78  Applicability
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§ 9B:79 The gateway standard

§ 9B:80 Lesser degree of guilt

§ 9B:81 Newly discovered evidence requirement
§ 9B:82 Due diligence

§ 9B:83 Not an independent substantive claim
§ 9B:84  Guilty plea context

§ 9B:85 Effect of AEDPA

3. Possible Anomalous Results

§ 9B:86 Tension between Schlup and Sawyer standards

VII. WAIVER OF THE PROCEDURAL DEFAULT
DEFENSE

A. GOVERNMENT WAIVER

§ 9B:87 Forfeiture or waiver of the defense

§ 9B:88 Procedural default defense must generally be
asserted in government’s first responsive pleading

§ 9B:89 Argument that the government waived its procedural
default defense may itself be waived

§ 9B:90 Judicial estoppel

§ 9B:91 Belated assertion of the defense

§ 9B:92  Section 2254(b)(3) inapplicable to a procedural
default defense

B. RAISING THE DEFENSE SUA SPONTE

§ 9B:93 Court’s discretion
§ 9B:94 Factors that guide discretion

§ 9B:95 The procedural posture of the case and its
relationship to sua sponte invocation of the defense

§ 9B:96 Discretion to raise defense sua sponte extends to
Section 2255 proceedings

C. SIGNIFICANCE OF AN UNEXHAUSTED CLAIM

§ 9B:97 State remedies unavailable
§ 9B:98 State remedies available when petition filed

VIII. APPLICATION OF PROCEDURAL BARS IN
FEDERAL COURT

§ 9B:99 Generally

§ 9B:100 Burden of asserting the defense—The state must
affirmatively raise

§ 9B:101 —The federal court may raise defense sua sponte
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§ 9B:102 Burden of placing defense at issue
§ 9B:103 Ultimate burden of demonstrating adequacy

IX. APPELLATE REVIEW

§ 9B:104 Standard of review
§ 9B:105 No need for government to file cross-appeal to
challenge adverse procedural default ruling

X. A CASE STUDY: APPLICATION OF DEFAULT
RULES TO CALIFORNIA PROCEDURAL RULES

A. COMMON STATE PROCEDURAL BARS

1. Direct Appeal

§ 9B:106 Overview

§ 9B:107 Untimely petition for review—Rule 8.500(e)(1) of
the California Rules of Court

§ 9B:108 Contemporaneous objection rule

§ 9B:109 Invited error

2. Habeas Corpus

§ 9B:110 Untimeliness

§ 9B:111  Claim should have been raised on appeal, but was
not

§9B:112  Successive petitions

§ 9B:113  Claims that were raised on direct appeal to the
California court of appeal, but not timely
presented to the California Supreme Court

§ 9B:114 Claims in state habeas where no objection was
made at trial

B. IDENTIFYING PROCEDURAL RULES BY
CITATION

§ 9B:115 Common bars identified

C. NOT ALL PROCEDURAL BARS ARE
PROCEDURAL DEFAULTS

§ 9B:116  Generally
§ 9B:117 Claim previously raised on appeal
§ 9B:118 Failure to allege the claim with requisite specificity

D. APPLICATION OF THE INDEPENDENT PRONG
TO SPECIFIC PROCEDURAL BARS

§ 9B:119  Untimely petition for review
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§ 9B:120 Contemporaneous objection rule

§9B:121 Timeliness—Defaults imposed before August 2,
1998—Not independent

§ 9B:122 Should have raised claim on direct appeal—
Defaults imposed before August 2, 1998—Not
independent

§ 9B:123  Successive petitions—Defaults imposed before
August 2, 1998—Not independent

E. APPLICATION OF THE ADEQUACY PRONG TO
SPECIFIC PROCEDURAL BARS

§ 9B:124  Untimely petition for review
§ 9B:125 Contemporaneous objection rule
§ 9B:126 Timeliness
§ 9B:127 Should have raised on direct appeal
§ 9B:128  Successive petitions
F. FAILURE TO EXHAUST

§ 9B:129 Exhaustion requirement satisfied, but claim barred

CHAPTER 9C. AFFIRMATIVE DEFENSES:
EXHAUSTION

I. THE RULE

A. STATE PRISONERS

§ 9C:1  Section 2254 petitions
§ 9C:2 Section 2241 petitions

B. FEDERAL PRISONERS
§ 9C:3 Overview

II. GENERAL PRINCIPLES

A. IN GENERAL

§ 9C:4 The purpose of the exhaustion rule
§ 9C:5 Claim-by-claim approach required
§ 9C:6 Threshold issue

§9C:7 Sua Sponte

B. INTERVENING CHANGE IN THE LAW

§ 9C:8 Intervening change in federal court’s interpretation
of federal law
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§ 9C:9 Intervening change in federal law

§ 9C:10 Intervening change in state court’s interpretation of
state substantive law and newly established state
procedures

§ 9C:11 Intervening change in state court’s interpretation of
state procedural law

§ 9C:12 Intervening change in state law which constitutes
the grounds for the federal claim

C. WHEN EXHAUSTION IS DETERMINED
§ 9C:13 Overview

D. NO “CLEAR CONSTITUTIONAL VIOLATION”
EXCEPTION

§9C:14 Overview

E. NEW CLAIMS ON APPEAL
§ 9C:15 Overview

III. WHICH COURTS ARE PART OF THE
EXHAUSTION PROCESS

§ 9C:16 Lower state courts

§ 9C:17 Highest state court

§ 9C:18 United States Supreme Court

§ 9C:19 Multiple presentation is not required

IV. PROPER PRESENTATION

A. CLAIM PRESENTED IN PROCEDURAL
CONTEXT WHERE MERITS CONSIDERED IN
EXCEPTIONAL CIRCUMSTANCES ONLY

§ 9C:20 Overview
§ 9C:21 Motions to recall the mandate
§ 9C:22  Writs of prohibition

B. FAIR PRESENTATION TO ALL APPROPRIATE
STATE COURTS REQUIRED

§ 9C:23 Overview

C. INEFFECTIVE ASSISTANCE OF COUNSEL
CLAIMS RAISED ON DIRECT APPEAL

§ 9C:24 Overview
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V. SIGNIFICANCE OF STATE COURT’S
DISPOSITION OF FEDERAL CLAIM

§ 9C:25 State court decided claim on its merits

§ 9C:26  State court denied the claim as procedurally barred

§ 9C:27 State intermediate court of appeal denied claim as
procedurally deficient

§ 9C:28 State’s highest court denied claim as procedurally
deficient

§ 9C:29 State court failed to decide properly presented claim

§ 9C:30 State court ruled on claim, even though not
adequately pled or otherwise properly presented

§ 9C:31 Mandatory review and automatic appeal statutes

VI. DEGREE OF SPECIFICITY NEEDED TO
EXHAUST

A. FACTUAL PREDICATES

§ 9C:32 Operative facts alleged
§ 9C:33 Presentation of new or additional facts

B. LEGAL BASIS FOR CLAIM

§9C:34 Overview
§ 9C:35 General approaches to defining the “fair
presentation” requirement

§ 9C:36  Citation to state cases

§ 9C:37 The “four corners” rule

§ 9C:38 General appeals to broad constitutional principles
§ 9C:39 Exhaustion requires more than drive-by citation
§ 9C:40 Squarely presented

§ 9C:41 Where controlling state and federal law are
essentially the same or identical

§ 9C:42 Citation of a relevant federal constitutional provision
in relation to some other claim

§ 9C:43 Incorporation by reference

§ 9C:44 Relevance of pro se status

§ 9C:45 Demonstrated ability to state a federal claim

§ 9C:46 Illustrative court of appeals decisions

VII. PENDING STATE ACTION

§ 9C:47 Overview

§ 9C:48 Exception: double jeopardy

§ 9C:49 Exception: excessive delay in the state court review
process
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§ 9C:50 Exception: bifurcation of conviction and sentence

VIII. ABSENCE OF STATE REMEDIES

§ 9C:51 Overview

§ 9C:52 Absence of corrective process

§ 9C:53 Ineffective corrective process

§ 9C:54 —Unreasonable state court delay

IX. TYPES OF CLAIMS DISREGARDED FOR
PURPOSES OF THE EXHAUSTION
DETERMINATION

§ 9C:55 State law claims

§ 9C:56 Noncognizable claims

§ 9C:57 Unintended claims

§ 9C:58 Absence of a colorable federal claim
X. THE PARTIES’ BURDENS

A. THE PETITIONER
§ 9C:59 Overview

B. THE GOVERNMENT AND WAIVER

§ 9C:60 Overview

§ 9C:61 Court not required to accept waiver

§ 9C:62 Effect of waiver—Possible loss of AEDPA deference
§ 9C:63 —Possible loss of procedural defaults

XI. THE GOVERNMENT’S RESPONSE

A. IN GENERAL
§ 9C:64 Overview

B. MOTION TO DISMISS
1. All Claims Unexhausted

§ 9C:65 Dismissal, stay, or merits decision

§ 9C:66 Existence of exhausted claims not alleged in the
petition immaterial

§ 9C:67 Subsequent exhausted petition not second or
successive

2. Only Some Claims Exhausted
§ 9C:68 Overview
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§ 9C:69 Required admonitions

§ 9C:70 Stay pending exhaustion

§ 9C:71 Dismissal of unexhausted claims
§ 9C:72  Vexatious litigation admonition

C. ANSWER
§ 9C:73 Preserve exhaustion defense and seek dismissal on
the merits

§ 9C:74 Waive exhaustion

XII. STANDARDS OF REVIEW
§ 9C:75 Overview

CHAPTER 10. THE RULE OF LAW

I. LAW OF THE CASE DOCTRINE
§ 10:1 Overview

II. STARE DECISIS
A. SUPREME COURT DECISIONS

1. Binding Effect

§ 10:2  Generally

§ 10:3 Dicta

§ 10:4 Plurality opinions

§ 10:5 Equally divided court

§ 10:6  Denial of petition for certiorari
§ 10:7 Alternative holdings

2. Effect of Subsequent Supreme Court or
Legislative Action

§ 10:8 Generally

B. LOWER FEDERAL COURT DECISIONS
1. Court of Appeals Decisions

a. Same Circuit

§ 10:9 Published

§10:10 Unpublished

§ 10:11 Distinguishing precedential holdings from non-
binding dicta—Generally

§ 10:12 —Alternative holdings
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Effect of petition for rehearing

Effect of grant of petition for rehearing en banc

Precedential weight of decisions reversed on other
grounds

Precedential weight of decisions vacated on other
grounds

Deference to circuit court interpretation of state law
Effect of Supreme Court grant of certiorari

b. Other Circuits
Generally
2. District Court Decisions
Generally

STATE COURT DECISIONS

1. Interpreting Federal Law
Generally
2. Interpreting State Law

Generally

State supreme court decisions

Intermediate state appellate court decisions
Other sources

Certification
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PETITIONS AND MOTIONS

I. GENERAL PRINCIPLES

A.

§ 11:1
§ 11:2
§ 11:3

B.

§11:4
§ 11:5
§ 11:6
§ 11:7

XVviii

IN GENERAL

Overview
Pre-AEDPA: abuse of the writ
AEDPA: generally

DISTINGUISHING SUCCESSIVE PETITIONS:
PRE- AND POST-AEDPA PERSPECTIVES

Successive petitions filed pre-AEDPA
Successive petitions filed post-AEDPA
—Procedurally

—Substantively
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C. THE SECOND AND SUCCESSIVE
RESTRICTIONS ARE JURISDICTIONAL

§ 11:8 Overview

D. SECTIONS 2244 AND 2255 DISTINGUISHED
§ 11:9 Overview

E. AEDPA SUPERSEDES RULE 9
§ 11:10  Overview

F. CONSTITUTIONALITY

§ 11:11  Suspension clause—New-claim successive petitions
§ 11:12 —Same-claim successive petitions

§ 11:13  Separation of powers doctrine

§ 11:14  Article III grant of judicial power

§ 11:15 Supremacy clause

§ 11:16  Ex post facto

G. AVAILABILITY OF § 2241 AS AN ALTERNATIVE
TO § 2255 (FEDERAL PRISONERS)

§ 11:17 Overview

§ 11:18 Savings clause

§ 11:19 Application of the Savings Clause in the context of
second or successive motions

§ 11:20  District court procedures

§ 11:21  Application of AEDPA gatekeeping provisions to
§ 2241 petitions

II. SAME CLAIM PETITIONS

§ 11:22 The rule
§ 11:23 Determining whether a claim was previously raised
§ 11:24  “Prior application” defined

III. NEW CLAIM PETITIONS

A. THE RULE

§ 11:25 Overview
§ 11:26  “Prior application” defined

B. THE EXCEPTIONS

1. Newly Discovered Evidence
§ 11:27  Overview
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§ 11:28 Due diligence

§ 11:29  Constitutional error

§ 11:30 Innocence
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