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Reduction

Directive #10-82 Action on Cases Involving Possible
Indictable Offenses

Order: Withdrawal of DWI Plea-bargaining
Restrictions in Guideline 4

CHAPTER 28. POST-CONVICTION RELIEF

§ 28:1
§ 28:2
§ 28:3
§ 28:4
§ 28:5
§ 28:6
§ 28:7
§ 28:8
§ 28:9
§ 28:10
§ 28:11
§ 28:12
§ 28:13
§ 28:14
§ 28:15

§ 28:16

Introduction

Post-conviction relief in municipal court

Time limitations and exceptions

Burden of proof

Grounds for relief—In general

Specific grounds for relief—Introduction

No factual basis for guilty plea

Ineffective waiver of right to counsel

Ineffective assistance of counsel

Failure to provide Brady materials

Effect of a vacated conviction

Sample post-conviction relief application

Use of uncounselled prior convictions

State v. Zingis—Introduction

Summary of key changes to the law from the Zingis
decision

Procedures for Cassidy post-conviction relief
applications

CHAPTER 29. OTHER POST-CONVICTION
APPLICATIONS

§ 29:1

Pipeline retroactivity

§ 29:2 New trial rule—Rule 7:10-1
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§ 29:3 New trial—Time requirements

§29:4 —Rule 7:10-1—Newly discovered evidence

§ 29:5 — —Brady materials

§29:6 Motion to withdraw a plea—In general

§ 29:7 —No factual basis

§ 29:8 Motion to reconsider a sentence—Rule 7:9-4

CHAPTER 30. EXPUNGEMENT OF
RECORDS

§ 30:1 Introduction

§ 30:2  Expungement of disorderly and petty disorderly
persons’ offenses—Early pathway

§ 30:3 Expungement of ordinance violations

§30:4 Arrests not resulting on conviction

§ 30:5 Petitions for expungement

§ 30:6 Order directing expungement

§ 30:7 Grounds for denial

§ 30:8 Effect of expungement

§ 30:9 Use of expunged records

§ 30:10 Sample petition for expungement—Forms

§ 30:11 Expungement eligibility form

Volume 51A
PART XII MOTOR VEHICLE VIOLATIONS

CHAPTER 31. NON-POINT MOVING
VIOLATIONS

§31:1 Non-point moving violations—Introduction

§ 31:2 Operating a motor vehicle in an unsafe manner—
N.J.S.A. 39:4-97.2

§31:3 — —Plea bargaining considerations
§31:4 Delaying traffic—N.J.S.A. 39:4-56
§ 31:5 Equipment violations—N.J.S.A. 39:3-44

§ 31:6 — —Plea bargain considerations

§ 31:7 Rate of speed across sidewalk—N.J.S.A. 39:4-100

§ 31:8 — —Plea bargaining considerations

§ 319 Obstructing passage of vehicles—N.J.S.A. 39:4-67

§ 31:10 — —Plea bargaining considerations

§ 31:11  Failure to obey signals, signs, or directions—N.J.S.A.
39:4-215

§ 31:12 —Cell phone useage or text messaging
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§ 31:13  Cell phones—Applicable statute—N.J.S.A. 39:4-97.3
§ 31:14 —Prohibited uses—In general

§ 31:15 —Prohibited devices

§31:16 —Hands-free devices N.J.S.A. 39:4-97.3(b)(2)

§ 31:17 —Permitted devices

§ 31:18 —Permitted uses—N.J.S.A. 39:4-97.3(b)

§ 31:19 —Sentencing—N.J.S.A. 39:4-97.3(d)

§ 31:20 —Plea bargaining

§ 31:21 —Seat belts

§ 31:22 Operating on a closed roadway—N.J.S.A. 39:4-94.2
§ 31:23 Violations of N.J.S.A. 39:3-33

CHAPTER 32. COMMON MOVING
VIOLATIONS

I. MOVING VIOLATIONS

§ 32:1 Sentencing issues for moving violations

§ 32:2 Characteristics of motor vehicle offenses

§ 32:3 Statute of limitations—N.J.S.A. 39:5-3

§ 32:4  Tolling of statute of limitations

§ 32:5 Common sentencing issues—dJail terms and probation
§ 32:6 —Range of fines

§ 32:7 —Non-payment of fines
§ 32:8 —Other monetary sanctions
§ 32:9 —Suspension of driving privileges

§ 32:10 Traffic control devices—Presumption of validity
§ 32:11 Motor vehicle operators—Presumption of identity
§ 32:12  Civil reservations—Rule 7:6-2(a)(1)

II. SPEEDING

§ 32:13 Governing statutes

§ 32:14 Introduction

§ 32:15 Establishment of speed zones

§ 32:16  School zones—N.J.S.A. 39:4-98(a)

§ 32:17 Business or residential districts—N.J.S.A.
39:4-98(b)(1)

§ 32:18 Suburban business or residential districts—N.J.S.A.
39:4-98(b)(2)

§ 32:19 65 Miles per hour speed zones

§ 32:20 Speed zones established by regulation, ordinance or
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§ 32:21 50 Miles per hour speed zone
§ 32:22 Speed measuring devices—Introduction
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§ 32:23
§ 32:24
§ 32:25
§ 32:26
§ 32:27
§ 32:28
§ 32:29

§ 32:30
§ 32:31
§ 32:32
§ 32:33
§ 32:34
§ 32:35
§ 32:36
§ 32:37

§ 32:38
§ 32:39
§ 32:40
§ 32:41
§ 32:42

Radar—In general

Mark VI-A radar traffic device

Use of tuning forks to test radar

Ra-gun speed detection device

K-55 radar unit

Vascar

Laser—LTI Marksman 20-20 Laser Speed Detection
System

Vehicle pace

Elements of proof

Proof of facts

Proof of speed limit—Posting of signs

Reduced speeds—Driving conditions

—Road maintenance and repair

—Emergency orders

—Trucks with a gross weight in excess of 9999
pounds

Exemptions from speed limits

Use of photo radar devices prohibited

Sentencing issues

Plea bargaining

Pennsylvania licensees

III. CARELESS DRIVING

§ 32:43
§ 32:44
§ 32:45
§ 32:46
§ 32:47

In general

Elements of offense

No use of res ipsa loquitur

Sentencing issues—Vehicular homicide
Lesser-included offenses—Merger

IV. RECKLESS DRIVING—N.J.S.A. 39:4-96

§ 32:48
§ 32:49
§ 32:50
§ 32:51
§ 32:52
§ 32:53
§ 32:54

Governing statute

Introduction

Elements of offense

Elements of proof
Merger—Lesser-included offenses
Double jeopardy considerations
Sentencing issues

V. TRAFFIC LIGHTS—N.J.S.A. 39:4-105

§ 32:55
§ 32:56
§ 32:57

Governing statute
Introduction
Duties of motorist at traffic lights—Green lights
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§ 32:58 —Amber lights

§ 32:59 —Red lights

§ 32:60 —Right turn on red—N.J.S.A. 39:4-115
§ 32:61 —Flashing signals—N.J.S.A. 39:4-119

§ 32:62 Technical requirements for traffic lights
§ 32:63 Violation of statute

§ 32:64 Sentencing issues—N.J.S.A. 39:4-105
§32:65 —N.J.S.A. 39:4-115

§32:66 —N.J.S.A. 39:4-119

§32:67 —N.J.S.A. 39:4-81

VI. FAILURE TO STOP OR YIELD

§ 32:68 Governing statute

§ 32:69 Introduction

§ 32:70 Elements of offense—Stop signs

§ 32:71 —Yield signs

§ 32:72  Statutory exemptions

§ 32:73 Establishment of stop or yield signs
§ 32:74 Sentencing issues

VII. DRIVING WITHOUT LIABILITY INSURANCE—
N.J.S.A. 39:6B-2

§ 32:75 Governing statute

§ 32:76 Introduction

§ 32:77 Elements of offense—Liability of owners and
registrants

§ 32:78 —Liability of non-owner operators

§ 32:79  Vehicles registered out of state

§ 32:80 Proof of uninsured status of motor vehicle

§ 32:81 Sentencing issues—First offenders

§ 32:82 —Second and subsequent offenders

§ 32:83  Collateral consequences

VIII. LEAVING THE SCENE OF AN ACCIDENT—
N.J.S.A. 39:4-129

§ 32:84 Governing statute
§ 32:85 Introduction
§ 32:86 Proof of operation

§ 32:87 Knowing involvement in an accident—Knowing
involvement defined

§ 32:88 —Proof of knowledge
§ 32:89 —Presumptions—Operation and knowledge
§ 32:90 Place of accident

XXXVIil



TaBLE oF CONTENTS

§ 32:91 Motor vehicle accidents

§ 32:92 Injury defined

§ 32:93 Property damage defined

§ 32:94 Duties of driver at accident scene

§ 32:95 Accidents involving death or injury—N.J.S.A.
39:4-129(a)

§ 32:96 Accidents involving damage to attended property—
N.J.S.A. 39:4-129(b)

§ 32:97 Accidents involving damage to unattended
property—N.J.S.A. 39:4-129(d)

§ 32:98 Statute of limitations

§ 32:99 Sentencing issues—Accidents involving injury or
death—N.J.S.A. 39:4-129(a)

§ 32:100 —Accidents involving property damage—N.J.S.A.
39:4-129(b) and N.J.S.A. 39:4-129(d)

§ 32:101 Plea bargaining considerations

IX. FAILURE TO REPORT A MOTOR VEHICLE
ACCIDENT—N.J.S.A. 39:4-130

§ 32:102 Governing statute

§ 32:103 Introduction

§ 32:104 Obligation to report a motor vehicle accident—
Reportable accidents

§ 32:105 Duties of driver and occupants

§ 32:106 Contents of written report

§ 32:107 Statute of limitations

§ 32:108 Sentencing issues

CHAPTER 33. MOTOR VEHICLE DRUG
AND ALCOHOL OFFENSES

§ 33:1 Driving under the influence—Introduction and chapter
overview

I. INTOXICATED DRIVERS: PUBLIC POLICY AND
ADMINISTRATIVE IMPLEMENTATION

§ 33:2 Introduction—Public policy
§ 33:3 Administrative implementation of public policy
§ 33:4 Conclusion

II. MOTOR VEHICLE—DEFINED

§ 33:5 Introduction
§ 33:6 Motorized bicycles (mopeds)
§ 33:7 Bicycles
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§ 33:10
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§ 33:14
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Snowmobiles

All-terrain vehicles (ATVs)

Roller skates and skateboards

Motorized scooters—Introduction
—Defined

—Enforcement and sanctions
—Operation on private or public property

III. OPERATION OF A MOTOR VEHICLE

§ 33:15
§ 33:16
§ 33:17
§ 33:18
§33:19
§ 33:20
§ 33:21
§ 33:22
§ 33:23
§ 33:24
§ 33:25
§ 33:26

§ 33:27

Introduction

Control of motor vehicle

Intention to operate

Action to place motor vehicle in motion
Possibility of motion by motor vehicle
Proof of operation

Place of operation

Impoundment of motor vehicles
Mandatory impoundment

Return of impounded vehicle

Notice of potential civil and criminal liability

Exclusion of certain prior drunk-driving convictions
for sentencing—State v. Zingis, N.J.
A.3d __ (2024) 2024 WL 3715910

Pre-trial detention and protective custody

IV. UNDER THE INFLUENCE

§ 33:28
§ 33:29
§ 33:30
§ 33:31

§ 33:32
§ 33:33
§ 33:34
§ 33:35

§ 33:36
§ 33:37

Introduction
Under the influence of alcohol—Effects of alcohol
Case law definitions of under the influence

Under the influence of narcotic, hallucinogenic or
habit producing drug

Combinations of alcohol and drugs—Synergistic
effects

Under the influence of chemical inhalants

Lay opinion—N.J.R.E. 701

Opinion testimony—Lay, expert and specialized lay
opinion

Expert opinion—N.J.R.E. 702

Drug recognition expert (DRE) opinion evidence at
trial: The 12-step process

V. FIELD SOBRIETY TESTS

§ 33:38
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§ 33:39 Drinking—Driving report

§ 33:40 Record of arrest

§ 33:41 Summons and complaint

§ 33:42 Circumstantial evidence—The inference of guilt

§ 33:43 Psychological tests

§ 33:44 Physical tests

§ 33:45 Preservation of test results—Videotape

§ 33:46  Use of field sobriety tests to rebut blood alcohol test
results

§ 33:47 Refusal to perform tests—Use in evidence

§ 33:48 Non-testimonial character of field sobriety tests

§ 33:49  Scientific tests—Horizontal gaze nystagmus

§ 33:50 —Portable breath test units

§ 33:51 Conclusion

VI. THE TRIAL OF DRUNK-DRIVING CASES
UNDER NEW JERSEY LAW

§ 33:52  Trial of Drunk-Driving Cases—In general
§ 33:53  Per se violations—Introduction

§ 33:54 —Basic theory behind the Alcotest 7110

§ 33:55 DWI Trial Notebook

VII. THE USE OF BREATH-TESTING DEVICES IN
INTOXICATED DRIVER PROSECUTIONS

§ 33:56  Per se violations—Change of simulator solution

§ 33:57 —Alcotest Recalibrations

§ 33:58 —Introducing Alcotest evidence at trial

§ 33:59 —Blood evidence

§ 33:60 —Urine evidence

§ 33:61 —Under the influence of alcohol

§ 33:62 — —Proof of guilt by inference

§ 33:63 —Under the influence of drugs

§ 33:64 —Under the influence of chemical inhalants

§ 33:65 Allowing intoxicated operation of a motor vehicle

§ 33:66  Other breath-alcohol testing devices—Portable Breath
Test (PBT) devices

§§ 33:67 to 33:70 [Reserved]

§ 33:71 Sunset of the Alcotest 7110 MKIII C

§ 33:72  The Alcotest 7110, in general

§ 33:73  Alcotest scientific reliability, in general

§ 33:74  Alcotest 7110 operation—In general

§ 33:75 —Twenty minute waiting period

§ 33:76 —Alcotest pre-test procedures
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—Alcotest collection of breath sample

—Reporting of results

—Alcotest 7110 semi-annual calibration

NIST traceable thermometers—State v. Cassidy

Alcotest 7110 operation—Standard discovery in an
Alcotest case—In general

—Discovery in an Alcotest case—Specific
documentary items

—Admissibility of Alcotest readings in evidence—Per
se violations

—Tolerance calculations

—Defendant’s right to a copy of the alcohol influence
report

PERMITTING AN INTOXICATED DRIVER TO
OPERATE A MOTOR VEHICLE—(ALLOWING
OFFENSE)

§ 33:86 Introduction

§ 33:87  Public policy

§ 33:88 Elements of offense

§ 33:89  Operation of a motor vehicle

§ 33:90 Under the influence or BAC of 0.08% or greater

§ 33:91 Proving operator intoxication

§ 33:92 Permitting operation by another person

§ 33:93 Ownership, custody and control

§ 33:94 Requirement of actual or constructive knowledge of
impairment

§ 33:95 Conclusion

IX. REFUSAL TO SUBMIT TO A BREATHALYZER

TEST
§ 33:96 Governing statutes
§ 33:97 Sufficiency of standard statement warning
(Paragraph 36)
§ 33:98 Elements of offense—In general
§ 33:99 —Probable cause to believe defendant operated
while under the influence

§ 33:100 —Driving or control

§ 33:101 —Place of operation

§ 33:102 —Under the influence

§ 33:103 —Arrest of the defendant

§ 33:104 Affirmative defenses in a refusal case—In general

§ 33:105 Silence

§ 33:106 Insufficient number of breath samples
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§ 33:107 Flat refusals

§ 33:108 Short samples

§ 33:109 Delay in the administration of the test

§ 33:110 Conditional refusals

§ 33:111 Language barriers

§ 33:112 The confusion doctrine

§ 33:113  Physical incapacity

§ 33:114 Request for breathalyzer test based upon reasonable
grounds

§ 33:115  Incorrect version of paragraph 36

§ 33:116  Burden of proof

§ 33:117 Right of the state to appeal an acquittal of a refusal
charge

§ 33:118 Prosecution following a motion to suppress evidence

§ 33:119  Curing a refusal

§ 33:120 Adverse inferences from a refusal conviction

§ 33:121  Venue for trial of refusal charges

§ 33:122 Plea bargaining refusal cases—Historical review

§ 33:123  Out-of-state refusal convictions

§ 33:124  Out-of-state refusal conviction defined

§ 33:125 Sentence enhancement for refusal convictions

§ 33:126  Administrative sanctions imposed by the New
Jersey Motor Vehicle Commission

§ 33:127 N.J.S.A. 39:4-50.2(c)—Right to an independent
chemical test—Introduction

§ 33:128 — —Notification

§ 33:129 — —Implementation

§ 33:130 Effect of prior drunk driving and refusal convictions

§ 33:131 Sentencing—First offense—Refusal to submit to a
breath test

§ 33:132 [Reserved]

§ 33:133 Sentencing—Second offense—Refusal to submit to a
breath test

§ 33:134 [Reserved]

§ 33:135 Sentencing—Third and subsequent offenses—
Refusal to submit to a breath test

§ 33:136 [Reserved]

§ 33:137 No cause of action for injuries to the defendant in a
DWI or refusal case (N.J.S.A. 39:6A:4.5)

§ 33:138 The ten-year step-down rule for prior offenses

§ 33:139  Repeal of school zone DWI and refusal offenses

§§ 33:140 to 33:151 [Reserved]

X. BLOOD AND URINE SAMPLES
§ 33:152 Lawful extractions of blood samples
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§ 33:1563 Defendant has been injured—Police blood samples

§ 33:1564 —Hospital blood samples

§ 33:155 Defendant refuses to provide a breath sample

§ 33:156  Withdrawal of blood sample from unconscious
subject

§ 33:157 Defendant’s blood alcohol concentration is too low—
Suspected narcotic involvement

§ 33:158 Procedures for use of forensic evidence

§ 33:159 Sample certification form

§ 33:160 Conversion of blood serum level to blood alcohol
concentration

§ 33:161 Blood tests and patient-physician privilege (N.J.R.E.
506(b))

§ 33:162 Sample subpoena duces tecum

§ 33:163 Blood samples—Use of force

§ 33:164 Blood test results—Admissibility in evidence—
Introduction—Hearings under N.J.R.E. 104(a)

§ 33:165 Conditions of admissibility—Chain of custody

§ 33:166  Proof of conditions required by Schmerber v.
California

§ 33:167 Admissibility of blood test results

§ 33:168 Issuance of telephonic search warrants in blood
cases

§ 33:169 Retaining blood samples

§ 33:170  Right to independent blood test—Notification

§ 33:171  Seizure of Urine samples; In general

§ 33:172 Urine samples—Refusal to provide

§ 33:173 —Exigent circumstances

§ 33:174 —Search incident to arrest

§ 33:175 —Consent

XI. DISCOVERY

§ 33:176 Introduction

§ 33:177 Defendant’s right to discovery

§ 33:178 Prosecutor’s right to discovery

§ 33:179 Defendant’s demand for discovery

§ 33:180 Timing of discovery

§ 33:181 Fees for discovery

§ 33:182  Video recordings and other relevant discovery
§ 33:183  Failure to provide discovery

§ 33:184 Discovery violations

XII. COMPANION VIOLATIONS
§ 33:185 Introduction
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§ 33:186 Reckless driving—N.J.S.A. 39:4-96

§ 33:187 Multiple DUI charges

§ 33:188 Companion indictable charges

§ 33:189 Companion disorderly persons offenses

XIII. USE OF VIDEOTAPE IN DRUNK DRIVING
PROSECUTIONS

§ 33:190 Introduction

§ 33:191 Admissibility in evidence

§ 33:192  Objections to admissibility

§ 33:193 Lost videotapes

§ 33:194  Failure to videotape the defendant

XIV. RESTRICTIONS ON DEFENSES TO DRIVING
UNDER THE INFLUENCE

§ 33:195 Introduction

§ 33:196 Expert testimony and the extrapolation defense
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§ 33:198 No right to jury trial

§ 33:199 No use of videotape to rebut breathalyzer test
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§ 33:202 Glove box defense
§ 33:203 Conclusion

XV. OBJECTIONS TO PROSECUTION
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§ 33:209 Statute of limitations
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§ 33:213 Introduction
§ 33:214 Administrative sanctions
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§ 33:215  Sentencing enhancements
§ 33:216  First offenders who are licensed in Pennsylvania

XVII. RIGHTS OF VICTIMS OF INTOXICATED
DRIVERS

§ 33:217 Governing statutes

§ 33:218 Introduction

§ 33:219 Person defined

§ 33:220 Injury defined

§ 33:221 Loss or damage to property
§ 33:222 Death defined

§ 33:223 Legislative enactments

§ 33:224  Conclusion

XVIII. DUI SENTENCING

§ 33:225 Introduction

§ 33:226  Ignition interlock devices—Overview of installation
and sentencing

§ 33:227 DWI Sentencing table

§ 33:228 [Reserved]

§ 33:229  First offense—dJail term

§ 33:230 —Intoxicated Driver Resource Center

§ 33:231 [Reserved]

§ 33:232 [Reserved]

§ 33:233  Second offense—Community service

§ 33:234 —Jail sentence

§ 33:235 [Reserved]
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§ 33:237 [Reserved]
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§ 33:239 Sentencing—Third and subsequent offense—Loss of
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§ 33:241 —Intoxicated Driver Resource Center
§ 33:242  Ignition interlock device—Third and subsequent
offenses
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§ 33:244  Collateral consequences of a drunken driving
conviction—Bankruptcy and civil damages

§ 33:245 —Motor Vehicle Commission surcharges

§ 33:246 —Automobile liability insurance

§ 33:247 Enhanced punishment for future motor vehicle
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§ 33:254 Non-applicability of Rules of Evidence in DWI
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§ 33:264 Use of uncounselled prior convictions
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Practical considerations
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Introduction
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§ 33:282 —Loss of driving privileges

§ 33:283 —Intoxicated Driver Resource Center

§ 33:284 Prosecution for other offenses
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vehicle—N.J.S.A. 39:4-51b

§ 33:286  Introduction
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§ 33:288 Exemptions

§ 33:289  Authorized sanctions

§ 33:290 Operation while in possession of controlled
dangerous substances—N.J.S.A. 39:4-49.1
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§ 33:293  Authorized penalties
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CHAPTER 34. DRIVING ON THE REVOKED
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§ 34:1 Governing statute
§ 34:2 Introduction

I. VIOLATION OF STATUTE
§ 34:3 Introduction
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