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CHAPTER 1. INTRODUCTION

I. NATURE OF AFFIRMATIVE DEFENSES
§ 1:1 Defenses in general
§ 1:2 Pleas in abatement
§ 1:3 Inconsistent defenses and pleas
§ 1:4 Response to affirmative defenses and pleas

II. MANNER OF ASSERTING DEFENSES; BURDEN
OF PROOF; WAIVER

§ 1:5 Manner of asserting affirmative defenses
§ 1:6 Burden of proof—Generally
§ 1:7 Pleading problems
§ 1:8 Degree of burden of proof
§ 1:9 Allocation of burden of proof
§ 1:10 Judicial notice
§ 1:11 Waiver of defense

CHAPTER 2. LACK OF PROPER OR
EFFECTIVE SERVICE

I. NATURE AND ELEMENTS OF DEFENSE
§ 2:1 Service of process in general
§ 2:2 Characteristics of valid summons
§ 2:3 Identity of valid process server
§ 2:4 Manner of proper service
§ 2:5 Personal service—Generally
§ 2:6 —On individuals
§ 2:7 —On corporations and other entities
§ 2:8 —By service on Secretary of State or the like
§ 2:9 Service by mail on persons outside California
§ 2:10 Service with notice and acknowledgement of receipt
§ 2:11 Effect of service by mail
§ 2:12 Substituted service—Generally
§ 2:13 —On entities
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§ 2:14 —On individuals
§ 2:15 —On nonresident motorists, boaters and fliers
§ 2:16 Service by publication
§ 2:17 Other forms of service
§ 2:18 Exemption or immunity from service of process
§ 2:19 Return of service
§ 2:20 Defects in name of party served
§ 2:21 Defects in complaint as served
§ 2:22 Defects in summons
§ 2:23 Amended or supplemental summons or complaint

II. MANNER OF ASSERTING DEFENSE
§ 2:24 Pleadings
§ 2:25 Motion
§ 2:26 Appellate review

III. BURDEN OF PROOF; WAIVER
§ 2:27 Burden of proof
§ 2:28 Waiver of defense

IV. RELATED DEFENSES AND PRINCIPLES
§ 2:29 Lack of personal jurisdiction
§ 2:30 Failure to serve or return summons
§ 2:31 Failure to give notice of trial

CHAPTER 3. FAILURE TO SERVE AND
RETURN SUMMONS

I. NATURE AND ELEMENTS OF DEFENSE
§ 3:1 Failure to serve and return summons in general
§ 3:2 Purpose of service and return requirements
§ 3:3 Commencement of action
§ 3:4 When requirements apply—Generally
§ 3:5 —Eminent domain
§ 3:6 —Actions by governments
§ 3:7 —Actions arising under federal law
§ 3:8 —Actions in federal court
§ 3:9 —Other actions
§ 3:10 Time for service—Generally
§ 3:11 —Originally named defendants
§ 3:12 —Fictitious defendants
§ 3:13 —Amended or supplemental complaints
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§ 3:14 Rules applicable to amended and lost summons
§ 3:15 Return of service
§ 3:16 Exceptions and exclusions—Generally
§ 3:17 —General appearance
§ 3:18 —Extension by stipulation
§ 3:19 —Defendant not amenable to process
§ 3:20 —Stay barring service
§ 3:21 —Validity of service challenged
§ 3:22 —Service impossible, impracticable or futile
§ 3:23 —Estoppel to assert service and return defects
§ 3:24 —Insufficient grounds for avoidance
§ 3:25 Effect of dismissal

II. MANNER OF ASSERTING DEFENSE
§ 3:26 Pleadings
§ 3:27 Motion
§ 3:28 Trial
§ 3:29 Appellate review

III. BURDEN OF PROOF; WAIVER
§ 3:30 Burden of proof
§ 3:31 Waiver of defense

IV. RELATED DEFENSES AND PRINCIPLES
§ 3:32 Lack of diligent prosecution (two-year statute)
§ 3:33 Failure to have timely trial (five-year statute)

CHAPTER 4. LACK OF PERSONAL
JURISDICTION

I. NATURE AND ELEMENTS OF DEFENSE
§ 4:1 Personal jurisdiction in general
§ 4:2 Citizens, domiciliaries, residents and domestic entities
§ 4:3 Persons physically within territory of State
§ 4:4 Persons who consent—Generally
§ 4:5 —Express consent
§ 4:6 —Implied consent by operation of law
§ 4:7 —Implied consent by filing suit in California
§ 4:8 —Implied consent by general appearance
§ 4:9 Nonresidents
§ 4:10 Purposeful availment of privileges requirement
§ 4:11 Those whose conduct can be considered to determine

jurisdiction
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§ 4:12 General jurisdiction based on wide ranging,
substantial activities in State

§ 4:13 Limited jurisdiction for specific causes of action
§ 4:14 Limited jurisdiction arising from conduct within State
§ 4:15 Conduct outside State—Generally
§ 4:16 —Conduct intended to cause effect within State
§ 4:17 —Stream of commerce cases
§ 4:18 —Conduct subject to special regulation in State
§ 4:19 —Citizenship of litigants
§ 4:20 —Characteristics of litigants
§ 4:21 —Interests of State
§ 4:22 —Substantive law to be applied
§ 4:23 —Nature of cause of action
§ 4:24 Special jurisdictional statutes
§ 4:25 Special jurisdictional issues—Parents, subsidiaries and

affiliates
§ 4:26 —Alter egos
§ 4:27 —Successors in interest
§ 4:28 —Officers, agents and employees
§ 4:29 —Dissolution, support, custody and the like

II. MANNER OF ASSERTING DEFENSE
§ 4:30 Presenting personal jurisdiction defense in general
§ 4:31 Pleadings
§ 4:32 Motion
§ 4:33 Court’s own motion
§ 4:34 Appellate review

III. BURDEN OF PROOF; WAIVER
§ 4:35 Burden of proof
§ 4:36 Waiver of defense

IV. RELATED DEFENSES AND PRINCIPLES
§ 4:37 Lack of subject matter jurisdiction
§ 4:38 Forum non conveniens

CHAPTER 5. VENUE

I. NATURE AND ELEMENTS OF DEFENSE
§ 5:1 Venue in general
§ 5:2 Venue as non-jurisdictional
§ 5:3 Venue in specific actions
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II. VENUE IN REAL PROPERTY ACTIONS
§ 5:4 Real property actions in general
§ 5:5 Cancellation of documents affecting real property
§ 5:6 Reformation of documents affecting real property
§ 5:7 Quiet title and slander of title
§ 5:8 Injury to real property
§ 5:9 Specific performance of contracts affecting real

property
§ 5:10 Foreclosure
§ 5:11 Unlawful detainer
§ 5:12 Condemnation
§ 5:13 Partition
§ 5:14 Property in more than one county
§ 5:15 Recovery for work done on real property

III. VENUE IN OTHER ACTIONS
§ 5:16 Fraud
§ 5:17 Accounting
§ 5:18 Miscellaneous transitory actions
§ 5:19 Mixed actions, including local and transitory claims
§ 5:20 Actions for penalty or forfeiture
§ 5:21 Actions by or against State or public officer
§ 5:22 Actions against public officers
§ 5:23 Actions against State for taking or damaging private

property
§ 5:24 Actions against State for death or injury to persons or

personal property
§ 5:25 Actions against State by local governmental entities
§ 5:26 Escheat
§ 5:27 Actions required by law to be brought in Sacramento
§ 5:28 Actions by or against city, county, or local agency
§ 5:29 Actions against executors, conservators, trustees and

the like
§ 5:30 Actions against corporations and unincorporated

associations
§ 5:31 Marital dissolution actions and related actions
§ 5:32 Actions for support
§ 5:33 Contract actions
§ 5:34 Personal injury actions
§ 5:35 Declaratory judgment actions

IV. GENERALLY APPLICABLE VENUE RULES
§ 5:36 Other venue rules—In general
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§ 5:37 Multiple defendants
§ 5:38 Improperly joined defendants
§ 5:39 Multiple causes of action

V. MANNER OF ASSERTING DEFENSE
§ 5:40 Manner of asserting defense in general
§ 5:41 Pleadings
§ 5:42 Motions
§ 5:43 Appellate review

VI. BURDEN OF PROOF; WAIVER; RELATED
PRINCIPLES AND DEFENSES

§ 5:44 Burden of proof
§ 5:45 Waiver of defense
§ 5:46 Lack of personal jurisdiction; forum non conveniens

CHAPTER 6. FORUM NON CONVENIENS

I. NATURE AND ELEMENTS OF DEFENSE
§ 6:1 Forum non conveniens in general
§ 6:2 Forum non conveniens considerations—Generally
§ 6:3 Forum non conveniens factors—Domicile of plaintiff

and others
§ 6:4 —Personal jurisdiction
§ 6:5 —Relative convenience
§ 6:6 —Conflict of laws
§ 6:7 —Relation to forum; public interest
§ 6:8 —Substantial disadvantages
§ 6:9 —Enforcement of judgment
§ 6:10 —Expense
§ 6:11 —View
§ 6:12 —Burden on court and jury
§ 6:13 —Multiplicity of actions
§ 6:14 —Fair trial
§ 6:15 —Administrative difficulties
§ 6:16 —Other considerations
§ 6:17 Irrelevant considerations—Generally
§ 6:18 —Convenience to counsel
§ 6:19 —Size of award
§ 6:20 —Cost to plaintiff to litigate in forum
§ 6:21 —Absence of another pending action
§ 6:22 Dismissal or stay
§ 6:23 Conditional orders
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§ 6:24 Effect of forum selection clauses in contracts
§ 6:25 Special rules in child custody disputes

II. MANNER OF ASSERTING DEFENSE
§ 6:26 Pleadings
§ 6:27 Motion or demurrer
§ 6:28 Appellate review

III. BURDEN OF PROOF; WAIVER
§ 6:29 Burden of proof
§ 6:30 Waiver of defense
§ 6:31 Lack of personal jurisdiction
§ 6:32 Lack of venue
§ 6:33 Failure to join an indispensable party
§ 6:34 Abstention

CHAPTER 7. LACK OF SUBJECT MATTER
JURISDICTION

I. NATURE AND ELEMENTS OF DEFENSE
§ 7:1 Subject matter jurisdiction in general
§ 7:2 Constitutional provisions
§ 7:3 Statutory grants of jurisdiction
§ 7:4 Jurisdiction to determine jurisdiction
§ 7:5 Retention of jurisdiction once acquired
§ 7:6 Transfers to courts with subject matter jurisdiction
§ 7:7 Jurisdiction not defeated by court error
§ 7:8 No stipulation or estoppel to jurisdiction
§ 7:9 Forum selection clauses
§ 7:10 Actions in excess of jurisdiction

II. MANNER OF ASSERTING DEFENSE
§ 7:11 Pleadings
§ 7:12 Motion or demurrer
§ 7:13 Trial
§ 7:14 Appeal

III. BURDEN OF PROOF; WAIVER
§ 7:15 Burden of proof
§ 7:16 Waiver of defense

IV. RELATED DEFENSES AND PRINCIPLES
§ 7:17 Lack of personal jurisdiction
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§ 7:18 Lack of venue
§ 7:19 Preemption

CHAPTER 8. PRIMARY JURISDICTION
§ 8:1 Primary jurisdiction in general
§ 8:2 Nature and elements of defense
§ 8:3 Manner of asserting defense
§ 8:4 Burden of proof
§ 8:5 Waiver of defense
§ 8:6 Exhaustion of remedies as related defense

CHAPTER 9. FAILURE TO STATE A CAUSE
OF ACTION

I. NATURE AND ELEMENTS OF DEFENSE
§ 9:1 Failure to state a cause of action—In general
§ 9:2 Special case of common counts

II. MANNER OF ASSERTING DEFENSE
§ 9:3 Pleadings
§ 9:4 Motion or demurrer
§ 9:5 Trial
§ 9:6 Post-trial and appeal

III. BURDEN OF PROOF; WAIVER
§ 9:7 Burden of proof
§ 9:8 Waiver of defense

CHAPTER 10. UNCERTAINTY OF THE
PLEADING

I. NATURE AND ELEMENTS OF DEFENSE
§ 10:1 Uncertain pleadings in general
§ 10:2 Ultimate facts
§ 10:3 Conclusions of law
§ 10:4 Common counts
§ 10:5 Specific definitions of uncertainty—Generally
§ 10:6 Specific definition of uncertainty—Items of account
§ 10:7 —Descriptions of land
§ 10:8 —Prior judgment or determination
§ 10:9 —Performance of conditions
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§ 10:10 —Statute of limitations
§ 10:11 —Statutes and ordinances
§ 10:12 —Libel and slander
§ 10:13 —Fraud
§ 10:14 —Written or oral contract
§ 10:15 —Contract terms

II. MANNER OF ASSERTING DEFENSE; WAIVER;
RELATED DEFENSES

§ 10:16 Manner of asserting the defense
§ 10:17 Waiver of defense
§ 10:18 Failure to state cause of action as related defense
§ 10:19 Vagueness as related constitutional defense

CHAPTER 11. FAILURE TO VERIFY
COMPLAINT OR PETITION

I. NATURE AND ELEMENTS OF DEFENSE
§ 11:1 Failure to verify—In general
§ 11:2 Form and contents of verification
§ 11:3 Identity of person who verifies

II. MANDATORY VERIFICATION
§ 11:4 Mandatory verification in general
§ 11:5 Interpleader actions
§ 11:6 Quiet title actions
§ 11:7 Special actions to clear title
§ 11:8 Quiet title actions for tax-defaulted properties
§ 11:9 Petitions for extraordinary writs
§ 11:10 Forcible entry and detainer actions
§ 11:11 Petitions to recover escheated property
§ 11:12 Actions under the Family Code and for child, spousal

or other support
§ 11:13 Actions to restore lost records
§ 11:14 Petitions to perpetuate testimony
§ 11:15 Accusations and petitions to file conspiracy actions

against attorneys
§ 11:16 Involuntary dissolution of corporation
§ 11:17 Actions against vessels
§ 11:18 Petitions, reports, plans and accounts in probate

proceedings
§ 11:19 Petitions for approval of settlements and the like
§ 11:20 Fifth Amendment rights and mandatory verification
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III. OPTIONAL VERIFICATION
§ 11:21 Optional verification in general
§ 11:22 Pleading an account
§ 11:23 Defendant’s denial in actions involving $1,000 or less
§ 11:24 Actions for preliminary injunctive relief
§ 11:25 Eminent domain actions

IV. DEFECTIVE VERIFICATIONS
§ 11:26 Defective verification

V. MANNER OF ASSERTING DEFENSE; CURE;
WAIVER

§ 11:27 Manner of asserting defense
§ 11:28 Amendment to cure defect
§ 11:29 Waiver of defense

VI. RELATED DEFENSE
§ 11:30 Failure to subscribe

CHAPTER 12. LACK OF REQUIRED
CERTIFICATE, NOTICE, CLAIM OR
DEMAND

I. NATURE AND ELEMENTS OF DEFENSE
§ 12:1 Prefiling requirements—In general
§ 12:2 Requirements for certificate of merit

II. NOTICE REQUIREMENTS
§ 12:3 Notice in general and new notice requirements
§ 12:4 To health care provider of intent to sue for

professional negligence
§ 12:5 To client of arbitration rights
§ 12:6 To California Attorney General
§ 12:7 To defendant of rescission of contract
§ 12:8 Sale or strict foreclosure of personal property

collateral
§ 12:9 Event excusing contract performance
§ 12:10 Contractually required notice of claim, injury or loss

and insurance notice requirements
§ 12:11 Breach in sales of goods and fund transfers
§ 12:12 Preliminary notices for mechanic’s liens, stop notices

and payment bond claims
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III. DEMAND REQUIREMENTS

§ 12:13 Demand requirements in general
§ 12:14 Libel and slander cases
§ 12:15 Shareholders’ derivative actions
§ 12:16 Return of property from depositary or bailee
§ 12:17 Return of converted property
§ 12:18 Consumer class actions

IV. CLAIM REQUIREMENTS

§ 12:19 Claim requirements in general
§ 12:20 Government Claims Act
§ 12:21 —Actions subject to claim-filing requirement
§ 12:22 —Who may file a claim
§ 12:23 —When claim must be filed
§ 12:24 —Contents of claim
§ 12:25 —Where claim must be filed
§ 12:26 —Amendment of claim
§ 12:27 —Action in response to claim
§ 12:28 —Effect of failure to make claim
§ 12:29 —Relief for lack of timely or proper claim
§ 12:30 —Estoppel or waiver as to claim requirement
§ 12:31 Actions against public entities outside Government

Claims Act
§ 12:32 Probate
§ 12:33 Corporations in dissolution
§ 12:34 Financial institutions under liquidation
§ 12:35 Claims against foster parents

V. REQUIREMENTS FOR COURT ORDER

§ 12:36 Order permitting action to proceed
§ 12:37 SLAPP special motions to strike and the like
§ 12:38 Mandatory alternative dispute resolution efforts

VI. OTHER ISSUES

§ 12:39 Manner of asserting defense
§ 12:40 Burden of proof
§ 12:41 Waiver of defense
§ 12:42 Statute of limitations as related defense
§ 12:43 Exhaustion
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CHAPTER 13. FAILURE TO FURNISH
SECURITY FOR COSTS

I. NATURE AND ELEMENTS OF DEFENSE
§ 13:1 Security for costs—In general
§ 13:2 Shareholders’ derivative actions
§ 13:3 Vexatious litigants
§ 13:4 Nonresident litigants
§ 13:5 Actions against architects, engineers, and similar

professionals
§ 13:6 Actions against health care professionals
§ 13:7 Actions under Political Reform Act of 1974
§ 13:8 Actions against particular construction projects

II. MANNER OF ASSERTING DEFENSE; BURDEN
OF PROOF; WAIVER

§ 13:9 Manner of asserting defense
§ 13:10 Burden of proof
§ 13:11 Waiver of defense

CHAPTER 14. RES JUDICATA

I. NATURE AND ELEMENTS OF DEFENSE
§ 14:1 Fundamental requirements

II. REQUIREMENTS AS TO FIRST ACTION
§ 14:2 Res judicata—In general
§ 14:3 Subject matter jurisdiction
§ 14:4 Personal jurisdiction
§ 14:5 Fair opportunity to litigate
§ 14:6 Finality
§ 14:7 Decision on merits—Generally
§ 14:8 —Dismissals and judgments on demurrer
§ 14:9 —Default judgments
§ 14:10 —Other judgments without trial
§ 14:11 —Nonsuits
§ 14:12 —Judgments after trial or on appeal
§ 14:13 —Extraordinary writs
§ 14:14 —Settlements and consent judgments
§ 14:15 Same cause of action
§ 14:16 —Continuing conduct and successive injuries
§ 14:17 —Bar on matters that might have been litigated

CALIFORNIA AFFIRMATIVE DEFENSES

xlii



§ 14:18 —Bar on unasserted compulsory cross-claims
§ 14:19 Same or lesser burden of proof
§ 14:20 Identity or privity of persons subject to res judicata—

Generally
§ 14:21 Identity or privity of party—Appearance in same

capacity
§ 14:22 —Requirement of adversity
§ 14:23 —Those who control litigation
§ 14:24 Privity—Generally
§ 14:25 —Successors in interest
§ 14:26 —Governmental entities
§ 14:27 —Master and servant
§ 14:28 —Principal and agent
§ 14:29 —Principal and surety, indemnitor and indemnitee

and the like
§ 14:30 —Spouses and family relations
§ 14:31 —Decedent and personal representative; guardian

and ward
§ 14:32 —Corporations, officers, directors, shareholders and

alter egos
§ 14:33 —Partners and their partnerships
§ 14:34 —Class actions

III. TRIBUNALS WHOSE JUDGMENTS MAY HAVE
RES JUDICATA EFFECT

§ 14:35 Tribunals—In general
§ 14:36 California superior courts
§ 14:37 California small claims courts
§ 14:38 California appellate courts
§ 14:39 Foreign courts
§ 14:40 Administrative agencies and other nonjudicial bodies
§ 14:41 Arbitrators
§ 14:42 Res judicata in actions concurrently pending in

different tribunals

IV. EXCEPTIONS
§ 14:43 Estoppel
§ 14:44 Extrinsic fraud
§ 14:45 Extrinsic mistake
§ 14:46 Manifest injustice

V. SPECIAL CASES
§ 14:47 Issues only of law
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§ 14:48 Unlawful detainer
§ 14:49 Declaratory judgments
§ 14:50 Habeas corpus

VI. OTHER CONSIDERATIONS
§ 14:51 Special statutory expressions or modifications of res

judicata
§ 14:52 Arguments that cannot defeat res judicata

VII. MANNER OF ASSERTING DEFENSE
§ 14:53 Manner of asserting defense in general
§ 14:54 Pleadings
§ 14:55 Motion or demurrer
§ 14:56 Trial and appeal

VIII. BURDEN OF PROOF; WAIVER
§ 14:57 Burden of proof
§ 14:58 Waiver of defense

IX. RELATED DEFENSES AND PRINCIPLES
§ 14:59 Collateral estoppel
§ 14:60 Law of the case
§ 14:61 Retraxit
§ 14:62 Stare decisis
§ 14:63 Vexatious litigation
§ 14:64 Rooker-Feldman doctrine

CHAPTER 15. COLLATERAL ESTOPPEL

I. NATURE AND ELEMENTS OF DEFENSE
§ 15:1 Collateral estoppel—In general
§ 15:2 Requirements in common with res judicata
§ 15:3 Requirements different from res judicata—Generally
§ 15:4 Different requirements—Assertion by one not party

or privy in prior action
§ 15:5 —Final resolution of issue
§ 15:6 —Actual litigation of issue
§ 15:7 Collateral estoppel based on criminal proceedings
§ 15:8 Exceptions from scope of collateral estoppel
§ 15:9 Exception for new facts or changed circumstances
§ 15:10 Exception for grave injustice or public interest
§ 15:11 Ineffective arguments against collateral estoppel
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II. OTHER ISSUES
§ 15:12 Manner of asserting defense
§ 15:13 Burden of proof
§ 15:14 Waiver of defense
§ 15:15 Res judicata as related defense
§ 15:16 Quasi-collateral estoppel as a related defense

CHAPTER 16. EXHAUSTION OF
ADMINISTRATIVE REMEDIES

I. NATURE AND ELEMENTS OF DEFENSE
§ 16:1 Exhaustion—In general
§ 16:2 Meaning of exhaustion
§ 16:3 Exceptions—Constitutional challenges
§ 16:4 —Futility
§ 16:5 —Cases outside administrative scheme
§ 16:6 —Irreparable harm
§ 16:7 —Bias
§ 16:8 —Class actions
§ 16:9 —Issues of general public concern
§ 16:10 Arguments that do not defeat exhaustion

II. MANNER OF ASSERTING DEFENSE
§ 16:11 Pleadings
§ 16:12 Motion or demurrer
§ 16:13 Trial
§ 16:14 Post-trial and appeal

III. BURDEN OF PROOF; WAIVER
§ 16:15 Burden of proof
§ 16:16 Waiver of defense

IV. RELATED DEFENSES AND PRINCIPLES
§ 16:17 Ripeness and primary jurisdiction
§ 16:18 Exhaustion of nonadministrative remedies
§ 16:19 Exhaustion in labor law

CHAPTER 17. DEATH OF REAL PARTY IN
INTEREST

I. NATURE AND ELEMENTS OF DEFENSE
§ 17:1 Death—In general
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§ 17:2 Generally applicable statutory law
§ 17:3 Historic expansion of survivability
§ 17:4 Substitution of personal representative
§ 17:5 Effect on statutes of limitation and similar statutes
§ 17:6 Special case of wrongful death
§ 17:7 Actions for dissolution of marriage
§ 17:8 Arbitration

II. DEATH OF PLAINTIFF
§ 17:9 Plaintiff’s death—In general
§ 17:10 Causes of action that are extinguished—Generally
§ 17:11 —Invasion of right of privacy
§ 17:12 —False arrest
§ 17:13 —Malicious prosecution
§ 17:14 —Damages for pain, suffering and disfigurement
§ 17:15 Causes of action and claims that survive—Generally
§ 17:16 —Violation of property rights
§ 17:17 —Recovery of property
§ 17:18 —Wrongful death
§ 17:19 —Unfair insurance practices
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§ 17:21 —Punitive damages

III. DEATH OF DEFENDANT
§ 17:22 Defendant’s death—In general
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§ 17:25 —Paternity
§ 17:26 —Appointment of conservator
§ 17:27 —Disciplinary and penal actions
§ 17:28 —Punitive damages
§ 17:29 Causes of action that survive—Generally
§ 17:30 —Personal injuries
§ 17:31 —Property rights
§ 17:32 —Support
§ 17:33 —Attachment and judgment liens on decedent’s

property
§ 17:34 Probate claims filing requirements

IV. MANNER OF ASSERTING DEFENSE
§ 17:35 Manner of asserting defense in general
§ 17:36 Pleadings or motion
§ 17:37 Trial
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§ 17:38 Post-trial

V. BURDEN OF PROOF; RELATED DEFENSES
AND PRINCIPLES

§ 17:39 Burden of proof
§ 17:40 Lack of capacity to sue as related defense
§ 17:41 Mootness as related defense

CHAPTER 18. LACK OF CAPACITY TO SUE

I. NATURE AND ELEMENTS OF DEFENSE
§ 18:1 Lack of capacity—In general

II. INFANCY OR MINORITY
§ 18:2 Minority—In general
§ 18:3 Appointment of guardian ad litem
§ 18:4 Special appointment of guardian ad litem
§ 18:5 Failure to appoint guardians
§ 18:6 Disaffirmance
§ 18:7 Special case of fetus
§ 18:8 Special case of emancipated minors

III. OTHER INDIVIDUALS
§ 18:9 Insane and incompetent persons
§ 18:10 Persons under guardianship or conservatorship
§ 18:11 Personal representatives
§ 18:12 Foreign representatives

IV. CORPORATIONS
§ 18:13 Capacity of corporations—In general
§ 18:14 Appearance in propria persona
§ 18:15 Merged corporations
§ 18:16 Dissolved corporations
§ 18:17 Corporations in suspended status

V. ASSIGNEES
§ 18:18 Capacity of assignees—In general
§ 18:19 Breach of contract
§ 18:20 Fraud, deceit, and misrepresentation
§ 18:21 Right to contest will
§ 18:22 Conversion
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§ 18:23 Breach of fiduciary duty
§ 18:24 Legal malpractice and related torts
§ 18:25 Breach of duty by an insurance company
§ 18:26 Personal torts
§ 18:27 Other torts, penalties and punitive damages

VI. OTHER CONSIDERATIONS
§ 18:28 Subrogees
§ 18:29 Same person as plaintiff and defendant
§ 18:30 Nonentities
§ 18:31 Special purpose definitions of capacity to sue

VII. OBSOLETE GROUNDS FOR LACK OF
CAPACITY

§ 18:32 Obsolete grounds—In general
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§ 18:38 Post-trial and appeal
§ 18:39 Waiver of defense
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§ 19:1 Standing—In general
§ 19:2 Who is a party to an action
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