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Highlights 

• Express and Implied Terms of Leases — Exercise of Unilateral 
Discretion — The Supreme Court of Canada explained the “source or 
content of the specific duty to exercise discretion in good faith.” Where 
discretion is exercised in a manner that matches its purpose, it may be 
characterized as reasonable according to the agreement between the 
parties. Generally, when discretion is exercised in good faith, unless 
other concerns are raised it should be insulated from judicial review as 
a matter of fairness: Greater Vancouver Sewerage and Drainage District 
v. Wastech Services Ltd., 2021 SCC 7, 2021 CarswellBC 265, 12 B.L.R. 
(6th) 1 (S.C.C.). 

• Problems Encountered by Landlords — Read the Lease! — 
Limitation Periods — The key issue in a limitation period case is 
when the party claiming discovered the claim. The Supreme Court of 
Canada has held that a claim is discovered when a plaintiff has knowl-
edge, actual or constructive, of the material facts upon which a plausible 
inference of liability on the defendant’s part can be drawn. Pursuant to 
s. 5(2) of New Brunswick’s Limitation of Actions Act, a claim is 
discovered when the plaintiff has actual or constructive knowledge that: 
(a) the injury, loss or damage has occurred; (b) the injury loss or damage 
was caused by or contributed to by an act or omission; and (c) the act or 
omission was that of the defendant. This list is cumulative, not 
disjunctive. For example, knowledge of the loss, without more, is insuf-
ficient to trigger the limitation period: Grant Thornton LLP v. New 
Brunswick, 2021 SCC 31, 2021 CarswellNB 373 (S.C.C.). 

• Exercising the Option to Renew — Generally — Delivery of a no-
tice of exercise of an option to renew before the period specified in the 
lease is not a valid exercise of the option to renew. A landlord is not 
obliged to correct a tenant’s misapprehension about the provisions of 
the lease unless the landlord has “lied or knowingly misled [the tenant], 
created a false impression through its own actions, or actively 
contributed to [the tenant’s] misapprehension:” Subway Franchise 
Restaurants of Canada Ltd. v. BMO Life Assurance Company, 2021 
ONCA 349, 2021 CarswellOnt 7396 (Ont. C.A.). 

ProView Developments 

Your ProView edition of this product now has a new, modified layout: 

• The opening page is now the title page of the book as you would see in 
the print work 

• As with the print product, the front matter is in a different order than 
previously displayed 

• The Table of Cases, Table of Statutes and Index are now in PDF with no 
searching and linking 

• The Table of Contents now has internal links to every chapter and sec-
tion of the book within ProView 
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• Images are generally greyscale and size is now adjustable 
• Footnote text only appears in ProView-generated PDFs of entire sec-

tions and pages 
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