TABLE OF CONTENTS

Page
CHAPTER 1 — OVERVIEW OF CALIFORNIA WORKERS’ COMPENSATION
PRACTICE ... e ettt ettt et e et e e e et e e s e e nneeenneeenneeeneas 1-1
1.1 CONSTITUTIONAL, STATUTORY AND REGULATORY
AUTHORITY, GENERALLY ...ttt 1-1
1.1.1 CONSTITUTIONAL AUTHORITY ... 1-1
1.2  STATUTORY AND REGULATORY AUTHORITY .....oooviiiiiiiiieiiene 1-2
1.2.1 BROAD SCOPE OF LEGISLATIVE POWER ................... 1-2
1.3 PURPOSE AND POLICY OF WORKERS’ COMPENSATION.......... 1-3
1.3.1 PROVISION OF “PROMPT MEDICAL CARE".................. 1-4
1.4  LIBERAL CONSTRUCTION.......coeiiiiiiieiiieiiie e 1-4
1.4.1 LIBERAL CONSTRUCTION FINDING INJURY
AROSE OUT OF EMPLOYMENT ....ccviiiiiiiiieiieeiiee e 1-5
1.4.2 LIBERAL CONSTRUCTION PROVIDING
COVERAGE OR PAYMENTS .......oiiiiiiieeee e 1-5
1.5 GENERAL BURDEN OF PROOF ......ccoiiiiiiiie e 1-5
1.5.1 PREPONDERANCE OF EVIDENCE STANDARD............ 1-5
1.6 OVERVIEW OF WORKERS’ COMPENSATION JUDICIAL
SYSTEM ..o 1-5
1.6.1 DEPARTMENT OF INDUSTRIAL RELATIONS................ 1-6
1.6.2 DIVISION OF WORKERS’ COMPENSATION .................. 1-6
1.6.3 WORKERS’ COMPENSATION APPEALS BOARD.......... 1-6
1.6.3.1 DISTRICT OFFICES .......cooiiieieeieeee e 1-7
1.6.3.2 ADMINISTRATIVE LAW JUDGES................. 1-8

1.6.4 JURISDICTION TO HEAR APPEALS OF WCJ
DECISIONS ... 1-8

Contents —ii



1.6.4.1 WORKERS’ COMPENSATION JUDGES
NOT BOUND BY STRICT RULES OF

EVIDENCE ... 1-9
1.6.5 APPEALS FROM DECISIONS OF THE APPEALS
BOARD. ... 1-9
WORKERS’ COMPENSATION CLAIM AS EXCLUSIVE
REMEDY FOR ON-THE-JOB INJURIES ... 1-10
1.7.1 DERIVATIVE INJURY DOCTRINE .......coooiiiiiiiiiiieeens 1-10

1.7.1.1 EXCEPTION: EMPLOYER DOES NOT
OWE DUTY OF CARE TO PREVENT
THE SPREAD OF COVID-19 TO NON-

EMPLOYEES ..., 1-11
EXCEPTIONS TO EXCLUSIVE REMEDY ..o 1-11
1.8.1 NOTE THE FOLLOWING FURTHER LABOR CODE
SECTION 3602 EXCEPTIONS ... 1-12
PARTIES TO A WORKERS' COMPENSATION CLAIM................. 1-13
1.9.1. THE APPLICANT ..o 1-13
1.9.2 THE “DEFENDANT” ... 1-13
1.9.3 ‘EMPLOYER” DEFINED ... 1-13
1.9.4 DUAL EMPLOYERS ... 1-14

1.9.4.1 WHERE “SPECIAL RELATIONSHIP”
ARISES ... 1-15

1.9.4.1.1 FACTORS WHICH MAY
SUPPORT FINDING OF
SPECIAL EMPLOYMENT

RELATIONSHIP..................... 1-15
1.9.4.1.2 EXAMPLE: CASES FINDING

SPECIAL EMPLOYMENT

RELATIONSHIP..................... 1-16

1.94.13 FACTORS WHICH MAY
NEGATE FINDING OF
SPECIAL EMPLOYMENT
RELATIONSHIP..................... 1-17

Contents — iii



1.9.5 LIEN CLAIMANT IS APARTY ..o 1-18

1.9.6 THE INSURANCE CARRIER. ... 1-18
1.9.7 THE CLAIMS ADMINISTRATOR ..o 1-18
1.10 EMPLOYERS’ DUTY TO SECURE PAYMENT OF
COMPENSATION ... 1-19
1.10.1 FAILURE OF EMPLOYER TO HAVE WORKERS’
COMPENSATION INSURANCE .......cooiiiiiieeeeeeeee 1-19
1.10.1.1  OFFICERS AND BOARD MEMBERS.......... 1-19
1.10.2 PRESUMPTION OF EMPLOYER NEGLIGENCE........... 1-20
1.11 GENERAL ROLE OF PARALEGALS IN WORKERS’
COMPENSATION PRACTICE ... 1-20
1.11.1 PARALEGALS ON APPLICANT'S SIDE.........cccccciieenns 1-20
1.11.2  PARALEGALS ON DEFENSE SIDE........cccccooiiiii. 1-21
1.11.3  PARALEGALS AS HEARING REPRESENTATIVES......1-22
1.11.4  CONDITIONS IN ORDER FOR NON-ATTORNEY
REPRESENTATIVE TO APPEAR BEFORE THE
WECAB .. 1-22
1.11.4.1  NOTICE OF REPRESENTATION................ 1-22
1.11.4.1.1 CONTENTS OF NOTICE OF
REPRESENTATION.............. 1-23
1.11.5 ADDITIONAL REQUIREMENTS FOR
NON-ATTORNEY REPRESENTATIVES............ccceee. 1-23
CHAPTER 2 — GENERAL RULES OF COMPENSABILITY .....oooeiiiiiiiieiiiieen. 2-1
2.1 BASIC STATUTORY CONDITIONS FOR BENEFITS ...................... 2-1
2.2 EXCEPTIONS TO COMPENSABILITY, GENERALLY .......cccocvieenne 2-1

2.2.1 EXAMPLE CASES DISCUSSING EXCEPTIONS TO
COMPENSABILITY ... 2-2

222  COMPARE: LABOR CODE SECTION 3600(a)(10)
BARRED POST-TERMINATION CLAIM......co.vvvverrerennn, 2-4

Contents — iv



2.3

2.4

GENERAL CONSIDERATIONS FOR ENTITLEMENT TO

BENEFITS ... 2-6
2.3.1 CLAIMANT MUST BE AN “EMPLOYEE" ......cccccceeeiiiis 2-6
2.3.2 PRESUMPTIONS RE EMPLOYMENT .......cccooiiiiiiiies 2-6

2.3.2.1 PRESUMPTION WHERE EMPLOYER
REQUIRED TO BE LICENSED..................... 2-6

2.3.2.11 THE PRIVETTE DOCTRINE....2-8

2.3.2.1.2 EXCEPTIONS TO THE

PRIVETTE DOCTRINE............ 2-9

DETERMINATION OF “EMPLOYEE” STATUS........cccoois 2-10

2.41 EXCEPTIONS TOTHE TERMS........coooiiiiiiiiieeeee 2-12
242 IF COURT FINDS A.B.C. TEST INAPPLICABLE

THEN APPLY S.G. BORELLO......ccccoiiiiiiiiiiieee 2-12

2.4.2.1 EXEMPT OCCUPATIONS..........cccoeeeee. 2-12

2422 ADDITIONAL EXEMPTIONS FROM THE
A.B.C. TEST, MUST USE S.G. BORELLO
FACTORS ... 2-13

2423 EXEMPTION FOR REFERRAL AGENCY ... 2-14
2.4.2.31 REFERRALS FOR

SERVICES INCLUDE ............ 2-15
24.23.2 REFERRALS FOR SERVICES
DOES NOT INCLUDE............ 2-15
2424 ADDITIONAL EXEMPTIONS...........coooeie 2-15

24241 “SINGLE ENGAGEMENT

24242 EXEMPTION FOR CERTAIN
PROFESSIONS WITHIN
THE ENTERTAINMENT
INDUSTRY ..o 2-16

24243 EXCEPTION FOR FILM AND
TELEVISION CREWS............ 2-16

Contents — v



24244 COLLECTIVE BARGAINING
AGREEMENTS CONTROL ... 2-17

24245 EXCEPTION TO EXEMPTION
FOR SINGLE-ENGAGEMENT
LIVE PERFORMANCE

EVENT ..., 2-17
24246 EXEMPTION FOR INDIVIDUAL
PERFORMANCE ARTIST
PERFORMING ORIGINAL
WORK......ciee 2-17

2425 EXEMPTION FOR SUBCONTRACTOR
IN THE CONSTRUCTION INDUSTRY ........ 2-18

24251 EXCEPTION TO EXEMPTION

FOR SUBCONTRACTOR
PROVIDING CONSTRUCTION
TRUCKING SERVICES......... 2-19

24252 CONSTRUCTION
TRUCKING SERVICES......... 2-20

24.2.6 EXEMPTION FOR DATA AGGREGATOR...2-20

2.4.2.6.1 DATA AGGREGATOR
DEFINED.......ccoois 2-21

24.2.7. EXEMPTION FOR MOTOR CLUB
SERVICES PROVIDER ..o, 2-21

243 COMPARE: STATUTORY DEFINITION OF
INDEPENDENT CONTRACTOR ..ot 2-23

2.5 FACTORS IN DETERMINING EMPLOYEE VERSUS
INDEPENDENT CONTRACTOR ... 2-23

2.51 EXAMPLE CASES FINDING “EMPLOYEE” STATUS ....2-25
252 EXAMPLE CASES FINDING “INDEPENDENT

CONTRACTOR” STATUS ....oooiiiiieee e 2-26
26 WORKERS SPECIFICALLY EXCLUDED AS EMPLOYEES........... 2-26
2.6.1 DISASTER SERVICE WORKERS...........cccoiiiis 2-31

Contents — vi



2.7
2.8

2.9

2.10

2.1

212

2.13

IMMIGRATION STATUS NOT RELEVANT ... 2-31
INJURY MUST BE “ARISING OUT OF AND DURING
COURSE OF EMPLOYMENT ..o 2-32
2.8.1 ARISING OUT OF EMPLOYMENT ......coooiiiiiiiiiiiees 2-32
2.8.2 IN COURSE OF EMPLOYMENT ...oovriiiiiiiiieeeeeen 2-33
2.8.3 EXAMPLE CASES FINDING AOE/COE ...........ccceeene 2-34
2.8.4 EXAMPLE CASES NOT FINDING AOE/COE................ 2-35
GOING AND COMING RULE........cooiiiiiiiiii e 2-35
2.9.1 SPECIAL RISK EXCEPTION ..o 2-36
2.9.2 SPECIAL MISSION EXCEPTION ......ccceviiiiiiiiiiiiee, 2-36
293 COMMERCIAL TRAVELER EXCEPTION..........ccccoeeee 2-36
2.9.3.1 EMPLOYEE’S BURDEN OF PROOF .......... 2-37
2.9.3.1.1 ‘INCIDENT TO” TEST............ 2-37
294 PERSONAL COMFORT DOCTRINE EXCEPTION ....... 2-38
2.94.1 BUNKHOUSE RULE .........ooociie 2-39
EXAMPLE CASES WHERE GOING AND COMING RULE
FOUND APPLICABLE, CLAIM BARRED........cccoooiiiiiiiiec 2-39
EXAMPLE CASES WHERE GOING AND COMING RULE
FOUND NOT APPLICABLE, CLAIM NOT BARRED....................... 2-41
SPECIAL COURSE OF EMPLOYMENT RULES REGARDING
FIREFIGHTERS AND PEACE OFFICERS ..o 2-42
2.12.1 FIREFIGHTERS ... 2-42
2.12.2 PEACE OFFICERS ... 2-43

COMPENSABILITY FOR OUT-OF-STATE
(“EXTRATERRITORIAL”) INJURY CLAIMS ... 2-43

2.13.1 GENERAL RULE RE “EXTRATERRITORIAL
INJURY CLAIMS” ... 2-43

Contents — vii



2.13.2 EXEMPTIONS TO GENERAL RULE REGARDING

EXTRATERRITORIAL INJURY CLAIMS ...........ccoiiee 2-44
2.13.3 PROFESSIONAL ATHLETE EXEMPTION .........ccccec.. 2-44
2.13.3.1  “TEMPORARILY WITHIN THE STATE”
DEFINED ... 2-45
2.13.4 EXCEPTION TO PROFESSIONAL ATHLETE
EXEMPTION ..o 2-45
2.13.5 EXAMPLE FINDING JURISDICTION TO
ADJUDICATE EXTRATERRITORIAL CLAIMS............... 2-46
2.13.6 EXAMPLES NOT FINDING JURISDICTION FOR
EXTRATERRITORIAL CLAIMS ... 2-46
CHAPTER 3 — OVERVIEW OF TYPES OF INJURIES AND BENEFITS.......... 3-1
3.1 INTRODUCTION. ...t 3-1
3.2 TYPES OF COVERED COMPENSATION, GENERALLY ................ 3-1
3.3 INJURY DEFINED ....ccooiiii e 3-1
3.4  “SPECIFIC” AND “CUMULATIVE” TRAUMA ... 3-2
3.41 EXAMPLE OF SPECIFIC INJURY .....ccoiiiiiiiiiiieeee 3-2
3.4.2 EXAMPLES OF CUMULATIVE TRAUMA INJURY ........... 3-3
3.4.3 COMPENSABLE CONSEQUENCE DOCTRINE .............. 3-3
3.4.3.1 EXAMPLES OF COMPENSABLE
CONSEQUENCE DOCTRINE ........ccccccenneee 3-4
3.5 EACH INJURY SEPARATELY DETERMINED .........cccooiiiiis 3-6
3.5.1 EXAMPLE: APPLICATION OF ANTI-MERGER
DOCTRINE ..o 3-6
3.6 PRESUMPTIONS FOR CERTAIN PROFESSIONS ............cccceeee 3-6
3.6.1 NON-ATTRIBUTION CLAUSE..........ccoie 3-7
3.6.2 CONDITIONS PRESUMED COMPENSABLE .................. 3-8

Contents — viii



3.7

3.6.3

NEW PRESUMPTION ADDED FOR INJURIES
RESULTING IN POST-TRAUMATIC STRESS

DISORDER ..o 3-9
3.6.3.1 INJURY DEFINED ..., 3-9
3.6.3.2 BENEFITS PROVIDED ......cccooiiiiiiiiieeeeenn. 3-9

3.6.3.3 REBUTTABLE PRESUMPTION OF
AOE/COE ... 3-9

3.6.3.4 SIX MONTHS OF PERFORMED SERVICES
REQUIRED — SUDDEN AND
EXTRAORDINARY EXCEPTION.................. 3-9

3.6.3.5 APPLIES TO INJURIES AFTER 1/1/2020... 3—-10

3.6.3.6 EFFECTIVE DATES.......cccoiiiieeeee 3-10
3.6.4 EXAMPLES OF APPLICATION OF PRESUMPTIONS
AND NON-ATTRIBUTION CLAUSE .........cccceeiiiiiieens 3-10
3.6.4.1 EXAMPLE OF RESPECTIVE BURDENS OF
PROOF RE LABOR CODE SECTION 3212
PRESUMPTIONS (CANCER
PRESUMPTION) .....ccoooiiiiiiiiee e, 3-12
SPECIAL RULES REGARDING PSYCHIATRIC INJURIES .......... 3-13
3.71 PREDOMINANT CAUSE REQUIREMENT ............c...... 3-14
3.7.2 EXAMPLE CASE FINDING PREDOMINANT CAUSE ... 3—14
3.7.3 WHEN “PREDOMINANT CAUSE” NOT APPLICABLE:
“SUBSTANTIAL CAUSE” ... 3-15
3.7.4 EXAMPLE CASE FINDING SUBSTANTIAL CAUSE
NOT MET ..o 3-16
3.7.5 PSYCHIATRIC CLAIM LIMITATION — 6 MONTHS......... 3-16

3.7.5.1 6-MONTH LIMITATION ON PSYCH INJURIES
NOT APPLICABLE WHERE SUDDEN AND
EXTRAORDINARY EVENT ......cccccceiiiiiiis 3-17

3.7.5.2 PSYCH INJURY — EXAMPLE FINDING
SUDDEN AND EXTRAORDINARY

Contents — ix



3.7.5.3 EXAMPLES NOT FINDING SUDDEN

AND EXTRAORDINARY EVENT ................. 3-18
3.7.6 POST-TERMINATION CLAIMS RE PSYCH
INJURIES ... .o 3-19
3.7.7 AFFIRMATIVE DEFENSE TO PSYCHIATRIC CLAIM —
GOOD FAITH PERSONNEL ACTION LIMITATION ....... 3-20
3.8 COMPARE: PHYSICAL INJURIES AGGRAVATED BY
WORK-RELATED STRESS .......ooiiiiiieee e 3-22
3.9 DETERMINATION OF DATE OF INJURY, GENERALLY............... 3-22
3.9.1 DATE OF INJURY DEFINED — SPECIFIC INJURY......... 3-22
3.9.2 DATE OF INJURY — CUMULATIVE TRAUMA................ 3-22
3.9.3 DETERMINING LIABILITY FOR CUMULATIVE
TRAUMA INJURY L. 3-23
3.9.3.1 JOINDER OF ADDITIONAL INSURERS......3-24
3.10 DISABILITY BENEFITS ... 3-25
3.11 RETURN TO WORK FUND BENEFITS........coooiee 3-26
3.12 SUPPLEMENTAL JOB TRAINING ... 3-26
3.13 DEATHBENEFITS ... 3-26
CHAPTER 4 — INITIATING AND RESPONDING TO CLAIMS........ccoeeeiiineen. 4-1
4.1 INTRODUCTION. .. .o 41
4.2 MEDICAL TREATMENT — FIRST STEPS ... 4-1
4.2.1 LIABILITY NOT ADMITTED BY PROVISION OF
MEDICAL TREATMENT ..o 4-2
4.3  CLAIM FORM. ... 4-2
4.4  INITIAL LEGAL CONSULTATION ....oooiiiiiiiiiiiiee e 4-3
441 INITIAL CLIENT INTERVIEW ... 4-3
4.5 REQUIRED FORMS AT OUTSET OF CASE.........cccoiiiiiiiiiiieeee 4-5
4.5.1 FEE DISCLOSURE STATEMENT ......cccooiiiii 4-5

Contents — x



4.6

4.7

4.8

4.9
4.10

4.1
412

413

452 LABOR CODE SECTION 4906 (g) DISCLOSURE .......... 4-7

453 VENUE AUTHORIZATION FORM ... 4-7
SERVICE OF INITIAL FORMS ON EMPLOYER / INSURANCE
CARRIER ... 4-8
ASCERTAINING AN EMPLOYER'S WORKERS’
COMPENSATION CARRIER ...t 4-9
4.71 WORKERS’ COMPENSATION INSURANCE

RATING BUREAU ... 4-9
DUTY OF CLAIMS ADMINISTRATOR TO PROVIDE
CLAIM FORM ...t 4-10
AMENDED CLAIM FORM ....ooiiiiieeee e 4-11
INITIATION OF CLAIM WITH EMPLOYER’S INSURANCE
CARRIER e 4-11
TIME LIMITATION TO SERVE NOTICE OF CLAIM ...........cccee.. 4-11
ACCEPTANCE OR DENIAL OF CLAIM BY CARRIER.................. 4-12

4121 CONSEQUENCES OF AN UNTIMELY DENIAL —
PRESUMED COMPENSABLE.........ccooei 4-13

41211 EXAMPLE: PRESUMPTION OF
COMPENSABILITY NOT REBUTTED ........ 4-14

412111 COMPARE: PRESUMPTION
UNDER LABOR CODE SECTION
5402 DOES NOT PRECLUDE
GOOD FAITH PERSONNEL

ACTION DEFENSE................ 4-15

RULES REGARDING SERVICE OF DOCUMENTS .............co... 4-16
4.13.1 PROOF OF SERVICE DEFINED ......ccccoiiiiiiiiie. 4-16
41311  SERVICE ON EACH PARTY ....ccocciiiiirne 4-17

413.2 METHODS OF SERVICE.......ccooiiiiee 4-17

4.13.3 COMPARE: DESIGNATED PREFERRED SERVICE ... 4-17

Contents — xi



413.4 COMPARE: SERVICE BY AGREEMENT OF THE

PARTIES. ... .o 4-18
4.13.5 SERVICE ON UNREPRESENTED EMPLOYER............. 4-18
413.6 WHEN SERVICE FAILS — ATTEMPT SERVICE

AGAIN ... 4-18
4.13.7 SERVICE BY THE WORKERS’ COMPENSATION

APPEALS BOARD ... 4-18

413.71  SERVICE BY WCAB AT HEARING OR

WALK-THROUGH PROCEDURE................. 4-18
413.7.2 SERVICE BY WCAB BY MAIL..................... 4-19

4.13.7.3 SERVICE THROUGH THE ELECTRONIC
ADJUDICATION MANAGEMENT SYSTEM

413.7.4 SERVICE THROUGH MAILBOXES
MAINTAINED AT WCAB DISTRICT

OFFICES......oiie e 4-19
413.7.5 DESIGNATED SERVICE — WCAB
DISCRETION ..o 4-19
4.13.7.5.1 TIME LIMIT TO
EFFECTUATE SERVICE....... 4-20
4.14 AVAILABILITY OF OTHER POTENTIAL MEANS OF
COMPENSATION ... 4-20
4141  STATE DISABILITY INSURANCE .......ccooiiiiiiie. 4-21
414.2 SHORT TERM AND LONG TERM DISABILITY
POLICIES ... 4-21
4143 SOCIAL SECURITY DISABILITY BENEFITS ................. 4-21
4.14.4  THIRD PARTY LIABILITY ..orreieei e 4-21

41441 EMPLOYEE'S RIGHT OF ACTION,
GENERALLY ..o 4-22

41442 EMPLOYER’S RIGHT OF ACTION,
GENERALLY ..o 4-22

Contents — xii



41443 STATUTE OF LIMITATIONS —

011V [T (] =3 ST 4-22
4.14.44  SERVICE OF THIRD-PARTY CIVIL
[070]1Y | =TI-N N3 S 4-22
4145 OTHER POTENTIAL CLAIMS — WRONGFUL
TERMINATION, DISCRIMINATION, WAGE AND
HOUR VIOLATIONS ..o, 4-23
CHAPTER 5 — MEDICAL TREATMENT ..o, 5-1
51 INTRODUCTION ... 51
5.2  DEFINING MEDICAL TREATMENT ..o 5-1
5.3  OBTAINING MEDICAL TREATMENT ...oovieieeeeeeeeeeeee e 51
53.1  PRIMARY TREATING PHYSICIAN........covioooeooeeoeeeeren, 5-1
53.2  EMPLOYEE MAY PRE-DESIGNATE PRIMARY
TREATING PHYSICIAN .....oooooeoeoeeeeeeeeeeeeeeeeee 5-2
5.4  MEDICAL PROVIDER NETWORKS .....ooivieieeeeeseoeeeeeeeeeseseeee oo 5-3
541  EMPLOYER MAY CHOOSE TO ESTABLISH A
MEDICAL PROVIDER NETWORK (“MPN).........overven.... 5-3
542  MEDICAL PROVIDER NETWORK — DEFINED............... 5-3
5421  NEW STATUTE EXPANDS MEDICAL
PROVIDER NETWORK TO INCLUDE
LICENSED CLINICAL SOCIAL
WORKERS ... 5-4
54211  LICENSED CLINICAL
SOCIAL WORKER IS
NOT AUTHORIZED TO
DETERMINE DISABILITY........5-4
54212  TREATMENT BY LCSW
MUST BE UPON REFERRAL
FROM A PHYSICIAN................ 5-4
543  PHYSICIAN ACKNOWLEDGMENT REQUIRED ............. 5-4
544  MPN GEOGRAPHIC PROXIMITY REQUIREMENTS...... 5-4

Contents — xiii



54.5 EMPLOYER'S OBLIGATION TO SCHEDULE INITIAL
MEDICAL EVALUATION WITHIN MPN.......ccccoiiiiis 5-5

5.4.6 EMPLOYER'S OBLIGATION TO CONTINUE
TREATMENT UNTIL CLAIM REJECTED .......cccciiie 5-5

54.7 EMPLOYER'S OBLIGATION TO NOTIFY THE
APPLICANT OF THE MPN ... 5—6

5.4.7.1 MEDICAL ACCESS ASSISTANT —
EMPLOYEE’S RIGHT TO REQUEST
ASSISTANCE TO FIND A PHYSICIAN.......... 5-6

5.4.7.2 SPECIFIC NOTICE REQUIREMENTS .......... 5—6

54.7.3 SPECIFIC INFORMATION THAT MUST
BE INCLUDED IN NOTIFICATION ................ o7

54.7.4 DISPUTE OVER WHETHER APPLICANT
MUST TREAT WITHIN MPN —
EXPEDITED HEARING PERMITTED............ 5-9

5.4.7.5 CONSEQUENCES TO EMPLOYER
FOR FAILING TO COMPLY WITH

MPN NOTICE REQUIREMENTS.................. 5-9
54.7.6 TREATMENT OUTSIDE MPN AT
INJURED WORKERS’ COST ......ccooiiiiieens 5-9
54.8 CONSEQUENCES TO EMPLOYEE OF TREATING
OUTSIDE MPN AFTER PROPER NOTICE.................... 5-10
5.5 EMPLOYEE'S RIGHT TO SECOND AND THIRD OPINION .......... 5-11
5.5.1 PROCEDURAL REQUIREMENTS TO OBTAIN
SECOND AND THIRD OPINIONS ... 5-11
5.5.2 EMPLOYER’S OR INSURER’S RESPONSIBILITY
RE SECOND AND THIRD OPINIONS ..o 5-12
5.5.3 NEED FOR OTHER SPECIALIST .....ccccoiiiiiiiiiiieees 5-12

554 INDEPENDENT MEDICAL REVIEW PROCEDURE
TO RESOLVE MEDICAL TREATMENT DISPUTES....... 5-13

5.6 CLAIM DENIED — APPLICANT MAY SELF-PROCURE
MEDICAL TREATMENT ...ooiii e 5-14

5.7 CONTINUITY OF CARE PROVISIONS .......coooiiiiiiieeeeeeeeeee 5-14

Contents — xiv



5.8

5.9

5.10

INITIATING A MEDICAL TREATMENT REQUEST ... 5-15

5.8.1
5.8.2

5.8.3

REQUEST FOR AUTHORIZATION FORM.........cco......... 5-15
RULE FOR ACCEPTED DATES OF INJURY

AFTER 1/1/2018 .o en e 5-17
MEDICAL TREATMENT UTILIZATION SCHEDULE
(MTUS?) oo es e eee s 5-18
5831  PROVISIONS OF THE MTUS ......ovcovereeen.... 5-18
5.8.3.2 2018 REVISIONS TOMTUS ....oveoverreerenen. 5-20

PRIMARY TREATING PHYSICIAN'S REPORTING DUTIES ........ 5-21

5.91 CONTINUING DUTY TO SERVE MEDICAL
REPORTS ..o 5-22
5.9.1.1 CAVEAT RE LIEN CLAIMANT ......ccccoieene 5-23
CHALLENGING A MEDICAL TREATMENT REQUEST ................ 5-23
5.10.1 PROCEDURES TO CHALLENGE MEDICAL
TREATMENT REQUESTS ... 5-23
5.10.2  UTILIZATION REVIEW .....cooiiiiiiii e 5-24
5.10.2.1  TIMING OF UTILIZATION REVIEW ............ 5-24

5.10.2.1.1 FOR PURPOSES OF
DETERMINING WHETHER A
UTILIZATION REVIEW IS
TIMELY, SATURDAY IS NOT A
WORKING DAY UNDER LABOR
CODE SECTION 4610........... 5-25

5.10.2.1.2 72-HOUR RULE FOR IMMINENT
AND SERIOUS THREAT TO
EMPLOYEE’'S HEALTH ......... 5-26

5.10.2.2 UNTIMELY UTILIZATION REVIEW
DECISION ... 5-27

5.10.2.3 THE DUBON DECISIONS RE
UTILIZATION REVIEW ......cccoiiiiiiiie, 5-28

5.10.2.3.1  UNTIMELY UR IS INVALID.... 5-28

Contents — xv



5.10.2.4 DUBON Il UPHELD IN 2017 COURT

OF APPEAL DECISION ... 5-29
5.10.2.5 UTILIZATION REVIEW DECISION
EFFECTIVE FOR 12 MONTHS ................... 5-29
5.10.2.6 WAIVER OF UTILIZATION REVIEW ........... 5-30
5.11 INDEPENDENT MEDICAL REVIEW — APPEAL OF UR
DETERMINATIONS ... 5-30
5.11.1 INITIATING THE INDEPENDENT MEDICAL REVIEW
PROGCESS ... 5-31
5.11.2 IMR ADMINISTERED BY “MAXIMUS”........c.ccccoiiiieens 5-31

5.11.3  INFORMATION PROVIDED TO IMR ORGANIZATION..5-32
5.11.4 NEWLY DISCOVERED RELEVANT MEDICAL

RECORDS ... 5-33

5.11.5 ADDITIONAL INFORMATION NEEDED BY
INDEPENDENT MEDICAL REVIEWER ........cccooiiiieenn. 5-33
5.12 TIME LIMITS FOR IMR DETERMINATION ......cccccoiiiiiiiiiiiiiieeee 5-34

5.13 DECISION OF IMR BECOMES DECISION OF
ADMINISTRATIVE DIRECTOR ....ccoiiiiiiiiiiiee e 5-35

5.13.1 LIMITED JUDICIAL SCRUTINY OF IMR DECISION......5-35

5.13.1.1  TIME LIMIT FOR APPLICANT TO SEEK
JUDICIAL REVIEW OF IMR DECISION ...... 5-37

5.13.1.2 IMPORTANCE OF CAREFUL REVIEW
OF IMRDECISION ..., 5-38

5.14 DEFENDANT HAS THE BURDEN TO SHOW A CHANGE IN
THE APPLICANT'S CONDITION OR CIRCUMSTANCES WHEN
UTILIZATION REVIEW OR IMR UPHOLDS TREATMENT FOR

AN INDETERMINATE AMOUNT OF TIME ..., 5-39

5.15 AGREEMENT TO SUBMIT URDENIAL TOAME ........ccooiiiiieenne 5-39
5.15.1  STIPULATION TO FUTURE MEDICAL TREATMENT

IS NOT AWAIVER OF IMR ... 5-40

516 RESERVED ... 5-40

Contents — xvi



5.17 HOME HEALTH CARE.... ..o 5-40
5.17.1 PRESCRIPTION DEFINED........ccoooiiiiiiiiieeee 5-40
5.18 NURSE CASE MANAGERS. ... 5-40
5.18.1 PROVISION OF NURSE CASE MANAGER.................. 5-41
5.19 RIGHT TO MEDICAL MILEAGE AND OUT-OF-POCKET
EXPENSES ... 5-41
5.20 EMPLOYER'S RIGHT TO HAVE APPLICANT EVALUATED
ON ADMITTED INJURY ... 5-41
5.21 PHYSICIAN REFERRALS — CONFLICT OF INTEREST DUE
TO FINANCIAL INTEREST PROHIBITED .....coocciiiiiiiiiiieee, 5-42
5.21.1 EXCEPTIONS ... 5-42
CHAPTER 6 — DISABILITY BENEFITS ... 6-1
6.1  INTRODUCTION ... 61
6.2 TEMPORARY DISABILITY = DEFINED........cooiiiiieee 6-1
6.2.1 TWO PRIMARY TYPES OF TEMPORARY
DISABILITY oo 62
6.2.1.1 TEMPORARY TOTAL DISABILITY ............... 6-2
6.2.1.2 TEMPORARY PARTIAL DISABILITY ............ 6-2
6.3 COMMENCEMENT OF TEMPORARY DISABILITY BENEFITS...... 6—4
6.3.1 TOTAL DISABILITY oo 6—4
6.3.2 TEMPORARY PARTIAL DISABILITY ..o, 6—4
6.4 CALCULATING THE TEMPORARY TOTAL DISABILITY RATE .....6-5
6.4.1 USING THE MONTANA FACTORS IN
CALCULATING EARNINGS. ... 67
6.4.1.1 COMPARE: ITEMS STATUTORILY
EXCLUDED FROM EARNINGS
CALCULATIONS ... 6-9
6.5 CALCULATING THE TEMPORARY PARTIAL DISABILITY

Contents — xvii



6.6 SPECIAL RULES APPLICABLE TO PEACE OFFICERS,
FIREFIGHTERS, AND LIFEGUARDS .........ccooiiiiiiiiciieee e 6-10

6.6.1 DEPARTMENT OF FORESTRY AND FIRE
PROTECTION WORKERS ENTITLED TO ONE YEAR
LEAVE OF ABSENCE WITHOUT SALARY LOSS ......... 6-12

6.6.2 UP TO THREE YEARS WITHOUT LOSS OF SALARY
WHEN SEVERELY BURNED .......ccooie 6-12

6.6.2.1 BENEFITS RECEIVED DURING THE
TIME PERIOD WHEN EMPLOYEE
WOULD NORMALLY BE EMPLOYED......... 6-12

6.6.2.2 4811 DOES NOT APPLY WHEN
TERMINATION OF EMPLOYMENT
WAS DUE TO RESIGNATION,
RETIREMENT, OR DISMISSAL .................. 6-12

6.6.2.3 APPLICABLE TO DATES OF INJURY
AFTER 11/1/2022 .....oooiiiiice 6-13

6.7 TERMINATION OF DISABILITY BENEFITS — HOW AND WHY ....6-13

6.7.1  DURATION OF BENEFITS, GENERALLY ....coovvereeen... 6-13
6.8 DISTINGUISH: INJURIES AFTER 4/19/2004 AND BEFORE
1/1/2008 FROM INJURIES AFTER 1/1/2008..........ovvveeeeereereerrerrenn. 6-16
6.8.1  INJURIES OCCURRING AFTER 4/19/2004 AND
BEFORE 1/1/2008 .....voveeeeeeeeeeeeeeeeeeeeeeseeeseesseseeee e 6-16
6.8.2  INJURIES OCCURRING AFTER 1/1/2008 —
LABOR CODE SECTION 4656 (C)(2) cvv-vevvreeeererrerrernenne. 6-20
6.9 SPECIAL RULES APPLICABLE TO CERTAIN INJURIES ............. 6-21

6.9.1 NEW STATUTE EXTENDS TD PERIOD FOR
SPECIFIED FIREFIGHTERS AND PEACE OFFICERS
FOR INDUSTRIAL CANCER CLAIMS UNDER
LABOR CODE SECTION 432121 ... 6-22

6.10 ESTOPPEL TO ASSERT OVERPAYMENT OF TD........ccoccvieeennne 6-23

6.11 AN INJURED EMPLOYEE IS NOT ENTITLED TO RECEIVE A
DOUBLE AMOUNT OF TEMPORARY DISABILITY BENEFITS
FOR A SINGLE PERIOD OF TEMPORARY DISABILITY............... 6-24

Contents — xviii



6.12

6.13

6.14

6.15

6.16

6.17

AWARD OF TEMPORARY DISABILITY CAN BE BASED ON
SELF-PROCURED MEDICAL TREATMENT, EVEN AFTER

DENIAL OF TREATMENT BY URAND IMR.......cooiiis 6-25
TEMPORARY DISABILITY BENEFITS DUE TO COVID-19
SHUTDOWN ... 6-25
WORKERS’ COMPENSATION DISABILITY BENEFITS NOT
TAXABLE ..o 6-27
WORKERS’ COMPENSATION DISABILITY BENEFITS
COMMUNITY OR SEPARATE PROPERTY? ..o 6-27
PROHIBITION AGAINST OBTAINING WORKERS’
COMPENSATION TEMPORARY DISABILITY BENEFITS
WHILE WORKING.... ..ot 6-28
6.16.1 TEMPORARY DISABILITY SUBJECT TO
GARNISHMENT FOR CHILD SUPPORT
OBLIGATIONS ..o 6-28
6.16.1.1  AMOUNT TO BE WITHHELD...................... 6-28
DETERMINING PERMANENT IMPAIRMENT/DISABILITY ........... 6-29
6.17.1 PERMANENT DISABILITY — DEFINED............ccceeeens 6-29
6.17.2 PERMANENT TOTAL DISABILITY ...ooviiiiiiiiieeeeen 6-30
6.17.2.1 STATUTORY PRESUMPTIONS RE
PERMANENT TOTAL DISABILITY ............. 6-30
6.17.2.2 PERMANENT DISABILITY DETERMINED
IN ACCORDANCE WITH THE FACT .......... 6-30
6.17.2.3 FITZPATRICK LIMITED TO INJURIES
OCCURRING BEFORE
JANUARY 1, 2013 6-31
6.17.3 PERMANENT PARTIAL DISABILITY ....ccooiiiiiiiieeeen. 6-32
6.17.4  PERMANENT DISABILITY RATE ... 6-33
6.17.4.1  COMPUTING NUMBER OF WEEKS OF
PERMANENT PARTIAL DISABILITY
COMPENSATION ... 6-33
6.17.4.2 STATUTORY INCREASE/DECREASE
IN DISABILITY PAYMENT ... 6-33

Contents — xix



6.17.5

6.17.4.3 DEFINITIONS OF REGULAR, MODIFIED,
AND ALTERNATIVE WORK.........cceiiiiienn. 6-34

6.17.44 COURT MUST CONSIDER SECTION
4658 FACTORS ... 6-35

6.17.4.41 SECTION 4658 INCREASE
APPLIES TO AWARDS UP
TO 99.75%.c.ooviiiiiiiiii 6-35

CALCULATING PERMANENT DISABILITY
BENEFITS ..o 6-35

6.17.5.1  INJURIES AFTER 1/1/13 — STATUTORY
EXCLUSION OF CERTAIN COMPENSABLE
CONSEQUENCE INJURIES FROM
CALCULATION OF PERMANENT

DISABILITY . 6-36
6.17.5.2 MEDICAL TREATMENT STILL
PERMITTED ... 641
6.17.5.3 PERMANENT AND STATIONARY STATUS —
MAXIMUM MEDICAL IMPROVEMENT ....... 6—41
6.18 DETERMINING ELIGIBILITY FOR PERMANENT DISABILITY
COMPENSATION ... 642
6.18.1 PRIMARY TREATING PHYSICIAN (“PTP”)
OPINIONS ... 642
6.18.2 CALCULATIONS - EFFECT OF LEGISLATIVE
REFORMS ... 642
6.18.3 AMA GUIDES TO EVALUATION OF PERMANENT
IMPAIRMENT ... 6—43
6.18.3.1 IMPAIRMENT — DEFINED BY AMA
GUIDES ... 644
6.18.3.2 IMPORTANCE OF “OBJECTIVE”
MEDICAL FINDINGS ... 644
6.18.3.3  ACTIVITIES OF DAILY LIVING.................... 6-45

Contents — xx

6.18.3.4 PHYSICIAN'S ROLE IN EVALUATING
IMPAIRMENT ..., 6-45



6.19

6.20

6.18.4  DEFINING THE SCOPE OF THE AMA GUIDES -

‘ALMARAZ/GUZMAN ... 6-46
APPORTIONMENT ... 6—49
6.19.1 BURDEN OF PROOF RE APPORTIONMENT .............. 6-50

6.19.2 REQUIREMENTS OF REPORT PER ESCOBEDO........ 6-50

6.19.3 APPORTIONMENT WHERE MORE THAN ONE
INDUSTRIAL INJURY CAUSES DISABILITY ................ 6-50

6.19.3.1 EXCEPTION: LIMITED CIRCUMSTANCE
WHERE SINGLE AWARD ALLOWED ........ 6-51

6.19.3.1.1  VOCATIONAL
APPORTIONMENT IS
IMPERMISSIBLE ................... 6-54

6.19.4  NON-INDUSTRIAL APPORTIONMENT.........coociiinens 6-56
6.19.5 PRIOR AWARD AS BASIS FOR APPORTIONMENT ... 6-56

6.19.5.1 LABOR CODE SECTION 4664 (b)
NOT APPLICABLE TO CONCLUSIVELY
PRESUMED PERMANENT TOTAL
DISABILITY ..o 6-56

6.19.6 APPORTIONMENT TO GENETIC FACTORS................ 6-59

6.19.7 APPORTIONMENT TO PRE-EXISTING
NON-INDUSTRIAL ASYMPTOMATIC PATHOLOGY
AND CONDITIONS ... 6-62

6.19.7.1 COMPARE: NO APPORTIONMENT
TO UNSUCCESSFUL MEDICAL
INTERVENTION........oooiiiiii e, 6-63

CALCULATING PERCENTAGE OF PERMANENT DISABILITY ... 6-67

6.20.1 PERMANENT DISABILITY RATING SCHEDULE.......... 6-67
6.20.1.1  DUAL OCCUPATION RULE........cccccceernnnn 669

6.20.2 RATING SCHEDULE COMBINED VALUES CHART..... 6-70
6.20.2.1 REBUTTING THE COMBINED VALUES

Contents — xxi



6.20.2.1.1  ADDITIONAL CASES

INTERPRETING THE KITE
DECISION ......ccooiiiiiei 6-72
6.20.2.1.2 COMPARE: PSYCHIATRIC
INJURIES ... 6-73
6.21 REBUTTING THE RATING SCHEDULE .........ccooiiiiiiieee 6-73
6.21.1 EXAMPLES REBUTTING RATING SCHEDULE ............ 6-74
6.21.2 EXAMPLE OF NON-REBUTTAL OF RATING
SCHEDULE ... 6-75
6.22 TIMING OF PERMANENT DISABILITY PAYMENTS ..................... 6-75
6.23 LIFEPENSIONS ... . 677
6.23.1 COMPARE: 100% PERMANENT TOTAL
DISABILITY Lo 677
6.24 EXAMPLE FINDING PERMANENT TOTAL DISABILITY ............... 6-77
6.25 COST OF LIVING ADJUSTMENT (“COLA”) .....oviiiiiiiiiiiieiieeeee 6-78
6.26 METHOD OF PAYMENT OF INDEMNITY BENEFITS ................... 6-79
6.26.1 DIRECT DEPOSIT ALLOWED........ccciiiiiiiiiiiiieee 6-79
6.26.2 PREPAID CARD ACCOUNT ALLOWED........cccoovvvrrennn. 6-79
6.26.2.1 EMPLOYEE'S WRITTEN CONSENT
REQUIRED ... 6-79
6.26.2.2 REQUIREMENTS FOR PREPAID
CARD ACCOUNTS ... 6-80
6.26.2.3 ALLOWABLE FEES /DISCLOSURE........... 6-81
6.26.2.4 OPT-OUT PROVISION ........cccoiiiiiiiieiis 6-81
6.26.2.5 DELAYS THAT DO NOT AMOUNT TO
A VIOLATION. ... 6-81
6.26.2.6 DATE REMAINS IN EFFECT ........ccccceen 6-81

6.27 RESOLVING DISPUTES OVER THE EXTENT OF PERMANENT
IMPAIRMENT — INTRODUCTION ......ocoiiiiiiiiiiiiiiee e 6-81

Contents — xxii



6.28

6.29

6.27.1 PARTICIPANTS — DEFINITIONS.........cco 6-82
6.27.1.1  AGREED MEDICAL EVALUATOR

6.27.1.2  QUALIFIED MEDICAL EVALUATOR
e Y10 Y 6-82

6.27.1.3 PANEL QUALIFIED MEDICAL
EVALUATOR (“PQME”) ... 6-83

6.27.1.3.1  APPOINTMENT OF
QUALIFIED MEDICAL
EVALUATORS..........cco 6-83

6.27.1.3.2 REAPPOINTMENT OF
QUALIFIED MEDICAL
EVALUATOR ... 6-83

6.27.1.3.3 WHEN NOT ENOUGH
QMES WITHIN AREA............. 6-84

INITIATING PANEL QUALIFIED MEDICAL EXAMINATION
(“PQME”) PROCESS — OBJECTION TO PRIMARY TREATING
PHYSICIAN REPORT ... 6-84

6.28.1 PROCEDURE TO OBTAIN A PANEL QUALIFIED
MEDICAL EVALUATOR ..o 6-84

6.28.1.1  TIME LIMIT TO STRIKE NAME FROM

6.28.2 SCHEDULING THE PQME APPOINTMENT —
TIME LIMIT e 6—-86

6.28.2.1 REPRESENTED EMPLOYEE’S
SCHEDULING RESPONSIBILITIES —
TIMING ... 6-86

6.28.2.2 PQME’'S SCHEDULING
RESPONSIBILITIES — TIMING ................... 6-86

§ 46.3 REMOTE HEALTH MEDICAL-LEGAL EVALUATIONS...... 6-87

6.29.1  WHEN A TELEHEALTH PHYSICAL EXAMINATION
IS PERMITTED ... 6-87

6.29.2 ‘REMOTE HEALTH EVALUATION” DEFINED ............. 6-87

Contents — xxiii



6.29.3

8 CCR SECTION 34 (D) evveoeeeeeeeeeeeeeeeeeeeeeeseseenne

6.30 TIME LIMITS WITHIN WHICH MEDICAL REPORTS MUST

BE SERVED ON PARTIES

6.30.1

6.30.2
6.30.3

Contents — xxiv

RULES REGARDING MEDICAL-LEGAL

EVALUATIONS — ELECTRONIC SERVICE ............
6.30.1.1  “ELECTRONIC SERVICE” DEFINED ...

6.30.1.2 “ELECTRONIC TRANSMISSION”

DEFINED ...,

6.30.1.3 “ELECTRONIC NOTIFICATION"

DEFINED ...,

6.30.1.4 WHEN ELECTRONIC SERVICE IS

PERMITTED ...

6.30.1.5 ELECTRONIC SERVICE TO ADDRESS
OF PERSON ON WHOM IT IS SERVED

6.30.1.6  WHEN SERVICE IS COMPLETE..........

6.30.1.7 ELECTRONIC SERVICE OF REPORT
IN PSYCHE CLAIMS...........cccoee.

6.30.1.8 ELECTRONIC SERVICE OF

MEDICAL-LEGAL REPORTS ..............

6.30.1.9 REQUIREMENTS OF PROOF OF
ELECTRONIC SERVICE OF

MEDICAL-LEGAL REPORTS ..............

6.30.1.10 DOCUMENT WITH ORIGINAL

SIGNATURE TO BE RETAINED...........
EXTENSION FOR GOOD CAUSE.........ccccceeiiins

EXTENSION FOR TEST RESULTS OR NEEDED

REPORTS ...

6.30.3.1 COMPARE — NO EXTENSION FOR
LACK OF RELEVANT MEDICAL

INFORMATION/RECORDS ..................

6.30.3.2 PROCEDURE FOR REQUESTING

EXTENSION ...,



6.31
6.32

6.33

6.34

6.35

6.30.4 CONSEQUENCES FOR FAILURE TO COMPLY
WITH REPORT SUBMISSION DEADLINES —

QME REPLACEMENT ...
REQUEST FOR REPLACEMENT PANEL — GROUNDS...........
INFORMATION PROVIDED TO THE PQME — TIMING.............
6.32.1 “‘INFORMATION” DEFINED ......ccovviiiiiiieiiieees

6.32.2 GOOD FAITH EFFORT TO RESOLVE THE

DISPUTE REQUIRED .......ccooiiiiiiiiiieec e

6.32.3 COMPARE: INFORMATION PROVIDED TO

AGREED MEDICAL EVALUATOR........oocciiiieiie.
ITEMS TO BE IDENTIFIED BY AME ORQME........ccooeeiiiiiis

6.33.1 PROCEDURE REGARDING RECORDS
TRANSMITTED TO MEDICAL-LEGAL

EVALUATOR FOR REVIEW ...,

6.33.1.1  DECLARATION UNDER PENALTY OF
PERJURY AS TO PAGE COUNT OF

RECORDS........cceeeeeeee e
6.33.1.2 RECORD REVIEW DEFINED..................

6.33.1.3 PHYSICIAN MUST VERIFY UNDER
PENALTY OF PERJURY NUMBER

OF PAGES REVIEWED ...........cooeiiinee.

6.33.1.4 FEE SCHEDULE FOR RECORD

REVIEW ...
6.33.2 COMPARE: COMMUNICATIONS WITH QME..........
6.33.3 COMPARE: COMMUNICATIONS WITH AME ..........

6.33.4  PROHIBITION AGAINST EX PARTE

COMMUNICATION ...

WHEN PARTIES SHOULD RETURN TO SAME MEDICAL

EVALUATOR . ..o
6.34.1 DISTINGUISH: NEW INJURY .....cccoiiiiiiiiiiiiiee,

RESPONSIBILITIES OF PHYSICIAN PREPARING

MEDICAL-LEGAL REPORTS ...

Contents — xxv



6.36

6.35.1 CONSEQUENCES FOR FAILURE TO COMPLY

WITH REQUIREMENTS ... 6-107
BENEFITS FOR INABILITY TO RETURN TO USUAL AND
CUSTOMARY WORK ....cooiiiiiiiiiiee e 6-107

6.36.1 INTRODUCTION. ... .. 6-107
6.36.2 SUPPLEMENTAL JOB DISPLACEMENT VOUCHER..6-107

6.36.2.1  ELIGIBILITY — INJURIES BETWEEN
1/1/2004 AND 1/1/2013......ooveiiiiiiiieee 6-107

6.36.2.1.1 EXCEPTIONS..................... 6-109
6.36.2.2 ELIGIBILITY — INJURIES AFTER 1/1/13 ...6-110

6.36.3 DISPUTES CONCERNING RIGHT TO
SUPPLEMENTAL JOB DISPLACEMENT BENEFIT.....6-110

6.36.4 RETURN TOWORK FUND .......ccccooiiiiiiiiiiiiee e, 6-113
6.36.4.1  ELIGIBILITY FOR RETURN TO WORK

FUND ..o, 6-113

6.36.4.2 DEADLINE FOR APPLICATION ................ 6-114

6.36.4.3 DECISION ON APPLICATION FOR
RETURN-TO-WORK SUPPLEMENT
PROGRAM........ooiiiiiiiieece 6-114

6.36.4.4 DATE OF PAYMENT ... 6-114

6.36.4.5 PROCEDURE FOR APPEAL OF FINAL
DECISION OF THE DIRECTOR................ 6-114

6.36.4.5.1 CONTENTS OF APPEAL .... 6-114
6.36.4.5.2 SERVICE OF APPEAL ........ 6-114

6.36.4.5.3 TIME LIMIT FOR FILING

OF APPEAL.........cco. 6-115

6.36.4.5.4 ACTION ON APPEAL .......... 6-115

CHAPTER 7 —DEATH BENEFITS.....ooiiieieeee e 7-1
7.1 INTRODUCTION....coiiiiiiiiie e 7-1

Contents — xxvi



7.2 REQUIREMENT OF DEPENDENCY ......ooooiiomoioeoreeoeeeeeeeeeene. 7—1
721 DEPENDENCY — DEFINED.........ccooveimmreoreeireerereennnens 7-1
722  STATUTORILY PRESUMED DEPENDENTS.................. 7—1
723  QUESTION OF DEPENDENCY AS A FACTUAL
DETERMINATION . .....oooooovooeooeeoeeeeeeeeeeeeeeee e 7-2
7231  EXAMPLE FINDING TOTAL
DEPENDENCY .......ooovooioeooeeeoeeoeeeeeeee. 7-2
7.3 NEED FOR GUARDIAN AD LITEM........ccooooroeeeeeereeeeeeeeeeeeennn. 7-3
74  BURIAL EXPENSE PLUS DEATH BENEFIT .....oooooovvviroeee. 7—4
7.5 AMOUNT OF DEATH BENEFITS w...covvoeoereeeeeeeeeeeeeeeeeeeee 74
76 MANNER OF PAYMENT OF DEATH BENEFIT ......o.ccooovoiiivinnnenn.. 7—4
7.7 EXTENDED BENEFITS FOR DEPENDENT CHILDREN................. 7-5
7.8 SPECIAL STATUTE OF LIMITATIONS ON DEATH BENEFITS...... 7-6
781  APPLYING THE STATUTE OF LIMITATIONS TO
DEATH CLAIMS ARISING OUT OF A CUMULATIVE
TRAUMA INJURY UNDER LABOR CODE
SECTION 5412 oooooooooeeeeeeeeeeeeeeeeeeee e 7-6
7.9 WHERE DEATH DUE TO VIOLENT OR CRIMINAL ACTS ............. 77
740 LIVE BENEFITS ..o 7-8
7.11  DEATH WITHOUT DEPENDENTS ........ovvmreeeeeeeereeeeeeeeeeeeeeeen. 7-8
7.12 EXAMPLE OF INDUSTRIAL DEATH CLAIM ........cooovmiivooirennn. 7-9
CHAPTER 8 — LITIGATING WORKERS’ COMPENSATION CLAIMS ............ 8—1
8.1 INTRODUCTION ......oooivooeeeemeeeeeeeeseeeeeeeeeee e 8—1
8.11  NEW PROCEDURAL RULE: E-SIGNATURES
PERMITTED IN ALL WORKERS’ COMPENSATION
PROCEEDINGS ... 8—1
8.2  APPLICATION FOR ADJUDICATION OF CLAIM...........cccoovmmmnn... 8—1
8.21  ONE APPLICATION PER INJURY .......oocoovvoireriirrennnnn, 8-2

Contents — xxvii



8.2.2 SOCIAL SECURITY NUMBER NOT REQUIRED.............. 8-2
8.2.3 ASSIGNMENT OF ADJUDICATION (ADJ)

NUMBER AND VENUE........c.oo 8-2
8.2.4 SERVICE OF THE APPLICATION. ..o, 8-2
8.2.5 AMENDED APPLICATION ... 8-3
8.2.6 SERVICE OF THE NOTICE OF APPLICATION ............... 8-4
8.3 DEFENDANT’'S ANSWER TO APPLICATION FOR
ADJUDICATION OF CLAIM... ..ot 8-4
8.3.1 NO DEFAULT RESULTS FROM FAILURE TO
ANSWER ..o 8-4
8.4  STATUTE OF LIMITATIONS — INTRODUCTION .......ccccviieiieiis 8-5
8.4.1 STATUTE OF LIMITATIONS AS AN AFFIRMATIVE
DEFENSE ... 8-5
8.4.1.1 LACHES ... ..o 8-6
8.4.2 TIME LIMITS FOR BENEFITS COLLECTION
PROCEEDINGS........oooiiiii e 8-6
8.4.3 TOLLING OF STATUTE OF LIMITATIONS ........cccooene 8-6

8.4.3.1 APPOINTMENT OF GUARDIAN AD
LITEM — CLAIMS OF MINORS AND

INCOMPETENTS ... 8-8
8.5 PROCEDURES FOR FILING PAPERS WITH THE WCAB .............. 8-9
8.5.1 ‘EAMS” FILING ..o 8-9

8.5.1.1 WHEN A DOCUMENT WILL BE
DEEMED FILED......cooooiiiis 8-10

8.5.1.1.1 WHEN DEEMED RECEIVED
THROUGH EAMS ................. 8-10

8.5.1.2 EVIDENCE OF RECEIPT OF FILED
DOCUMENT ... 8-10

8.5.1.3  OBTAINING A UNIFORM ASSIGNED
NAME (UAN) ..o 8—11

Contents — xxviii



8.5.2
8.5.3
8.5.4

8.5.5

8.5.1.4 FORMS NEEDED........cooiiiis 8-11

8.5.1.41 EFFECT OF FAILURE TO USE
PROPER EAMS FORMS....... 8-11

8.5.1.4.2 BODY PART CODE 900
FOR COVID-19 INJURY ........ 8-12

8.5.1.5 WHEN A DOCUMENT WILL BE
REJECTED.....c s 8-12

8.5.1.5.1 PROCEDURE FOLLOWING
REJECTION OF DOCUMENT -
IMPORTANT 15-DAY TIME TO
CORRECT DISCREPANCY
AND REFILE............ooo 8-12

8.5.1.5.2 IF CORRECTED, DEEMED
FILED AS OF ORIGINAL

8.5.1.6 DISCRETIONARY OR CONDITIONAL
ACCEPTANCE FORFILING..........cccouieeen. 8-13

INFORMATION REQUIRED ON PLEADINGS FILED
WITHWCAB ... 8-14

8.5.4.1 PLEADING EXECUTED BY NON-
ATTORNEY ..o 8-14

REQUEST FOR ACTION BY THE WORKERS’
COMPENSATION APPEALS BOARD — PETITIONS .... 8-14

8.5.5.1 VERIFICATION REQUIRED.................. 8-15
8.5.5.2 TIME TO ANSWER PETITION................... 8-15

8.5.56.3 TIME WITHIN WHICH TO ACT WHEN A
DOCUMENT IS SERVED BY MAIL,
FAXORE-MAIL ..o 8-15

8.5.5.3.1 “‘PHYSICAL ADDRESS”
DEFINED ..o 8-15

Contents — xxix



8.6 DISCOVERY

8.6.1
8.6.2

8.6.3

8.6.4

Contents — xxx

8.5.5.4

EXTENSION OF TIME TO ACT FOR

WEEKENDS AND HOLIDAYS .........ccceeene 8-16
................................................................................... 8-16
MEDICAL EVIDENCE ..o 8-16
DEPOSITIONS. ... 8-16
8.6.2.1 CALIFORNIA LEGISLATURE AMENDS
CCP RULE RE DEPOSITIONS.................... 8-16
8.6.2.2 ATTORNEY'’S FEES FOR DEPOSITIONS ..8-17
8.6.2.2.1 DEMAND REQUIRED
BEFORE PETITION MAY
BEFILED.......cccos 8-18
8.6.2.2.2 ELEMENTS OF LABOR
CODE SECTION 5710
FEE PETITION .......ccceeen 8-18
8.6.2.2.3 PETITION FOR LABOR CODE
5710 FEES DENIED DUE TO
UNREASONABLE DELAY..... 8-19
8.6.2.3 IMPORTANT AREAS OF INQUIRY
DURING DEPOSITION ........cccoiiiieeeeis 8-19
8.6.2.3.1 BENEFIT HISTORY ............... 8-20
8.6.2.4 DISCOVERY DISPUTE — SPECIAL
MASTER ... 8-20
SUBPOENA DUCES TECUM.......ccccooiiiiiiiiiieee 8-21
8.6.3.1 WORKERS’ COMPENSATION JUDGES —
SUBPOENA POWER.........coooiiiiiiiiieeeee 8-21
8.6.3.2 THE APPLICANT'S PERSONNEL FILE ...... 8-22
INDEX SEARCH AND ESI......ccooiiiies 8-23
8.6.4.1 ESI IS SUBJECT TO A PRESUMPTION

CONCERNING PRINTED REPRESENTATION
OF COMPUTER INFORMATION OR A
COMPUTER PROGRAM/BURDEN OF



8.7

8.8

8.6.4.2 SIMILAR RULE CONCERNING IMAGES
STORED ON VIDEO OR DIGITAL MEDIA,
CALIFORNIA EVIDENCE CODE

SECTION 1853.....eiiiiiieeeeeeee e 8-25
ADJUDICATING THE CLAIM — HEARING PROCEDURES .......... 8-27
8.7.1 DECLARATION OF READINESS TO PROCEED.......... 8-27

8.7.1.1 OBJECTING TO A DECLARATION OF
READINESS TO PROCEED.............cccuee.... 8-27

8.7.1.2 CONSEQUENCES FOR FILING A
FALSE DECLARATION ON THE DOR........ 8-28

8.7.1.3 GOOD FAITH ATTEMPT TO RESOLVE

DISPUTE REQUIRED.........ccooiiiiiiiiiiee, 8-28
8.7.1.4 APPLICANT’'S DEMAND LETTER .............. 8-29
8.7.1.41 COMPARE: DEFENDANT'S
DEMAND LETTER................. 8-29
8.7.2 NOTICE OF HEARING.........ccciiiiiiiiiice e 8-29
8.7.2.1 SERVICE OF NOTICE ..o 8-29
8.7.2.2 TIME WITHIN WHICH NOTICE SHALL
BE GIVEN. ..., 8-30
ADJUDICATING THE CLAIM — PARTICULAR TYPES OF
HEARINGS. ... e 8-30
8.8.1 WCAB AUTHORITY TO HOLD ELECTRONIC
HEARINGS. ... .o 8-30
8.8.1.1 NEW PROCEDURE AS OF
MARCH 1, 2025 ......ooeiiiiiieeeee s 8-30
8.8.1.1.1 PROCEDURE FOR
COURTCALL VIDEO
PLATFORM ..o 8-31

8.8.1.2 RIGHT TO OBJECT TO AN
ELECTRONIC HEARING ........ccccciiiiiis 8-31

8.8.1.3 HEARING RE WHETHER HEARING
WILL BE HELD ELECTRONICALLY ........... 8-31

Contents — xxxi



8.8.1.4 APPEARANCES AT ELECTRONIC
HEARING ... 8-31

8.8.1.4.1 CAVEAT - PETITION
REQUIRED TO APPEAR
ELECTRONICALLY IF MATTER
IS NOT SET FOR AN
ELECTRONIC HEARING ...... 8-32

8.8.2 STATUS CONFERENCE........ccoi e 8-32
8.8.3 MANDATORY SETTLEMENT CONFERENCE............... 8-32
8.8.3.1 EVIDENCE TO BE OFFERED AT TRIAL —
SERVICE ..., 8-33
8.8.3.2 BENEFIT PRINTOUT AVAILABLE AT
MSC .. 8-33
8.8.4 PRE-TRIAL CONFERENCE STATEMENT..................... 8-33

8.8.4.1 CONTENTS OF PRE-TRIAL
CONFERENCE STATEMENT .......cccccceeeeen. 8-33

8.8.4.1.1 SPECIFIC REQUIREMENTS
RE EXHIBITS ... 8-34

8.8.4.1.2 EXAMPLE OF WITNESSES
EXCLUDED FOR FAILURE TO
DISCLOSE IN PRE-TRIAL
CONFERENCE
STATEMENT .....coooiis 8-36

8.8.4.1.3 EXAMPLE OF EVIDENCE NOT
EXCLUDED AT TRIAL FOR
FAILURE TO DISCLOSE IN
PRE-TRIAL CONFERENCE

STATEMENT ..o 8-37
8.8.4.2 WCJ'S AUTHORITY TO MAKE ORDERS
AND RULINGS AT MSC ..o, 8-37
8.8.4.3 SERVICE OF PTCS AND ORDERS AT
MSC .. 8-37
8.8.5 EXPEDITED HEARING ... 8-38

Contents — xxxii



8.9

8.8.6

8.8.7

8.8.8

AOE/COE PRIORITY CONFERENCE ...........cccooeee. 8-39
8.8.6.1 PRIORITY CONFERENCES REMAIN
ON CALENDAR UNTIL ISSUES ARE
RESOLVED......cooiiiiiiiee 8-39
APPEARANCES OF PARTIES AT CASE-IN-CHIEF
PROCEEDINGS.......cooiiiii e 8-40
8.8.7.1 SPECIAL RULES REGARDING
APPEARANCES AT MANDATORY
SETTLEMENT CONFERENCES ................ 8-40
8.8.7.2 CONSEQUENCES FOR FAILURE
TOAPPEAR ... 8-40
8.8.7.2.1 ATTRIAL ... 8-40
8.8.7.2.2 AT MANDATORY
SETTLEMENT
CONFERENCE.......cccccceeee. 8-40
8.8.7.3 EFFECT OF STIPULATION AT MSC.......... 8-41
WALK-THROUGH PROCEDURE ..o 8-42
8.8.8.1 TYPES OF WALK-THROUGH
PROCEEDINGS. ..o 8-42
8.8.8.2 PRIOR SERVICE REQUIRED BEFORE
WALK-THROUGH ... 843
............................................................................................. 8-43
TRIAL BY JUDGE ... 8-43
8.9.1.1 EXHIBITS ..o 8-44
8.9.1.1.1 “‘ORIGINAL” BUSINESS
RECORDS SHALL NOT
BEFILED ..o 8-45
8.9.1.2 EVIDENCE TAKEN WITHOUT NOTICE ..... 845
8.9.1.3 WILLFUL SUPPRESSION OF EVIDENCE —

ADVERSE INFERENCE...........ccccoiiin 8-46

Contents — xxxiii



8.10
8.11

8.12
8.13

8.9.14 DECISIONS OF WCJ BASED UPON
SUBSTANTIAL EVIDENCE ............ccoiees 8-46

8.9.1.41 SUBSTANTIAL MEDICAL
EVIDENCE ..........coooi 8-47

8.9.2 GENERAL SEQUENCE OF TRIAL PROCEEDINGS .....8-47

8.9.2.1 IF HEARING IS NOTICED AS ELECTRONIC
NO PETITION REQUIRED TO TESTIFY
ELECTRONICALLY ... 8-48

8.9.2.1.1 CAVEAT - IF HEARING IS NOT
NOTICED AS AN ELECTRONIC
HEARING PETITION
REQUIRED TO TESTIFY
ELECTRONICALLY ............... 8-48

8.9.2.2 WCAB AUTHORITY TO PERMIT
RECORDING OF PROCEEDINGS.............. 8-48

8.9.2.3 COMPARE: EXCLUSION OF EMPLOYER
DURING TRIAL IS A DENIAL OF DUE
PROCESS........cco e 8-49

8.9.24 COMPARE: DEU'S ROLE IN A
RATING MANDATORY SETTLEMENT
CONFERENCE ... 8-50

8.9.3 FINDINGS AND AWARD — OPINION ON DECISION ....8-51
8.9.4 DUTY TO DEVELOP THE RECORD........ccccoeiiiiiiiiinee. 8-51

8.9.4.1 COMPARE: DOCTRINES OF WAIVER
OR INVITED ERROR.........coiiiiiiiiiiiieeee 8-52

8.9.4.2 COMPARE: ADVERSE INFERENCE ......... 8-54

RES JUDICATA e 8-54
JOINDER OF PARTIES ..o 8-54
8.11.1 ELECTION ... 8-54
CONSOLIDATION ...t 8-55
REASSIGNMENT / PEREMPTORY CHALLENGE TO JUDGE......8-55

Contents — xxxiv



8.14

8.15

8.16

CONTINUANCE OR CASE “OFF-CALENDAR" ..., 8-56
DISMISSAL OF INACTIVE CASES -8 CCR SECTION 10550 ..... 8-56
8.15.1 PROCEDURE TO OBTAIN ORDER OF DISMISSAL .... 8-56

8.15.1.1  CONTENTS OF THE LETTER..................... 8-56

8.15.1.2 COMPARE: DISMISSAL OF
CASE-IN-CHIEF DOES NOT RESULT
IN DISMISSAL OF LIEN CLAIMS................ 8-57

COMMONLY LITIGATED ISSUES. ..o 8-58

8.16.1. DENIAL OF CLAIM BASED ON FACTUAL OR
LEGAL DISPUTE ...oooi e 8-58

8.16.2  DENIAL OF CLAIM BASED ON LACK OF
MEDICAL EVIDENCE .........ooooiiiiee e 8-59

8.16.2.1  THREE MEANS TO RESOLVE MEDICAL
DISPUTE RE COMPENSABILITY............... 8-59

8.16.2.1.1  RELIANCE ON PRIMARY
TREATING PHYSICIAN......... 8-59

8.16.2.1.2 REQUEST A PANEL
QUALIFIED MEDICAL

EVALUATOR ..o 8-60
8.16.2.1.3 AGREED MEDICAL
EVALUATOR ..., 8-61
8.16.3  ADMINISTRATIVE DIRECTOR ISSUES PANEL —
10 DAYS TO STRIKE. ..o 8-62
8.16.3.1 SCHEDULING THE PANEL QUALIFIED
MEDICAL EVALUATION .......ccoociiiiiiiiee. 8-63
8.16.3.1.1  ADDITIONAL PQME
EVALUATIONS ... 8-63
8.16.3.2  APPLICANT ALLOWED TO RECORD
QME EVALUATION......oiiiiiiieeeeen 864
8.16.4  MEDICAL-LEGAL EXPENSES..........ccccoiiiiis 8-64

Contents — xxxv



8.17 LIENS
8.17.1
8.17.2

8.17.3

Contents — xxxvi

8.16.4.1

PAYMENT OF MEDICAL-LEGAL

EXPENSES ... 8-66

8.16.4.1.1 CONTESTING THE
REASONABLENESS AND
NECESSITY ..o 8-67

8.16.4.1.2 PROVIDER CONTESTING
THE AMOUNT PAID.............. 8-67

8.16.4.1.3 14 DAYS TO RESPOND TO
SECOND REVIEW ................ 8-67

8.16.4.1.4 INDEPENDENT BILL
REVIEW. ... 8-68

8.16.4.1.5 ALL MEDICAL-LEGAL
EVALUATIONS SHALL BE

SUBMITTED WITHIN
12 MONTHS ... 8-68
.............................................................................................. 8-68
LIEN CLAIMANT ... 8-68
SUSPENDED CORPORATION BARRED FROM
PURSUING LIEN ... 8-70
LIEN REQUIREMENTS ... 8-70
8.17.3.1  AUTOMATIC STAY OF LIENS WHERE
CRIMINAL CHARGES FILED AGAINST
PHYSICIAN ... 8-71
8.17.3.2 PHYSICIAN'S RIGHT TO DISMISS LIEN
TO LIFT STAY o 8-73
8.17.3.3 WCAB INQUIRY WHILE LIEN IS
STAYED ... 8-73
8.17.3.4 NOTICE TO PHYSICIAN AND POSTING
OF NOTIFICATION OF SUSPENSION
ON THE DWC INTERNET WEBSITE .......... 8-73
8.17.3.5 SPECIAL ADJUDICATION UNIT (SAU)....... 8-73
8.17.3.6  ONLINE SAU CALENDAR .........cccciiiiiinn 8-74



8.18
8.19
8.20

8.21
8.22
8.23

8.17.3.7 PRESUMPTION THAT PAYMENT OF

LIEN IS NOT DUE ..., 8-74
8.17.4  LIENS - PROCEDURAL REQUIREMENTS ................. 8-74
8.17.5 LIENACTIVATION FEE ... 8-75
8.17.5.1  CHALLENGES TO LIEN ACTIVATION
FEE oo 8-76
8.17.5.2 LIEN FILER'S DECLARATION................... 877
8.17.5.3  ORIGINAL BILL MUST BE FILED................ 877
8.17.6  LIEN FEE REIMBURSEMENT ... 877
8.17.7  STATUTE OF LIMITATIONS FOR FILING LIEN............ 8-78
8.17.8  LIEN CLAIMANT’'S BURDEN TO ESTABLISH
VALIDITY oo 8-79
8.17.8.1  LIEN ASSIGNMENTS AFTER 1/1/2013...... 8-80
8.17.9  OFFICIAL MEDICAL FEE SCHEDULE..............cccce.. 8-81
8.17.10 SECOND REVIEW OF THE BILL ....oooveieiiiiieeeen 8-81
8.17.11 INDEPENDENT BILL REVIEW (“IBR”).....cccevviiiiiiiinens 8-82
8.17.11.1  12-MONTH LIMITATION PERIOD FOR
MEDICAL BILLS TO BE SUBMITTED ........ 8-82
8.17.12 EDDLIENS ... 8-82
PETITION TO RECOVER COSTS.......oooiiiiiiiieeee e 8-83
INTERPRETERS. ... ... 8-84
LIEN CONFERENCE ... 8-85
8.20.1 FAILURE TO APPEAR AT LIEN CONFERENCE
ORLIEN TRIAL ... 8-85
VERIFIED DECLARATION OF READINESS........ccccoiiiii 8-85
SETTLEMENT OF LIEN CLAIM ..o 8-86
PETITION FOR CONTRIBUTION ... 8-86

Contents — xxxvii



8.23.1

8.23.2

CHAPTER 9 — POST-TRIAL APPELLATE PROCEDURES

CONTRIBUTION DISPUTE RESOLVED THROUGH

MANDATORY ARBITRATION .....ccooiiiiiiiiiiiieeeiee,

REGULATIONS CONCERNING ARBITRATION
PROCEDURES CAN BE FOUND AT 8 CCR 10995

TO 10999 ...

9.1 INTRODUCTION
9.2 ADMINISTRATIVE REVIEW PROCEDURES

9.21

9.2.2.
9.23

9.24

9.2.5

9.2.6

9.2.7

Contents — xxxviii

PETITION FOR RECONSIDERATION .......cccceeiiiiienen.

9.2.1.1 GROUNDS FOR PETITION FOR

RECONSIDERATION ......cccoviiiiiiiiieee

9.21.1.1 WHAT CONSTITUTES A

‘FINAL ORDER" .......ccceeeene

9.21.2 REQUIRED CONTENTS OF PETITIONS

FOR RECONSIDERATION.........ccceeeennen
VERIFICATION REQUIRED ......cccooiiiiieee

TIME LIMITS FOR PETITION FOR

RECONSIDERATION ...

9.2.3.1 20-DAY TIME LIMIT — PETITION FOR

RECONSIDERATION ...

SERVICE OF PETITION ON ALL PARTIES

REQUIRED ..o

CONSEQUENCES OF FAILURE TO TIMELY OR

PROPERLY PETITION FOR RECONSIDERATION......

PETITION FOR RECONSIDERATION FILED IN

EAMS OR DISTRICT OFFICE HAVING VENUE ..........

SCOPE OF AUTHORITY ON PETITION FOR

RECONSIDERATION ...

9.2.7.1 TIME WITHIN WHICH WCAB MAY

RENDER ITS DECISION ........ccccceiiiinnns



9.3

9.4

9.5

9.6

9.7

9.2.7.2 STATUTE AMENDED: DATE OF
TRANSMITTAL CONTROLS...........ccciie 9-9

9.2.7.2.1 PARTIES AND APPEALS
BOARD SHALL RECEIVE
NOTICE OF TRANSMITTAL....9-9

9.2.7.3 FAILURE TO ISSUE A DECISION ON
PETITION FOR RECONSIDERATION
WITHIN 60 DAYS TERMINATES

BOARD’S JURISDICTION.........ccccceeriinienen. 9-11

‘PANEL” VERSUS “EN BANC” DECISIONS.........ccooiiiiiiieeeen 9-12
9.3.1 “SIGNIFICANT” PANEL DECISIONS..........ccoviiiiiiinnn. 9-13
9.3.2 EN BANC DECISIONS ..o 9-13
9.3.3 WCAB COMMISSIONERS’ SETTLEMENT

CONFERENCE ... 9-13

9.3.3.1 PROCEDURE..........cooiiiieiee e 9-14
COMPARE — PETITION FOR REMOVAL ..., 9-14
9.41 TIME LIMIT AND GROUNDS FOR REMOVAL.............. 9-15
APPEALS BOARD’S CONTINUING JURISDICTION TO
RESCIND OR REVISE ITS AWARDS........ccciiiiiiiieeeec 9-16
APPEALS BOARD’S AUTHORITY TO AMEND WCJ DECISION
TO CONFORM TO THE EVIDENCE IN THE RECORD ................ 9-17
APPELLATE COURT REVIEW PROCEDURES...............cccciin 9-17

9.71 PETITION FOR WRIT OF REVIEW —
DISCRETIONARY BY APPELLATE COURTS............... 9-17

9.7.1.1 REVIEW BY CALIFORNIA SUPREME
COURT OF COURT OF APPEAL
DECISION ... 9-18

9.7.1.1.1 GROUNDS FOR REVIEW
BY THE CALIFORNIA
SUPREME COURT................ 9-18

Contents — xxxix



9.71.1.2 TIME TO FILE PETITION FOR
REVIEW WITH CALIFORNIA

SUPREME COURT ............... 9-18
9.71.13 FINALITY OF COURT OF
APPEAL DECISION............... 9-18
9.7.2 RECONSIDERATION AS PREREQUISITE TO
PETITION FOR REVIEW ..., 9-19
9.7.3 SCOPE OF APPELLATE REVIEW ... 9-19

9.7.3.1 FINDINGS OF FACT ARE CONCLUSIVE
AND NOT SUBJECT TO REVIEW................ 9-19

9.7.3.2 PROPER DETERMINATIONS ON
REVIEW ... 9-19

9.7.3.3 APPELLATE COURT DOES NOT
EXERCISE INDEPENDENT JUDGMENT -
NO “TRIAL DE NOVO”.......cciiiiiiiiiee 9-20

9.7.34 ATTORNEY’S FEE WHEN NO
REASONABLE BASIS FOR

PETITION FORREVIEW ..., 9-20

CHAPTER 10 = SETTLEMENT ....ouiiiiiieiee e 10-1

10.1 INTRODUCTION. ... .o 10-1

10.2 STIPULATIONS WITH REQUEST FOR AWARD .......ccooviiiiiiiee. 10-1
10.2.1  WAIVER OF REQUIREMENT OF FINDINGS

OF FACT e 10-1

10.2.2  STIPULATED FACTS ... 10-1

10.3 COMPARE: ALLEGING NEW AND FURTHER DISABILITY ......... 10-2

10.4 COMMUTATION OF FUTURE AWARDS .........ooiiiiiiieeeeeeen 10-3

10.5 COMMUTATION OF ATTORNEY'S FEES ... 104
10.5.1 FAR-END VERSUS LATERAL / SIDEWAYS

COMMUTATIONS ... 104

10.6 COMPROMISE AND RELEASE ... 104

Contents — xI



10.6.1  JUDGE’S APPROVAL REQUIRED.......ccovviiiiiiiiiiee. 10-5

10.6.2 COMPROMISE AND RELEASE — REQUIRED
CONTENTS . ... 10-5

10.6.3 STANDARD COMPROMISE AND RELEASE FORM
DOES NOT RELEASE ACTIONS OUTSIDE OF
WORKERS’ COMPENSATION ........ccoiiiiiiiiiiiiiieee 10-6

10.6.4 REQUIREMENT THAT COMPROMISE AND
RELEASE BE ADEQUATE ..o 10-8

10.6.5 COMPROMISE AND RELEASE IN
CUMULATIVE TRAUMA CASE ..o, 10-9

10.6.6 APPEALS BOARD’'S POWER TO ENTER AWARD
BASED UPON COMPROMISE AND RELEASE ............ 10-9

10.6.7  EFILING OF SETTLEMENT DOCUMENTS
THROUGH EAMS ... 10-9

10.6.7.1 PROCEDURE: HOW TO EFILE
SETTLEMENT DOCUMENTS

THROUGH EAMS ... 10-9
10.6.8  ANCILLARY ISSUES RE COMPROMISE AND
RELEASE ... 10-11
10.6.8.1  MEDICARE SET ASIDE .......cccccoiiiiiinene 10-11
10.6.8.1.1 MEDICARE SET ASIDE
TRUST ..o, 10-12
10.6.8.1.2 ELECTRONIC SUBMISSION
OF MSA ..., 10-13
10.6.9 CMS CONDITIONAL PAYMENTS ... 10-13
10.7 STRUCTURED SETTLEMENTS......ccooiiii e 10-14
10.8 OBLIGATION ON EMPLOYER TO DELIVER SETTLEMENT
CHECK ... 10-15
10.9 SETTING ASIDE A SETTLEMENT AGREEMENT - DURESS.... 10-15
10.9.1 EXAMPLE: NOT FINDING DURESS ............cccooeineen. 10-16
10.10 THIRD PARTY COMPROMISE AND RELEASE...........cccccceeee. 10-16

Contents — xli



10.10.1

10.10.2

10.10.3

10.10.4
10.10.5

DISTRIBUTION OF PROCEEDS - THIRD PARTY
CLAIMS INVOLVED.......coiiiiiiiiiiiiee e 10-16

10.10.1.1 WHERE CASE PROSECUTED BY
EMPLOYER ALONE ..o 10-16

10.10.1.2 WHERE CASE PROSECUTED BY
EMPLOYEE ALONE ..o 10-17

10.10.1.3 WHERE CASE PROSECUTED BY
BOTH EMPLOYER AND EMPLOYEE ....... 10-17

WITT V. JACKSON OFFSET FOR EMPLOYER
NEGLIGENCE.........cooi e, 10-17

EMPLOYER CREDIT FOR EMPLOYEE'S
THIRD-PARTY NET RECOVERY ......cooiiiiiiiiiiiiiieee 10-18

10.10.3.1 PROCEDURE TO ASSERT CREDIT
FOR THIRD PARTY RECOVERY............... 10-19

SETTLEMENT OF THIRD PARTY CIVIL ACTION ....... 10-20
AUTOMOBILE LIABILITY INSURANCE ............cccuveee. 10-20
10.10.5.1 UNINSURED MOTORIST COVERAGE.....10-21

10.10.5.1.1 COMPARE: CREDIT TO
UNINSURED MOTORIST
INSURANCE CARRIER....... 10-21

CHAPTER 11 — REMEDIES FOR EMPLOYER'S FAILURE TO PROVIDE

BENEFITS AND FOR BAD FAITH ACTIONS......ccoiiiiiiieeeeee e 11-1

111 INTRODUCTION. .. .o 11-1

11.2 PETITION FOR SANCTIONS — LABOR CODE SECTIONS
5813, 5814 & 5814.5....coceeeeieeeeee e 11-1

11.3 PENALTIES FOR DELAY IN PAYMENT OF COMPENSATION ....11-2

11.3.1

Contents — xlii

CASE EXAMPLES — PENALTIES IMPOSED................. 11-3

11.3.1.1  PENALTIES FOR FAILURE TO
AUTHORIZE TESTING........cccoiieiiie 114



11.3.1.2 PENALTY FOR UNREASONABLE
REJECTION OF CLAIM UNDER LABOR
CODE SECTION 3212 TO 3213.2 .............. 114

11.3.1.2.1  PENALTY REPORTED TO
AUDIT UNIT ..o 114

11.3.1.2.2 PENALTY APPLICABLE TO ALL
DATES OF INJURY UNDER
SECTION 3212 TO 3213.2.... 114

11.3.1.3 EMPLOYER’'S CHANCE TO CURE
ERROR — REDUCE PENALTY .......cccooiis 114

11.3.1.4 COMPARE: SELF-IMPOSED PENALTIES -
EXCEPTION TO REQUIREMENT FOR

PETITION ... 11-5
11.4 ATTORNEY'S FEES RECOVERABLE........ccooieiiieeeee 11-5
11.5 WORKERS’ COMPENSATION FRAUD.........cooiiiiiiiiiceeee, 11-5
11.5.1  ANTI-FRAUD PROVISIONS — POTENTIAL
CRIMINAL PENALTIES.......oooiiiiiiieeee e 11-5
11.5.1.1. PROHIBITED CONDUCT - FALSE
STATEMENTS ... 11-6
11.5.1.2 PROHIBITED CONDUCT — AIDING
AND ABETTING........coooiiiiii e, 11-6
11.5.2  INELIGIBILITY TO RECEIVE BENEFITS AS A
RESULT OF FRAUD........coiiiiiiiiiiceeceee 11-7
11.5.3  ANTI-CAPPING LEGISLATION ... 11-8
11.5.3.1  PROHIBITED REFERRALS ...........cccceees 11-9
11.6  DISCRIMINATION ... .o 11-9
11.6.1 NON-DISCRIMINATION POLICY APPLIES TO
INSURERS ... 11-10
11.6.2 NON-DISCRIMINATION APPLIES TO WITNESSES... 11-10
11.6.3  STATUTE OF LIMITATIONS ON DISCRIMINATION

CLAIMS ... 11-10

Contents — xliii



11.6.4 BURDEN OF PROOF ON DISCRIMINATION
CLAIMS ... 11-11

11.6.4.1 EXAMPLE: FINDING
DISCRIMINATION UNDER
LABOR CODE SECTION 132a.................. 11-11

11.6.4.2 EXAMPLES NOT FINDING
DISCRIMINATION UNDER
LABOR CODE SECTION 132a.................. 11-12

11.6.4.3 LABOR CODE SECTION 132a
DOES NOT PRECLUDE
COMMON LAW REMEDIES....................... 11-13

11.6.4.3.1 COMPARE: STATUTE
CANNOT FORM BASIS
FOR WRONGFUL
TERMINATION .................... 11-14

11.7 REMEDIES FOR SERIOUS AND WILLFUL MISCONDUCT ........ 11-15
11.7.1 GROUNDS AND LEGAL STANDARD - SERIOUS

AND WILLFUL MISCONDUCT .....cooiiiiiiiiiiiieeeeeen 11-15
11.7.1.1  EXAMPLES FINDING SERIOUS AND
WILLFUL MISCONDUCT ..., 11-16
11.7.1.2 EXAMPLE: FINDING NO SERIOUS
AND WILLFUL MISCONDUCT .................. 11-18
11.7.2 HOW TO CALCULATE THE AWARD UNDER
LABOR CODE SECTION 4553........cccoeiiiiiiieeiee, 11-19
11.7.2.1  INDUSTRIAL DISABILITY LEAVE
BENEFITS.....o 11-20
CHAPTER 12 — CALIFORNIA INSURANCE GUARANTEE
ASSOCIATION ... e 12-1
12,1 INTRODUCTION. .....ooiiiii e 12-1
12.2 PURPOSE OF CIGA ... 121
12.2.1  COVERED CLAIM — DEFINED.........cocciiiiiiiiiie, 12-1

12.3 CIGA AS A PARTY TO THE WORKERS’ COMPENSATION
PROCEEDINGS........ooiii e 12-2

Contents — xliv



12.4 IMPORTANT EXCLUSION TO CIGA LIABILITY — OTHER
INSURANCE ... 12-3
12.5 CIGA ABSOLVED OF LIABILITY — JOINT AND SEVERAL
AWARDS. ... 12-5
12.6 NO CIGA LIABILITY FOR PENALTY AWARDS ..........cccooiieee. 12-5
127 TIMELIMITS TO ACT ..o 12-5
12.8 COMPARE: EMPLOYER INSOLVENCY ... 12-6
CHAPTER 13 — STATE ADMINISTERED TRUST FUND BENEFITS............ 13-1
13.1 INTRODUCTION ....cooiiiiiiii e 131
13.1.1  STATUTORY AUTHORITY — LABOR CODE
SECTION 4751 . 131
13.1.2  BURDEN OF PROOF.......oiie e 13-3
13.1.3 EXAMPLES UNDER SUBSEQUENT INJURIES
BENEFITS TRUST FUND ... 134
13.2 PROCEDURAL REQUIREMENTS ..o, 13-5
13.2.1 PLACE OF FILING ... 13-5
13.2.2  TIME LIMITATIONS ... 13-5
13.2.3  SPECIAL SERVICE REQUIREMENTS............cooiiine. 13-5
13.3 TIME OF COMMENCEMENT OF SIBTF BENEFITS..................... 13-6
13.4 PETITION FOR BENEFITS UNDER UNINSURED
EMPLOYER'S BENEFITS TRUST FUND .......cccooiiiiiiiie 13-7
13.4.1 EXCLUSIVE REMEDY PROTECTION LOST —
EMPLOYER SUBJECT TO DAMAGES ACTION........... 13-8
13.4.2 EMPLOYER NEGLIGENCE PRESUMED -
LABOR CODE SECTION 3708........ccccoeiiiiiiiieeeiieeeee 13-8
13.5 FURTHER REMEDY - EMPLOYEE’'S RIGHT TO ATTACH
PROPERTY ..o 13-9
13.6  DUAL REMEDY ... 13-9

Contents — xlv



13.6.1 EMPLOYEE’'S ASSIGNMENT TO LABOR
COMMISSIONER WHERE BENEFITS REMAIN

UNPAID ... 13-10
13.7 COMPARE: NO LIABILITY IF OTHER INSURANCE DURING
PERIOD OF CUMULATIVE TRAUMA ... 13-10
13.8 UNINSURED EMPLOYERS BENEFITS TRUST FUND —
PROCEDURES TO JOIN.....oiiiiiiiiiieee e 13-10
13.8.1  SERVICE ON EMPLOYER OF ALL RELEVANT
DOCUMENTS ... 13-11
13.9 ASBESTOS WORKERS ACCOUNT .....ccoiiiiiiiiiiiiie e 13-12
13.9.1 GROUNDS FOR RECEIVING BENEFITS .................... 13-12
CHAPTER 14 — CARVE-OUT CASES ... .o i 14-1
14.1 INTRODUCTION. .....ooiiiiii e 14-1
14.2 ARBITRATOR’S DECISION EQUIVALENT TO DECISION OF
ADMINISTRATIVE LAW JUDGE ... 14-1
14.3 COMPARE: REVIEW BY WORKERS’ COMPENSATION
APPEALS BOARD ..ot 14-2
14.4 MEDICAL TREATMENT — CARVE-OUT CASES .........cccooiiieeee. 14-2
14.41 COMPARE: QMEs AND AMES.........cccooiiiiiiiiiiiiiiee, 14-2
14.5 COMPENSATION RULES REMAIN THE SAME ...........ccooiieeeen. 14-3

APPENDIX OF SELECTED FORMS

TABLE OF AUTHORITIES

INDEX

Contents — xlvi





