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no right to judicial relief, 136 
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fraudulent or clandestine removal of goods, defined, 133-134 
generally, 132-133 
interest, 136-137 
limitation period, 137 
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Illegal distress — continued 
damages for — continued 
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exemplary or punitive damages, 146 
irregular distress, 146 

defined, 22, 74, 153 
irregular distress, compared, 22-23, 74, 153, 186-187 

Impounding goods seized, 32, 35, 38-41, 89, 98, 100, 113, 180 
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interim receivers, 76-78 
proposals, 72-73 
receivership, 79-81 
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wrongful distress, 74 
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compared to illegal distress, 22-23, 74, 153, 186-187 
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Judicial remedies, 187 

Landlord, defined, 2, 83 

Limitation period, 136, 137 

Loss of right to distrain 
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agreement, 85-87 
appointment of receiver by secured creditor, 122 
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Loss of right to distrain — continued 
expiration of time, 102-103 
generally, 3-4, 84-85 
goods in custodia legis, 115-117 
landlord’s preferred claim and preferential lien, 123 
non-compliance with statutory formalities, 110-111 
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pre-conditions, 83-84 
removal of goods — 
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third parties’ goods, 108-110 
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successful completion of distress, 113-114 
surrender of lease, 111-112 
tender of rent, 89-90 
termination of lease — 

acceleration and forfeiture clauses, 96-97
 
excluding tenant, 97-101
 
forfeiture or termination by landlord, 94-95
 
re-entry, 101-102
 
termination, 92-94
 

Winding-up and Restructuring Act, 120-121 

Overholding tenant, 21, 33-34, 50, 103, 173 

Personal Property Security Act, 3, 52, 55, 81, 108, 160, 171, 175, 181, 183, 
186 

Proposals, 72-73 

Receivership 
court-appointed, 79-80 
generally, 79 
interim receivers, 76-78 
privately appointed, 80-81 

Re-entry, right of, 88, 94, 95, 97, 101-102, 114, 151, 161 

Remedies, alternative 
action for arrears of rent, 171 
bankruptcy order, application for, 172 
enforcement under security agreement, 171 
receivership order, application for, 173 
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Remedies, alternative — continued 
summary application, 172 

Remedies for wrongful distress 
damages, 145 
damages for illegal distress — 

excessive distress, 146 
exemplary or punitive damages, 146 
irregular distress, 146 

generally, 149 
injunctions, 147-148 
termination of the lease, 148 

Replevin, 144-145 

Retail Sales Tax Act, 45, 156, 175, 176 

Sale of goods seized 
landlord’s liability, 45-46 
obligations of purchase, 46 
proceeds of sale, 46-48 
sale process, 42-45 

Sales tax arrears, effect of tenant’s, 156-158 

Second distress, 113-114, 141, 155-156, 161, 184 

Seizure of goods 
appraisal, 41-42, 183 
constructive distress, 29-30 
conversion, 33 
costs of distress, notice of, 37-38 
fraudulent or clandestine removal of goods, 31-32 
goods sold in good faith, 32 
impounding, 38-41, 180 
inventory, 35-37 
notice, 34-35 
sale of goods, 42-48, 183-185 
sheriff, rights of, 33 
title to goods, 32-33 
what may be seized, 49-61, 181 
what may not be seized, 181-183 
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Starmark decision (859587 Ontario Ltd. v. Starmark Property Manage­
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generally, 49-50, 51-52, 55-57 
law since decision, 57-60 

Steps taken to effect distress 
1. demand, 176, 188 
2. warrant, 176-177 
3. entry, 177-179 
4. seizure, actual or constructive, 179 
5. notice of distress, 179-180, 190 
6. impounding, 38-41, 180 
7. goods that can be seized, 49-61, 181 
8. goods that cannot be seized, 181-182 
9. appraisal, 41-42, 183 
10. sale of goods, 42-48, 183-184 

Strangers. See Third parties, goods of 

Tenant, defined, 2, 83, 105, 130-131 

Termination following default by tenant 
conducting termination — 

bailiff, role of, 161-163 
notice to terminate, 161, 167 
on the premises, 162-163 
preparation, 161-162 
tenant’s relief from forfeiture, 163 

distress vs. termination, 152-153, 169 
re-entry, 161 

Termination of lease, loss of right to distrain 
acceleration and forfeiture clauses, 96-97 
excluding tenant, 97-101 
forfeiture or termination by landlord, 94-95 
re-entry, 101-102 
termination, 92-94 

Third parties, goods of 
bankruptcy, and, 75-76 
chattel mortgagee, 7-8 
conditional vendors, 11 
generally, 11-12 
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Third parties, goods of — continued 
guarantor or indemnitor, 11 
lease of goods, 8-11 
statutory exceptions, 6-7 

Trespass, 21, 23, 26, 38, 43, 46, 74, 84, 85, 143, 145-146, 153, 162 

Warrant, distress 
contents, 158 
generally, 19-21, 23, 98-99, 114, 116, 165, 176-177, 184 
sample form, 165-166, 189 

What may be seized. See Goods subject to distress 

Winding-up and Restructuring Act, 78-79, 82, 120-121 

Wrongful distress 
categories — 

excessive distress, 143 
illegal distress, 140-142 
irregular distress, 142-143 

causes of action — 
conversion, 144 
replevin, 144-145 
trespass, 143 

determination of disputes, 148-149 
generally, 46, 74, 93, 119, 139-140 
remedies — 

damages, 145 
damages for illegal distress — 

excessive distress, 146 
exemplary or punitive damages, 146 
irregular distress, 146 

generally, 149 
injunctions, 147-148 
termination of the lease, 148 

Wrongful removal of goods or chattels by tenant 
Commercial Tenancies Act — 

s. 48, right to follow and distrain, 127 
s. 50, penalty, 128-129 

generally, 125-126 
goods and chattels subject to ss. 48 and 50 — 
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Wrongful removal of goods or chattels by tenant — continued 
goods and chattels subject to ss. 48 and 50 — continued 

goods and chattels vs. fixtures, 132-137 
leased goods and chattels, 132 
tenant, who is, 130-132 

penalty (s. 50), 128-129 
right to follow and distrain (s. 48), 127 
standard and burden of proof, 129-130 
statutory provisions, 126-127 
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