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. co-ownership, by, 88-89 

. . liability, 88 

. . tax, 88-89 

. corporation, by, 89-90 

. . liability, 89 

. . tax, 89-90 

. developable land, of, 109-126, 
281-366 

. . covenants, in agreement to 
acquire 

. . . by purchaser, 288 

. . . by vendor, 286-288 

. . . in offer to purchase, 291-296 

. income producing property, of, 
101-108, 149-281 

. . covenants, in agreement to 
acquire 

. . . by purchaser, 106, 180-280 

. . . by vendor, 106, 166-180 

. individual, by, 85-86 

. . liability, 86 

. . tax, 85-86 

. leasehold property, of, 127-128, 
366 

. . covenants, in agreement to 
acquire 

. .. by vendor, 128, 366 

. partnership, by, 86-86 

. . liability, 86 

. . tax, 86-88 

. . . general partnerships, 86-88 

. . . limited partnerships, 88 

. trust, by, 92 

. . liability, 92 

. . tax, 92 

ADVANCING YOUR POSITION 
. avoid flat out rejections, 54 
. avoid making statements, 53 
. be unequivocal, 52-53 
. before introducing your proposal, 
52 

. generally, 52 

. counter-proposals, responding to, 
53 

AGENCY 
. distinguishing from trust, 95-99 
. . bare trust, 96-99 
. . “control test”, 95-97 
. . “true trust”, 98-99 

AGREEMENTS, see also DRAFTING 
. cost sharing agreements 
. . assumption agreement, 250 
. . forms, 247-272 
. . methodology, 124-130 
. . . community land 
compensation, 124-126 

. . . community service cost 
sharing, 127 

. . . compensation, 126 

. . . . payment in cash, 126 

. . . . transfer of land, 126 

. . . front ending, 127-128 

. . . other provisions, 128-130 

. . . . default, 128-129 

. . . . mortgagee position, 129 

. . . . subsequent signatories, 128 

. . . . transfer/sale of land, 129-130 

. . . security, 128 

. . notice of compliance, 249 

623 



AGREEMENTS — Continued 
. developable land, acquiring or 
selling, 103-120 

. drafting 

. . accepting an unsecured 
warranty, 78-79 

. . avoiding an ambiguous 
provision, 74-77 

. . . generally, 74-75 

. . . sources of ambiguity, 75-77 

. . . vagueness, 77 

. . breakup fees, 81-84 

. . developable land, agreement to 
acquire or sell, 103-120 

. . . changes to proposed 
subdivision plan, 199-200 

. . . checklist of project obligations 
and costs, 197-198 

. . . closing (adjustment) date 
definition, 201-202 

. . . conditions 

. . . . permit servicing requirement 
condition, 201 

. . . . plan registration condition, 
200-201 

. . . forms, 197-245 

. . . general considerations, 103-
104 

. . . general form of agreement, 
104-106 

. . . land earn our, purchase and 
sale agreement, 364-365 

. . . land option agreement, 335-
355 

. . . payment terms, 198-199 

. . . raw land purchase agreement, 
general form, 237-244 

. .. sale of land agreements, 104 

. . . structuring form of agreement, 
107-120 

. . . . default and remedies, 115-
117 

. . . . financial terms and 
conditions of transaction, 107-
112 

. . . . obligations of purchaser, 
113-115 

. . . . obligations of vendor, 112-
113 

. . . . term sheets, 356-363 

. . . . title matters, 117-120 

. . generally, 69-84 

. . . control the drafting, 69 

. . . good faith, drafting and, 71-73 

. . . precision, 69-70 

. . . protecting vendor from breach 
of warranty, 80-81 

. . . skeleton of agreement, 70 

. . . sole discretion, 77-78 

. . . unforeseen events, 81 

. . . unlevel playing field, 73-74 

. . income producing property, 
agreement to acquire or sell, 101-
108 

. . . aspects of the transaction, 104-
108 

. . . . allocation of purchase price, 
104-105, 151 

. . . . assets being purchased, 104, 
149-150 

. . . . closing adjustments, 107, 
182-185 

. . . . closing condition, 105, 152-
154 

. . . . covenants, 106 

. . . . “due diligence period”, 105, 
151 

. . . . employees, 107 

. . . . other provisions, 107-108 

. . . . pre-closing condition (“the 
due diligence period”), 105, 151 

. . . . pre-closing risk, 106-107 

. . . . representations and 
warranties, 105-106 
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AGREEMENTS — Continued 
. . . . title-related matters, 107, 
181-182 

. . . assignment of agreement, 188-
189 

. . . closing condition, 105 

. . . forms, 149-281 

. . . general considerations, 101 

. . . pre-closing conditions, 101-
102 

. . . representations and 
warranties, 102-104 

. . leasehold property, agreement 
to acquire or sell, 127-128 

. . . covenants by vendor, 128, 366 

. . . forms, 366 

. . . general considerations, 127 

. . . pre-closing conditions, 128 

. . . warranties by vendor, 127, 366 

. income producing property, 
acquiring or selling, 101-108 

. . assignment of agreement, 188-
189 

. leasehold property, acquiring or 
selling, 127-128 

. preliminary considerations, 69-84 

. skeleton of agreement, 70 

ASSIGNMENT OF AGREEMENT, 
188-189 

ASSUMPTION AGREEMENT, 369-
370 

ATTITUDE, 49-50 

BARE TRUST, 96-99 

BARE TRUSTEE CORPORATION 
. acquisition by, 93-99 
. . after 1988, 93-94 
. . “nominee” corporation, 93 
. . prior to 1988, 93-94 
. . “shell” corporation, 93 

. distinguishing trust from agency, 
95-99 

. . bare trust, 96-99 

. . “control test”, 95-97 

. . management corporation, 99 

. . “true trust”, 98-99 

“BLANKET” MORTGAGE, 63 

BUYING, see ACQUISITION 

CAPITALIZATION RATE, 
see also PROPERTY VALUATION 
. income capitalization, 14-24 
. . applications, 16-24 
. . . free and clear return, 17-18 
. . . pre-tax cash flow return, 18 
. . . total return (cash flow plus tax 
benefit), 19-20 

. . . total return plus equity 
build-up, 20 

. . . total return plus tax benefit 
plus equity build-up plus 
appreciation, 20-22 

. . methods, 14-16 

. proper rate, choosing, 11-13 

. . current cost of funds, 11-13 

. . . money market data, 11-13 

. . . mortgage and equity cost of 
funds, 12-13 

. . inflation, 11 

. . risk, 11 

CLOSING 
. adjustments, in agreement to 
acquire or sell income producing 
property, 101, 181-184 

. conditions in acquiring or selling 
income producing properties, 
105, 152-154 

. date definition, in agreement to 
acquire or sell developable land, 
285-286 
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COMMUNITY 
. land compensation, 130-131 
. service cost sharing, 132-133 

CONDITIONS 
. closing, in acquisition or selling 
income producing property, 105, 
152-154 

. cost sharing agreements, in 

. . draft plan/cost sharing 
agreement condition, 367 

. . secondary plan/cost sharing 
agreement condition, 367 

. . subdivision agreement/cost 
sharing agreement condition, 368 

. developable land, acquiring or 
selling 

. . permit servicing requirement 
condition, 285 

. . plan registration condition, 284-
285 

. income producing property, 
acquiring or selling, 105 

. . closing condition, 105, 152-154 

. . pre-closing condition (“the due 
diligence period”), 105, 151 

. leasehold property, acquiring or 
selling, 128 

. . pre-closing condition, 128 

. strategies, and, 63 

CONDOMINIUM DEVELOPMENT 
. construction agreement, 565-593 
. pro forma valuation, 37-38 

CONTROL TEST, 95-97 

CO-OWNERSHIP 
. acquisition by, 88-89 
. . liability, 88 
. . tax, 88-89 
. agreement, 388-412 

CORPORATION 
. acquisition by, 89-90 
. . liability, 89 
. . tax, 89-90 
. bare trustee corporation, 
acquisition by, 93-99 

. . after 1988, 94-95 

. . distinguishing trust from 
agency, 95-99 

. . management corporation, 99 

. . “nominee” corporation, 93 

. . prior to 1988, 93-94 

. . “shell” corporation, 93 

. limited liability, 89 

. management corporation, 99 

. . management agreement, 146-
148 

. “nominee” corporation, 93 

. “principal business corporation”, 
92 

. “shell” corporation, 93 

COST SHARING AGREEMENTS 
. assumption agreement, 371-392 
. conditions, 368 
. draft condition, 367 
. forms, 367-392 
. methodology, 130-136 
. . community land compensation, 
130-131 

. . community service cost sharing, 
132-133 

. . compensation, 130-132 

. . . community land, 130-131 

. . . payment in cash, 132 

. . . transfer of land, 132 

. . front ending, 133-134 

. . other provisions, 134-136 

. . . default, 134-135 

. . . mortgagee position, 135 

. . . subsequent signatories, 134 

. . . transfer/sale of land, 135-136 
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COST SHARING AGREEMENTS — 
Continued 
. . security, 134 
. notice of compliance, 368-269 
. secondary plan condition, 367 
. subdivision agreement condition, 
368 

COVENANTS 
. in agreement to acquire or sell 
developable land 

. . by purchaser, 288 

. . by vendor, 286-288 

. . in offer to purchase, 291-296 

. in agreement to acquire or sell 
income producing property 

. . by purchaser, 106, 180-280 

. . by vendor, 106, 168-180 

. in agreement to acquire or sell 
leasehold property 

. . by vendor, 128, 366 

. subdivision agreement/cost 
sharing agreement condition, by 
owner, 368 

DEFAULT 
. in agreement to acquire or sell 
developable land, 122-123 

. . acting for purchaser, 123 

. . acting for vendor, 121-123 

. . purchaser’s failure to build, 289 

. . purchaser’s right to cure 
vendor’s default, 289-290 

. . vendor’s failure to install 
services, 289 

. . vendor’s right of re-entry, 290-
291 

. in cost sharing agreement, 134-
135 

DEVELOPABLE LAND 
. acquiring or selling, 109-126 
. changes to proposed subdivision 
plan, 283-284 

. checklist of project obligations 
and costs, 281-282 

. closing (adjustment) date 
definition, 285-286 

. conditions 

. . permit servicing requirement 
condition, 285 

. . plan registration condition, 284-
285 

. facilitation agreement, 364-365 

. forms, 281-366 

. general considerations, 109-110 

. general form of agreement, 110-
113 

. land earn out, purchase and sale 
agreement, 327-335 

. land option agreement, 335-355 

. payment terms, 282-283 

. raw land purchase agreement, 
general form, 320-326 

. sale of land agreements, 110 

. structuring form of agreement, 
113-126 

. . default and remedies, 121-123 

. . . acting for purchaser, 123 

. . . acting for vendor, 121-123 

. . . purchaser’s failure to build, 
289 

. . . purchaser’s right to cure 
vendor’s default, 289-290 

. . . vendor’s failure to install 
services, 289 

. . . vendor’s right of re-entry, 290-
291 

. . financial terms and conditions 
of transaction, 113-118 

. . . agreement of purchase and 
sale, 296-319 
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DEVELOPABLE LAND — Continued 
. . . definition of terms and con-
ditions, 114-118, 285-286 

. . . description of lands, 113 

. . . description of parties, 113 

. . . offer to purchase, 291-296 

. . . purchase price and repayment, 
113-115, 282-283 

. . obligations of purchaser, 118-
121 

. . . build, 289 

. . . commencement of 
construction operations, 121 

. . . covenant to comply, 288 

. . . repair, 120 

. . . type of heating, 120-121 

. . . under subdivision agreement, 
119-120 

. . obligations of vendor, 118-119 

. . . acting for purchaser, 118-119 

. . . acting for vendor, 118 

. . . completion of vendor’s 
services, 286 

. . . install services, 289 

. . . “soil” provisions, 286-288 

. . term sheets, 356-363 

. . title matters, 123-126 

. . . acting for purchaser, 125-126 

. . . acting for vendor, 123-124 

DISCOUNTING 
. risk-adjusted rates, 29 

DRAFTING, see also AGREEMENTS 
. developable land, agreement to 
acquire or sell, 109-126 

. . changes to proposed subdivision 
plan, 283-284 

. . checklist of project obligations 
and costs, 281-282 

. . closing (adjustment) date 
definition, 285-286 

. . conditions 

. . . permit servicing requirement 
condition, 285 

. . . plan registration condition, 
284-285 

. . facilitation agreement, 364-365 

. . forms, 281-366 

. . general considerations, 109-110 

. . general form of agreement, 110-
113 

. . land earn out, purchase and sale 
agreement, 327-335 

. . land option agreement, 335-355 

. . payment terms, 282-283 

. . raw land purchase agreement, 
general form, 320-326 

. . sale of land agreements, 110 

. . structuring form of agreement, 
113-126 

. . . default and remedies, 121-123 

. . . . acting for purchaser, 123 

. . . . acting for vendor, 121-123 

. . . . purchaser’s failure to build, 
289 

. . . . purchaser’s right to cure 
vendor’s default, 289-290 

. . . . vendor’s failure to install 
services, 289 

. . . . vendor’s right of re-entry, 
290-291 

. . . financial terms and conditions 
of transaction, 113-118 

. . . . agreement of purchase and 
sale, 296-319 

. . . . definition of terms and 
conditions, 114-118, 285-286 

. . . . description of lands, 113 

. . . . description of parties, 113 

. . . . land earn out, 327-335 

. . . . land option agreement, 335-
355 

. . . . offer to purchase, 291-296 
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DRAFTING — Continued 
. . . . purchase price and 
repayment, 113-115, 282-283 

. . . obligations of purchaser 118-
121 

. . . . build, 289 

. . . . commencement of 
construction operations, 121 

. . . . covenant to comply, 288 

. . . . repair, 120 

. . . . type of heating, 120-121 

. . . . under subdivision agreement, 
118-119 

. . . obligations of vendor, 118-119 

. . . . acting for purchaser, 118 

. . . . acting for vendor, 118 

. . . . completion of vendor’s 
services, 286 

. . . . install services, 289 

. . . . “soil” provisions, 286-288 

. . . term sheet, 356-363 

. . . title matters, 123-126 

. . . . acting for purchaser, 125-126 

. . . . acting for vendor, 123-126 

. income producing property 
agreement to acquire or sell, 101-
108 

. . aspects of the transaction, 104-
108 

. . . allocation of purchase price, 
104-105, 151 

. . . assets being purchased, 104, 
149-150 

. . . closing adjustments, 107, 182-
185 

. . . closing condition, 105, 152-154 

. . . covenants, 106 

. . . . by purchaser, 106, 180-280 

. . . . by vendor, 106, 168-180 

. . . “due diligence period”, 105, 
151 

. . . employees, 107, 185 

. . . other provisions, 107-108, 185-
188 

. . . pre-closing condition (“the 
due diligence period”), 105, 151 

. . . pre-closing risk, 106-107 

. . . representations and 
warranties, 105-106 

. . . . by purchaser, 106, 167-168 

. . . . by vendor, 105-106, 154-167 

. . . title-related matters, 106, 181-
182 

. . assignment of agreement, 188-
1897 

. . forms, 149-281 

. . general considerations, 101 

. . pre-closing conditions, 101-102 

. . representations and warranties, 
102-104 

. leasehold property, agreement to 
acquire or sell, 127-128 

. . covenants by vendor, 128, 366 

. . forms, 366 

. . general considerations, 127 

. . pre-closing conditions, 128 

. . warranties by vendor, 127, 366 

. preliminary considerations 

. . accepting an unsecured 
warranty, 78-79 

. . avoiding an embiguous 
provision, 74-77 

. . . generally, 74-75 

. . . sources of ambiguity, 75-77 

. . . vagueness, 77 

. . breakup fees, 81-84 

. . control the drafting, 69 

. . good faith, drafting and, 70-73 

. . . contractual provisions, 72-73 

. . . title, 72 

. . precision, 69-70 

. . protecting vendor from breach 
of warranty, 80-81 

. . skeleton of agreement, 70 
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DRAFTING — Continued 
. . sole discretion, 77-78 
. . unforeseen events, 81 
. . unlevel playing field, 73-74 

DUE DILIGENCE PERIOD, 105, 151 

EARN OUT AGREEMENT, 238-247 

ENTITY, CHOICE OF, see 
PURCHASING ENTITY 

EQUITY COMPONENT RATES, 12-
13 

FACILITATION AGREEMENT, 364-
365 

FORMS, 144-619 
. co-ownership agreement, 388-412 
. cost sharing agreements, 367-392 
. developable land, agreement to 
acquire or sell, 281-366 

. income producing property, 
agreement to acquire or sell, 149-
281 

. index to forms, 139-143 

. leasehold property, agreement to 
acquire or sell, 366 

. management agreement, 146-148 

. partnership agreement, 408-430 

. trust agreement, 144-145 

GOOD FAITH, DRAFTING AND, 70-
73 

HOTEL, PURCHASE AND SALE 
AGREEMENT, 249-280 

INCOME CAPITALIZATION 
APPROACH, 
see also CAPITALIZATION RATE 
. applications, 16-24 
. . free and clear return, 17-18 
. . pre-tax cash flow return, 18 

. . total return (cash flow plus tax 
benefit), 19-20 

. . total return plus equity 
build-up, 20 

. . total return plus tax benefit 
plus equity build-up plus 
appreciation, 20-22 

. methods, 14-16 

. . direct capitalization, 14-15 

. . yield capitalization, 15 

INCOME PRODUCING PROPERTY 
. acquiring or selling, 101-108 
. aspects of the transaction, 104-
108 

. . allocation of purchase price, 
104-105, 151 

. . . assets being purchased, 104, 
149-150 

. . closing adjustments, 107, 182-
185 

. . closing condition, 105, 152-154 

. . covenants, 106 

. . . by purchaser, 106, 180-280 

. . . by vendor, 106, 168-180 

. . “due diligence period”, 105, 151 

. . employees, 107, 185 

. . other provisions, 107-108, 185-
188 

. . pre-closing condition (“the due 
diligence period”), 105, 151 

. . pre-closing risk, 106-107 

. . representations and warranties, 
105-106 

. . . by purchaser, 106, 167-168 

. . . . by vendor, 106-106, 154-167 

. . title-related matters, 106, 181-
182 

. assignment of agreement, 188-189 

. forms, 149-281 

. general considerations, 101 

. pre-closing conditions, 101-102 
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INCOME PRODUCING PROPERTY 
— Continued 
. representations and warranties, 
102-104 

INDIVIDUAL 
. acquisition by, 85-86 
. . liability, 85 
. . tax, 85-86 

INFLATION, 11 

JOINT VENTURE, 90-92 

LAND 
. community lands, 130-131 
. . community land compensation, 
130-131 

. developable land, 109-126 

. . acquiring or selling, 109-126 

. . facilitation agreement, 364-265 

. . land option agreement, 335-355 

. . land earn out, purchase and sale 
agreement, 327-335 

. raw land 

. . purchase agreement, general 
form, 320-326 

. transfer/sale of, 135-136 

. . cost sharing agreement, and, 
135-136 

LAND EARN OUT, PURCHASE 
AND SALE AGREEMENT, 327-335 

LAND OPTION AGREEMENT, 364-
365 

LAND OR SITE VALUATION 
. condominium development pro 
forma valuation, 37-38 

. land residential valuation, 39 

. subdivision development pro 
forma valuation, 33-37 

. . frontage yield, 34-35 

. . projected net cash residual 
available, 37 

. . revenue and cost, 35-37 

LAND VALUATION, 
see LAND OR SITE VALUATION 

LEASEHOLD PROPERTY 
. acquiring or selling, 127-128 
. covenants by vendor, 128, 366 
. forms, 366 
. general considerations, 127 
. pre-closing conditions, 128 
. warranties by vendor, 127, 366 

LEASEHOLD VALUATION 
. creating leasehold value, factors, 
41 

. determining leasehold value, 42-
43 

. limiting leasehold value, factors, 
41-42 

. variables affecting leasehold 
value, 43-44 

LETTER OF INTENT, 50-51 

LEVERAGE 
. financing, 61-62 

LIABILITY 
. consequences of acquisition by 
. . co-ownership, 88 
. . corporation, 89 
. . individual, 85 
. . partnership, 86-88 
. . trust, 92 
. limited corporation, 89 

LIMITED LIABILITY 
CORPORATION, 89 
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MANGEMENT CORPORATION 
. management agreement, 146-148 

MORTGAGE, see also STRATEGIES 
. “blanket” mortgage, 63 
. cost sharing agreement, and, 135 
. participation agreement, 538-546 
. rates, 12-13 

NEGATIVE TACTICS, 
CONFRONTING 
. confronting confrontation, 54-55 
. confronting rudeness, 55 
. don’t bid against yourself, 55 
. don’t respond to extreme 
position, 55 

. “good guy/bad guy” tactic, 56 

. negotiate only with counterpart, 
55-56 

. prior offer tactic, 54 

. when other side won’t negotiate, 
54 

NEGOTIATION PROCESS 
. advancing your position, 52-54 
. . avoid flat out rejections, 54 
. . avoid making statements, 53 
. . be unequivocal, 52-53 
. . before introducing your 
proposal, 52 

. . generally, 52 

. . responding to counter-
proposals, 53 

. attitude, 49-50 

. generally, 47 

. letter of intent, 50-51 

. needs of the parties, 
understanding, 50 

. negative tactics, confronting, 54-
56 

. . confronting confrontations, 54-
55 

. . confronting rudeness, 55 

. . don’t bid against yourself, 55 

. . don’t respond to an extreme 
position, 55 

. . “good guy/bad guy” tactic, 56 

. . negotiate only with your 
counterpart, 55-56 

. . prior offer tactic, 54 

. . when the other side won’t 
negotiate, 54 

. objectives, 48 

. preliminary study, 51-52 

. price, 47-48 

. strategies, see STRATEGIES 

. terms, 48-49 

. where to negotiate, 51 

. winning friends and influencing 
people, 56-57 

NOMINEE CORPORATION, 93 

OBLIGATIONS 
. in agreement to acquire or sell 
developable land 

. . checklist of project obligations 
and costs, 281-282 

. . of purchaser 

. . . build, 289 

. . . commencement of 
construction operations, 121 

. . . covenant to comply, 288 

. . . generally, 118-121 

. . . repair, 120 

. . . type of heating, 120-121 

. . . under subdivision agreement, 
119-120 

. . of vendor 

. . . acting for purchaser, 118-119 

. . . acting for vendor, 118 

. . . completion of vendor’s 
services, 286 

. . . generally, 118-119 

. . . install services, 289 

. . . “soil” provisions, 286-288 

632 INDEX 



OWNER 
. co-ownership 
. . acquisition by, 88-89 
. . . liability, 88 
. . . tax, 88-89 
. covenants by, in cost sharing 
agreements 

. . draft plan/cost sharing 
agreement condition, 347 

. . subdivision agreement/cost 
sharing agreement condition, 348 

PARTICPATION AGREEMENTS 
. condo construction agreement, 
565-593 

. mortgage participation 
agreement, 538-546 

. profit participation agreement, 
452-477 

. reciprocal easement and 
operating agreement, 593-619 

. townhouse construction 
agreement, 546-565 

. US “waterfall” profit 
participation agreement, 478-538 

PARTNERSHIP 
. acquisition by, 86-88 
. . liability, 86 
. . tax, 86-88 
. . . general partnerships, 86-88 
. . . limited partnerships, 88 
. agreement, 408-430 
. agreement/section 97(2) rollover, 
434-451 

. formation/letter of intent, 430-
434 

PAYMENT TERMS 
. “blanket” mortgage, 63 
. leverage financing, 61-62 

PERMIT SERVICING 
REQUIREMENT 
. condition, 285 

PLAN REGISTRATION 
. condition, 284-285 

PRE-CLOSING 
. conditions 
. . acquiring or selling income 
producing property, 105, 151 

. . acquiring or selling leasehold 
property, 128 

. deliveries, 168-172 

. . acquiring or selling income 
producing property, 168-172 

. risk, acquiring or selling income 
producing property, 106 

PRICE, 59-60, see also PROPERTY 
VALUE 

‘‘PRINCIPAL BUSINESS 
CORPORATION”, 92 

PROPERTY 
. income producing, 101-108, 281-
366 

. leasehold, 127-128, 366 

PROPERTY VALUATION, 
see also PROPERTY VALUE 
. capitalization, 9-10 
. discounting, 10 
. future income flow, value de-
termined by, 9-10 

. . capitalization, 9-10 

. . discounting, 10 

. income capitalization, 15-25 

. . applications, 16-24 

. . . free and clear return, 17-18 

. . . pre-tax cash flow return, 18 

. . . total return (cash flow plus tax 
benefit), 19-20 
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PROPERTY VALUATION — Con-
tinued 
. . . total return plus equity 
build-up, 20 

. . . total return plus tax benefit 
plus equity build-up plus 
appreciation, 20-22 

. . methods, 14-16 

. . . direct capitalization, 14-15 

. . . comparison of methods, 15-16 

. . . yield capitalization, 15 

. leverage, 13-14 

. prior sale transactions, value 
determined by, 7-8 

. . assessing data, 7-8 

. . availability of data, 7 

. . currency of data, 8 

. . human factor, 8 

. . property classification, 9 

. proper rate, choosing, 11-13 

. . current cost of funds, 11-13 

. . . money market data, 11-13 

. . . mortgage and equity cost of 
funds, 12-13 

. . inflation, 11 

. . risk, 11 

PROPERTY VALUE, 
see also PROPERTY VALUATION 
. change, what causes values to, 1-2 
. demand, what forces create, 2 
. economic factors that create 
value, 1 

. how to determine, 3-4 

. market dynamics, 3 

. speculation, economics of, 4-5 

. supply, what forces create, 2 

PURCHASER, 
see also PURCHASING ENTITY 
. covenants, in agreement to 
acquire or sell 

. . developable land, 288 

. . income producing property, 
106, 180-280 

. default and remedies, in 
agreement to acquire or sell 
developable land 

. . acting for purchaser, 123 

. . purchaser’s failure to build, 289 

. . purchaser’s right to cure 
vendor’s default, 289-290 

. developable land, obligations in 
agreement to acquire or sell 

. . build, 289 

. . commencement of construction 
operations, 121 

. . covenant to comply, 288 

. . generally, 118-121 

. . repair, 120 

. . type of heating, 120-121 

. . under subdivision agreement, 
118-119 

. representations, in agreement to 
acquire or sell 

. . income producing property, 
105, 167-168 

. title matters, in agreement to 
acquire or sell developable land 

. . acting for purchaser, 125-126 

. warranties, in agreement to 
acquire or sell 

. . income producing property, 
105, 167-168 

PURCHASING ENTITY, 
see also PURCHASER 
. bare trustee corporation, 
acquisition by, 93-99 

. . after 1988, 94-95 

. . distinguishing trust from 
agency, 95-99 

. . . bare trust, 96-99 

. . . “control test”, 95-97 

. . . management corporation, 99 
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PURCHASING ENTITY — Continued 
. . . “true trust”, 98-99 
. . “nominee” corporation, 93 
. . prior to 1988, 93-94 
. . “shell” corporation, 93 
. co-ownership, acquisition by, 88-
89 

. . liability, 88 

. . tax, 88-89 

. corporation, acquisition by, 89-90 

. . liability, 88 

. . tax, 88-89 

. individual, acquisition by, 85-86 

. . liability, 85 

. . tax, 85-86 

. joint venture, 90-92 

. partnership, acquisition by, 86-88 

. . liability, 86 

. . tax, 86-88 

. . . general partnerships, 86-88 

. . . limited partnerships, 88 

. ‘‘principal business corporation”, 
92 

. trust, acquisition by, 92 

. . liability, 92 

. . tax, 92 

RATE, see also CAPITALIZATION 
RATE 
. proper rate, choosing, 11-13 
. . current cost of funds, 11-13 
. . . money market data, 11-13 
. . inflation, 11 
. . risk, 11 

RAW LAND PURCHASE 
AGREEMENT, 320-326 

REMEDIES 
. in agreement to acquire or sell 
developable land, 121-123 

. . acting for purchaser, 123 

. . acting for vendor, 121-123 

. . purchaser’s failure to build, 289 

. . purchaser’s right to cure 
vendor’s default, 289-290 

. . vendor’s failure to install 
services, 289 

. . vendor’s right of re-entry, 290-
291 

. in cost sharing agreement, 134-
136 

REPRESENTATIONS, 
see also WARRANTIES 
. generally, 64-65 
. in agreement to acquire or sell 
developable land 

. . by vendor (“soil” provisions), 
286-288 

. in agreement to acquire or sell 
income producing property, 102-
104, 105-106 

. . by purchaser, 105, 167-168 

. . by vendor, 105-106, 154-167 

RISK, see also RISK ASSESSMENT 
. adjusted discount rates, 29 
. choosing proper rate, and, 11 
. nature of, 26 
. pre-closing, in agreement to 
acquire or sell income 
producing property, 106 

. utility of, 26-27 

RISK ASSESSMENT 
. break-even ratios, 30-31 
. capitalization rate, and, 11 
. debt coverage ratio, 28 
. nature of risk, 26 
. pay back period, 29 
. risk-adjusted discount rates, 29 
. risk aversion, 25 
. sensitivity analysis, 29-30 
. simulation, 27 
. utility of risk, 26-27 
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SELLING 
. developable land, 109-126 
. . covenants, in agreement to sell 
. . . by purchaser, 288 
. . . by vendor, 286-288 
. . . in offer to purchase, 291-296 
. . generally, 109-126, 281-366 
. income producing property, 101-
108 

. . covenants, in agreement to sell, 
106 

. . . by purchaser, 106, 180-280 

. . . by vendor, 106, 168-180 

. . generally, 101-108, 149-281 

. leasehold property, 127-128 

. . covenants, in agreement to sell, 
128 

. . . by vendor, 128, 366 

. . generally, 127-128, 36 

SENSITIVITY ANALYSIS, 29-30 

SHELL CORPORATION, 93 

SHOPPING CENTRE, PURCHASE 
AND SALE AGREEMENT, 196-237 

SITE VALUATION, 
see LAND OR SITE VALUATION 

“SOIL” PROVISIONS, 286-288 

STRATEGIES 
. conditions, 63 
. other matters, 65 
. payment terms, 60-63 
. . “blanket” mortgage, 63 
. . leverage financing, 61-62 
. price, 59-60 
. representations and warranties, 
64-65 

SUBDIVISION AGREEMENT, 
see also SUBDIVISION 
DEVELOPMENT 
. cost sharing agreement condition, 
and, 368 

SUBDIVISION DEVELOPMENT 
. agreement, condition in, 368 
. condition, 368 
. pro forma valuation, 33-37 
. . frontage yield, 34-35 
. . projected net cash residual 
available, 37 

. . revenue and cost, 35-37 

TAX 
. consequences of acquisition by 
. . co-ownership, 88-89 
. . corporation, 89-90 
. . individual, 85-86 
. . partnership, 86-88 
. . trust, 102 
. income capitalization 
applications, and, 16-24 

. . free and clear return, 17-18 

. . pre-tax cash flow return, 18 

. . total return (cash flow plus tax 
benefit), 19-20 

. . total return plus tax benefit 
plus equity build-up plus 
appreciation, 20-22 

TERM SHEET, 356-363 

TRUST 
. acquisition by, 92 
. . liability, 92 
. . tax, 92 
. bare trustee corporation 
. . acquisition by, 92-99 
. . . after 1988, 94-95 
. . . distinguishing trust from 
agency, 95-96 
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TRUST — Continued 
. . . management corporation, 99 
. . . ‘‘nominee” corporation, 93 
. . . prior to 1988, 93 
. . . “shell” corporation, 93 
. distinguishing from agency, 95-99 
. . bare trust, 93-99 
. . “control test”, 95-96 
. . management corporation, 98 
. . “true trust”, 98-99 
. trust agreement, 144-145 

VALUATION, see LAND OR SITE 
VALUATION or PROPERTY 
VALUATION or VALUE 

VALUE 
. change, what causes values to, 1-2 
. demand, what forces create, 2 
. economic factors that create 
value, 1 

. how to determine, 3-4 

. market dynamics, 3 

. speculation, economics of, 4-5 

. supply, what forces create, 2 

VENDOR 
. covenants, in agreement to 
acquire or sell 

. . developable land, 286-288 

. . income producing property, 
106, 168-180 

. . leasehold property, 128, 366 

. default and remedies, in 
agreement to acquire or sell 
developable land 

. . acting for vendor, 121-123 

. . vendor’s failure to install 
services, 289 

. . vendor’s right of re-entry, 290-
291 

. obligations, in agreement to 
acquire or sell developable land 

. . acting for purchaser, 118-119 

. . acting for vendor, 118 

. . completion of vendor’s services, 
286 

. . generally, 118-119 

. . install services, 289 

. . “soil” provisions, 286-288 

. representations, in agreement to 
acquire or sell 

. . developable land (“soil” 
provisions), 286-288 

. . income producing property, 
105-106, 154-167 

. title matters, in agreement to 
acquire or sell developable land 

. . acting for vendor, 123-124 

. warranties, in agreement to 
acquire or sell 

. . developable land (“soil” 
provisions), 286-288 

. . income producing property, 
105-106, 154-167 

. . leasehold property, 127, 366 

WARRANTIES, see also 
REPRESENTATIONS 
. generally, 64-65 
. in agreement to acquire or sell 
developable land 

. . by vendor (“soil” provisions), 
286-288 

. in agreement to acquire or sell 
income producing property, 102-
104, 105-106 

. . by purchaser, 106, 167-168 

. . by vendor, 106, 154-167 

. in agreement to acquire or sell 
leasehold property 

. . by vendor, 127, 366 

WINNING FRIENDS AND 
INFLUENCING PEOPLE, 56-57 
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