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abandoned/lost property

* abandoned goods, 479481
» general, 478

* lost goods, 482, 483

* proof of ownership, 477
absolute liability, 8, see also

corporations; mens rea; provincial
offences; strict liability

abuse of process, see also
entrapment; procedural defences
* application for stay, timing of, 291

* breach of police/Crown undertaking,
292, 293

* burden of proof, 289, 290

¢ civil debt, collection via criminal
proceedings, 294

* delay as, 295

* jurisdiction of court, 288
e nature of, 285-287

* patent unfairness, 296

* perjury proceedings, attempt to re-
litigate via, 297

 provincial offences, 450

* re-laid information/charges, 298

* stay of proceedings, improper use
of, 299

accident, see also excuses

* complete defence, as, 152

e definition, 150

e duty of trial judge, 156

* homicide/manslaughter/negligence,
153-155

e nature of defence, 151

act of God, 452454, see also
provincial offences

actus reus, see also mens rea

e definition, 2

* involuntary acts, 3

* necessity of, 1

* panic attack defence, 494

e reflex action, 3, 499

age of offender, see immunity

alibi

e abandonment of defence, effect of,
392

e appeals, 388

* burden of proof, 390

* complete defence, as, 16

e definition, 376

e disbelief of, effect, 391

¢ evidence, 385, 389

* failure to testify, 386-388

* falsity of, proven, 391

e nature of, 377

* necessary information, 379

* parties, 438

* raising/disclosure of, 378-380, 382

e rebuttal of, 393

* right to silence, effect of, 383, 384

* time for raising, 381, 382
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CRIMINAL LAW DEFENCES

attempt offences

impossibility, 411-413
intoxication, 213, 414
mere preparation, 415, 416
parties, abandonment, 437

automatism, see also excuses;

intoxication; mental disorder
burden of proof, 159

causes of, 170

definition, 157

internal cause approach, 166, 167
intoxication and, 169

mental disorder and, 105, 162-168
nature of defence, 158

question of law/fact, 160, 161
sexsomnia, 500

transient disturbance due to external
factor, 165

transient global amnesia, 503
voluntariness, 157-159

autrefois acquit/convict, see also

inconsistent verdicts; issue
estoppel; multiple convictions
(rule against); res judicata

foreign proceedings, effect of, 342,
343

onus on accused, 332
pleading of, 39, 330, 333

quashed indictment/information,
effect of, 338

test for, 335
trial of special plea, 331, 334-337
withdrawn information, 339-341

Battered Spouse Syndrome, 484

burden of proof, see also essential

elements; specific defences, e.g.,
intoxication

Crown, on, 24-26

e defence, on, 27-31

e general, 22

e persuasive vs. evidential, 23, 27
e public welfare offences, 31

* rebuttable presumptions, 28, 29
Canadian Charter of Rights and

Freedoms, see also abuse of
process; procedural defences

* corporations, 424

e exclusion of evidence, 302-307
e general, 300

e legal rights, 304

 reasonable limits on rights and
freedoms, 308

¢ remedies under, 301

 right to make full answer/defence,
34-38

* striking down legislation, 309, 310
categories of offences, see absolute

liability; mens rea; provincial
offences; strict liability

children, see immunity; protection
of persons in authority

Chronic Fatigue Syndrome, 485

colour of right, see also excuses;
lack of fraudulent intent

* burden of proof, 174

e definition, 171

e mistake of fact, as, 176

¢ mistake of law, as, 175

e nature of defence, 172

e offences for which defence
available, 173

e reasonableness of belief, 177
common law defences, 17-19

competence/compellability, see
conjugal unity; immunity
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complete defences, 9, 16

conjugal unity, see also exemptions
* competence/compellability, 48-52
e conspiracy between spouses, 47

e general rule, 46

consent

e AIDS/HIV, 397

e assault, 399, 400

* burden of proof, 410

e common law, 394

* consent to be put to death, 409

* fights, 399401

* fraud in obtaining, 395, 396

¢ mistake, effect of, 404—406

* serious bodily harm, 394

¢ sexual assault/relations, 396-398

* sports, 402, 403

* statutory exclusion of defence,
406409

consent to prosecution, absence of,
see also procedural defences

» federal attorney general, 321

e need for consent, 322, 323

* proof of consent, 325

* provincial attorney general, 320

* sufficiency of consent, 324

conspiracy, 326, 327, 366, 413, 489,
see also conjugal unity

consular officers/employees, 62, 63,
see also immunity

corporations

* absolute/strict liability offences, 417

e Charter rights, 424

* due diligence, 417

¢ mens rea offences, defences to,
420-423

* mens rea offences, general, 418, 419
* negligence, 418, 420, 421

“criminal law”’, 507-510

Crown, see burden of proof;
immunity; provincial offences

date/time of offence, 475, 476

de minimis non curat lex
* application of, 54

e definition, 53

* drug offences, 428

» provincial offences, 456

defamatory libel, 39
“defence”, 15

defence of others, see self-
defence/defence of others

defence of property, see also colour
of right; justifications

e enforcement of law, 116

* “justifiable force”, 111

* personal property, claim of right,
115

» personal property, defence of, 113
 real property, defence of, 114

e reasonable force, 112, 117

* retreat, when required, 117

delusions, see mental disorder
detentions, 306, 307

diplomatic agents, 64-66, see also
immunity

disease of the mind, sece mental
disorder

distress, 260, 261, see also necessity
double intent, see mens rea

double jeopardy, see autrefois
aquit/convict; res judicata
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drug offences, see also intoxication

 agent for purchaser, 425-427

¢ de minimis not curat lex, 428

e entrapment, 429

e license, 430

* possession for innocent purpose,
431

due diligence/reasonable care, see
mistake of fact; strict liability

duress, see also excuses; necessity

* burden of proof, 192

e common law defence, 181, 182, 188

* complete defence, as, 16

* immediacy of threat, 183

e nature of defence, 179, 180

* necessity, comparison to, 182

* obligation to retreat, 190

 opportunity to evade threat, 182,
186

* parties to offences, 181, 188, 189
 presence of spouse, 191

e presence of threatening party, 184
* statutory defence, 188, 189

e threats against third party, 185

* unavailability of defence, 187

duty of judge to submit defence to
jury, 21

elements of offences, see essential
elements

entrapment, see also abuse of
process; procedural defences

* abuse of process, as, 313

 appeal court, role of, 313

e burden of proof, 316

e definition, 311, 312

* drug offences, 429

e nature of defence, 313

» procedure for raising, 314, 315

* random virtue testing, 318, 319

* remedy for, 313, 317

essential elements, see also
territorial jurisdiction

* burden of proof, 26, 463

e date/time of offence, 475, 476

» general, 463

e identification of accused, 464-466

* ownership of property, 477

e territorial jurisdiction, 467474

estoppel, see issue estoppel; res
judicata

evidence, see burden of proof

excessive force, see specific defences,
e.g., protection of persons
administering/enforcing law

excuses, see also accident;
automatism; colour of right;
duress; exemptions; intoxication;
justification; lack of fraudulent
intent; mistake of fact; mistake of
law; necessity; prank; procedural
defences; provocation; specific
defences, e.g., alibi; statutory
authority

» differentiation from justification, 20

» general, 17

exemptions, see conjugal unity; de
minimis non curat lex; excuses;
immunity; justifications; mental

disorder; procedural defences;
specific defences, e.g., alibi

failure to raise possible defence, 21
False Memory Syndrome, 490

foreseeability, 6
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fraud, see chronic fatigue syndrome;
colour of right; lack of fraudulent

INDEX

intent

general defences, 16

homicide, see also accident;

provocation

infanticide, 436, 492
intoxication, 217, 218, 434
medical assistance in dying, 493
mental disorder, 434

planned and deliberate, 432-436
provocation, 265, 266, 434, 435
suicide pacts, 501

homosexual panic, 491

identification of accused, 464—466

immunity, see also exemptions

children, 55, 56

compellability as witnesses, 64, 79
Crown (attorneys/judges), 60, 61
Crown (general), 57-59

internationally protected persons,
62-75

military personnel, 80, 81
parliamentary/legislative, 76-79

impossibility, 411-413

inconsistent verdicts, see also

autrefois acquit/convict; issue
estoppel; multiple convictions
(rule against); res judicata

conspiracy verdicts, 366
general, 365

onus on defence, 368
parties, 367

indictable offences, 12, 13, see also

summary offences

insanity, see mental disorder

intent, see intoxication; mental
disorder; mens rea

international organization
representatives, 67-69, see also
immunity

inter-spousal communications, see
conjugal unity

intoxication, see also automatism;
excuses; mental disorder

» attempted offences, 213, 414

e automatism and, 169, 219

* burden of proof, 227

e definition of, 194

e degree of, 204, 205

¢ evidence, cumulative effect of, 225

¢ included offences, 212

* intoxicating substances, 194, 226

* involuntary, 201, 202

* jury instructions, 206-211

¢ mental disorder and, 220

e mistake and, 221

e murder, 211, 217, 218

e nature of defence, 193, 194

* parties to offences, 214-216, 441,
442

e provocation and, 222

* role of judge, 195, 206, 208, 211,
216

e self-defence and, 223, 224

¢ self-induced/voluntary, 197, 198,
201-203

* specific vs. general intent offences,
196-200

e test for, 195

involuntary acts, see actus reus;
automatism; duress

issue estoppel, see also autrefois
acquit/convict; inconsistent
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issue estoppel (cont’d)
verdicts; multiple convictions (rule
against); res judicata

¢ definition, 356

¢ clements of, 357, 358

» finality of decisions, 359

e fraud, effect of, 363

¢ identity of issues, 360, 361

* perjury, 362-364

* pleading of, 40

jurisdiction, see territorial
jurisdiction

justifiable force, see specific
defences, e.g., defence of property

justifications, see also excuses;
exemptions; defence of property;
obedience to superior orders;
procedural defences; protection of
persons administering/enforcing
law; protection of persons in
authority; public good/obscenity;
self-defence/defence of others

e differentiation from excuse, 20
e general, 17

Kienapple principle, see multiple
convictions (rule against)

lack of fraudulent intent, 178, see
also abandoned/lost property;
colour of right; excuses

legislation, see ultra vires legislation

limitation periods, see time
limitations

married persons, see conjugal unity;
duress

members of Senate/House of
Commons/provincial legislatures,
see immunity

mens rea, see also absolute liability;
accident; actus reus; intoxication;
mistake of fact; prank; provincial
offences; strict liability

e definition, 4-7

¢ double intent, 489

e intent, 5

* knowledge, 5

* necessity for, 1, 9

* panic attack defence, 494

¢ recklessness, 5, 235

e transferred mens rea, 237

e willful blindness, 5, 234, 235
mental disorder, see also

automatism; excuses; exemptions;
intoxication

* alcohol/drug use causing, 94
* “appreciate”, 101

e automatism and, 105

» complete defence, as, 16

* Crown raising issue, 88-90

e curable/incurable disorders, 98
e delirium tremens, 486

e delusions, 99

¢ dementia, 487

e “disease of the mind”, 91-98
e examples of, 97

e Fetal Alcohol Syndrome Disorder,
488

* general, 82

* “incapable”, 100

e intoxication and, 94, 220
e “knowing”, 103

* murder (planned and deliberate),
434

* “nature and quality”, 102

* not criminally responsible verdict,
effect of, 106-108
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mental disorder (cont’d)

onus on defence, 85-87
Post-traumatic Stress Disorder, 495
presumption against, 83

raising of defence, 86

review board, 106

specific intent offences, 109, 110
timing of disorder, 82, 84

transitory states/disturbances, 92, 95,
96

“wrong”, 104

mental element, see mens rea

military personnel, see immunity;

justifications; obedience to
superior orders

mistake of fact, see also colour of

right; consent; excuses;
intoxication; mistake of law;
provocation

absolute and strict liability, 10, 11
burden of proof, 236

colour of right and, 176, 238
definition of, 228

due diligence, 233

failure to appear due to, 241, 242
honest belief, 176, 232
intoxication and, 221, 239, 240
nature of defence, 229
reasonableness of belief, 230-232
recklessness, 235

sexual assault, 404—406
transferred mens rea, 237

willful blindness, 234, 235

mistake of law, see also colour of

right; excuses; mistake of fact
civil law, 175, 246
colour of right and, 171, 175

general, 243, 245, 247
non-publication of law, 252, 457
obedience to de facto law, 251

officially induced error, 244,
248-250

penal law, 243

multiple convictions (rule against),

see also autrefois acquit/convict;
inconsistent verdicts; issue
estoppel; res judicata

distinct offences in single act, 350
factual/legal nexus, 347-349
general, 40, 344, 345, 352

lesser and greater offences, 351
procedure, 353, 354

same transaction required, 346, 355

murder, see homicide

NATO representatives, 70-74, see

also immunity

necessity, see also duress; excuses

arising during illegal/immoral acts,
258

availability of, 254-257
burden of proof, 259
complete defence, as, 16
distress as necessity, 260, 261
duress, comparison to, 182
nature of, 253

negligence, 6, 8, 137, 152, 153, 155,

202, 418-421

non-publication of law, 252, 457

obedience to de facto law, 251

obedience to superior orders,

118-120, see also justifications

obscenity, see public good/obscenity
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officially induced error, 244, .
248-250, see also mistake of law .

onus, see burden of proof; specific .
defences, e.g., mental disorder

ownership of property, 477, see also
abandoned/lost property

pardon, 39

parent, see protection of persons in
authority

partial defences, 16

particular defences, 16

permitted pleas, 39
refusal to plead, 42
withdrawal of guilty plea, 45

police, see justifications; obedience

to superior orders; protection of
persons administering/enforcing
law

prank, see also excuses

examples where accepted, 264
examples where rejected, 263
nature of, 262

presumption of innocence, 15, 22,

parties to offences

e abandonment of common unlawful
purpose, 437

see also burden of proof

privilege, see conjugal unity

« alibi. 438 procedural defences, see abuse of

e common intention absent, 444, 445
e duress, 440

e inconsistent verdicts, 367

e intoxication, 214-216, 441, 442

* mere presence/passive acquiescence,
443

 renunciation of criminal purpose,
439

peace officers, see justifications;
obedience to superior orders;
protection of persons
administering/enforcing law

perjury, 297, 362, 363

person standing in place of parent, .
see protection of persons in .
authority

physical element, see actus reus .

pleas (general) °

o guilty, 41 °

 guilty to included or other offence,
43, 44

* not guilty, 40

240

process; Canadian Charter of
Rights and Freedoms; consent to
prosecution, absence of;
conspiracy; entrapment; excuses;
exemptions; justifications; res
judicata; specific defences, e.g.,
alibi; time limitations

property, see abandoned/lost

property; defence of property;
ownership of property

protection of persons

administering/enforcing law, see
also justifications

arrest (persons fleeing from), 124
arrest (wrong person), 128
breach of peace, preventing, 130

conduct required/authorised by law,
121-126

duty of arresting person, 129
excessive force, 132
preventing offences, 127
riots, suppressing, 131
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protection of persons in authority,
see also justifications

e children, correction of, 133-136
e excessive force, 138

e person standing in place of parent,
133, 136

* surgical operations, 137

provincial offences, see also ultra
vires legislation

* absolute liability offences, 450

* abuse of process, 451

e act of God, 452454

* burden of proof, 461, 462

* categories of, 446

e collateral attack on validity, 459,
460

e Crown immunity, 455

¢ de minimis non curat lex, 456

¢ invalidity of municipal by-law, 459

* mens rea offences, 8, 446, 448

* non-publication of law, 457

* officially induced error, 458

* quasi-criminal nature of, 447

o strict liability offences, 449

provocation, see also excuses;
intoxication

e burden of proof, 284

e definition, 266

e elements of, 269-273

* heat of passion, 269

* homosexual panic, 491

e intoxication and, 222, 278, 279

* legal rights, exercise of not being
provocation, 280

¢ mistake re victim’s involvement,
283

* murder, partial defence to, 265, 434,
435

* objective test for, 274-276

* questions for jury, 268

* questions of law and fact, 267, 268
e self-induced, 281, 282

* subjective test for, 277

* suddenness of provocation, 270

e third-party provocation, 283

» wrongful act of insult, 271

public good/obscenity, 139, 140, see
also justifications

public officer, see protection of
persons administering/enforcing
law

public welfare offences, 31

reasonable care/due diligence, see
strict liability

reasonable excuse, 497, 498
reasonable expectation, 511
reasonable explanation, 504-506

reasonable force, see specific
defences, e.g., defence of property

recent possession, 504, 506
recklessness, see mens rea
reflex action, see actus reus

res judicata, 17, 40 328, 329, see
also autrefois acquit/convict;
inconsistent verdicts; issue
estoppel; multiple convictions
(rule against); procedural defences

right to be present at trial, 32, 33
right to counsel, 37

right to make full answer/defence,
34-38

schoolteachers, see protection of
persons in authority
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search or seizure, unreasonable, 305

self-defence/defence of others, see
also justifications

* Battered Spouse Syndrome, 484

* burden of proof, 146

 evidence of prior assaults/violence,
147, 148

e excessive force, 149

e circumstances to be considered, 142

e general test, 141-143

e intoxication and, 223, 224

e prevention of immediate/serious
injury, 144

* Prison Environment Syndrome, 496

e retreat, need for, 145

sovereigns/heads of foreign states,
75, see also immunity

spouses, see conjugal unity; duress
statutory authority, 38, 59

strict liability, 8, 10, 31, see also
absolute liability; corporations;
mens rea; provincial offences

suicide pacts, 501

summary offences, 12, 14, see also
indictable offences

“superhero syndrome”, 502

surgical operations, see protection of
persons in authority

territorial jurisdiction, see also
essential elements

e offences outside Canada, 470, 471

» offences outside county/district, 474

 offences outside province, 472, 473

* requirement to prove, 467-469

time limitations, see also procedural
defences

 continuing events, 371

* hybrid offences, 372, 373

¢ included offences, 375

* indictable offences, 369

e summary conviction proceedings,
370-375

ultra vires legislation, 507-510

unfit to stand trial, see mental
disorder

willful blindness, 5, 234, 235, 404,
see also mistake of fact

witnesses, see conjugal unity;
immunity

242



	Index to Criminal Law Defences




Accessibility Report





		Filename: 

		25827_IDX.pdf









		Report created by: 

		



		Organization: 

		







[Enter personal and organization information through the Preferences > Identity dialog.]



Summary



The checker found problems which may prevent the document from being fully accessible.





		Needs manual check: 2



		Passed manually: 0



		Failed manually: 0



		Skipped: 0



		Passed: 29



		Failed: 1







Detailed Report





		Document





		Rule Name		Status		Description



		Accessibility permission flag		Passed		Accessibility permission flag must be set



		Image-only PDF		Passed		Document is not image-only PDF



		Tagged PDF		Passed		Document is tagged PDF



		Logical Reading Order		Needs manual check		Document structure provides a logical reading order



		Primary language		Passed		Text language is specified



		Title		Passed		Document title is showing in title bar



		Bookmarks		Passed		Bookmarks are present in large documents



		Color contrast		Needs manual check		Document has appropriate color contrast



		Page Content





		Rule Name		Status		Description



		Tagged content		Failed		All page content is tagged



		Tagged annotations		Passed		All annotations are tagged



		Tab order		Passed		Tab order is consistent with structure order



		Character encoding		Passed		Reliable character encoding is provided



		Tagged multimedia		Passed		All multimedia objects are tagged



		Screen flicker		Passed		Page will not cause screen flicker



		Scripts		Passed		No inaccessible scripts



		Timed responses		Passed		Page does not require timed responses



		Navigation links		Passed		Navigation links are not repetitive



		Forms





		Rule Name		Status		Description



		Tagged form fields		Passed		All form fields are tagged



		Field descriptions		Passed		All form fields have description



		Alternate Text





		Rule Name		Status		Description



		Figures alternate text		Passed		Figures require alternate text



		Nested alternate text		Passed		Alternate text that will never be read



		Associated with content		Passed		Alternate text must be associated with some content



		Hides annotation		Passed		Alternate text should not hide annotation



		Other elements alternate text		Passed		Other elements that require alternate text



		Tables





		Rule Name		Status		Description



		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot



		TH and TD		Passed		TH and TD must be children of TR



		Headers		Passed		Tables should have headers



		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column



		Summary		Passed		Tables must have a summary



		Lists





		Rule Name		Status		Description



		List items		Passed		LI must be a child of L



		Lbl and LBody		Passed		Lbl and LBody must be children of LI



		Headings





		Rule Name		Status		Description



		Appropriate nesting		Passed		Appropriate nesting










Back to Top



