Table of Contents

CHAPTER 1. BACKGROUND

I. DEFINING THE CLIENT POPULATION

§ 1:1 Defining client population—Who are the “aging”
§ 1:2 —Population age divisions
§ 1:3 —Aging mindset

II. DEMOGRAPHICS OF AGING

§ 1:4  Introduction to demographics

§ 1:5  Total older population

§ 1:6  Variation within subgroups of older Americans—Race
§1:7 —Sex

§ 1:8 —Marital status

§ 1:9  Education levels of older Americans

§ 1:10 Living arrangements of older Americans—Where older
Americans live

§ 1:11 —Aging in place

§ 1:12 —Own household

§ 1:13 —With other family members

§ 1:14 —Group living

§ 1:15 Economic status of elderly—Generally
§ 1:16 —Net worth

§1:17 —Income

§ 1:18 —Expenditures

§ 1:19 —Employment

§ 1:20 Health

§ 1:21 —Significant health problems and risks
§ 1:22 —Health care costs

§ 1:23 —Caregiving needs

§ 1:24 —Insurance coverage

III. FEDERAL PROGRAMS FOR THE AGING
§ 1:25 Development of aging network



ErpEr Law: ApvocacY FOR THE AGING, 3D

CHAPTER 2. THE PRACTICE OF ELDER
LAW

I. GENERALLY

§2:1  Definition of elder law practice

§ 2:2 Role of attorney

§2:3  Maintaining expertise

§ 2:4  Certification of attorneys as specialists in elder law
§ 2:5  Role of non-attorney office staff

§2:6  Accessibility of offices and services

§ 2:7  Psychological and emotional considerations

§2:8  Changing nature of elder law practice

§2:9 —Elder law as an adjunct of other areas of practice
§ 2:10 —Future of specialty

II. DEVELOPING AND MARKETING THE
PRACTICE

§ 2:11 Overview

§ 2:12 Developing knowledge

§ 2:13  Structuring office—Overview

§ 2:14 —Traditional law firm

§ 2:15 —Clearinghouse law firm

§ 2:16 —Umbrella law firm

§ 2:17 — —Surety bonds and insurance
§ 2:18 Twenty-four-hour availability

§ 2:19  Staff training, involvement, and controls
§ 2:20 Marketing practice—Overview

§ 2:21 —Speaking and volunteering

§ 2:22 —Written materials

§ 2:23 —Online marketing

III. CHARGING FOR SERVICES

§ 2:24  Setting fees
§ 2:25 Retainer agreement

IV. CHECKLIST
§ 2:26  Checklist—Counseling older clients

CHAPTER 3. ETHICAL ISSUES IN ELDER
LAW PRACTICE

§ 3:1 Ethical issues in elder law practice—Overview

xii



TaBLE oF CONTENTS

§ 3:2 —Competence

§ 3:3 —Client Identification

§ 3:4 —Conflicts of interest

§ 3:5 —Confidentiality

§ 3:6 —Capacity

§ 3:7 —Communications

§ 3:8 —Automation and artificial intelligence

CHAPTER 4. COMPREHENSIVE PLANNING
FOR LONGER LIFE

I. GENERALLY

§4:1 Elder lawyer as central planner
§ 4:2 Elements of comprehensive planning—In general

§4:3  —Gathering information
§4:4 — —Financial information
§4:5 — —Client situation

§4:6 — —Documentation

§4:7 —Routine considerations
§4:8  —Client income issues
§4:9  —Medical expense issues

§4:10 —Incapacity planning
§ 4:11 —Estate planning

II. COUNSELING CLIENTS AND RECORD
RETENTION

§4:12 Counseling clients—Generally

§ 4:13 —Record keeping

§ 4:14 Possession of documents—Overview
§ 4:15 —Safe deposit box or safe

§4:16 —With friend, relative, or appointee
§ 4:17 —Electronic storage

§4:18 —At home

§4:19 —With client’s attorney

§ 4:20 Periodic review of documents

ITI. ADVISING FIDUCIARIES

§ 4:21 Advising fiduciaries
§4:22 —Generally
§ 4:23 — —Attorney client relationship

xiil



ErpEr Law: Apvocacy FOR THE AGING, 3D

§ 4:24 — —Basic fiduciary duties

§4:25 — —Self-dealing

§ 4:26 — —Duties to principal and beneficiaries

§ 4:27 — —How to sign and act

§ 4:28 — —Money management

§4:29 — —Recordkeeping

§ 4:30 —Guardians/conservators

§4:31 — —Power/authority

§ 4:32 — —Duties

§ 4:33 — —Recordkeeping/reporting requirements
§4:34 —Attorney in fact

§ 4:35 — —Power/authority

§ 4:36 — —Duties

§ 4:37 — —Recordkeeping/reporting requirements
§ 4:38 —Health care attorney in fact/surrogate
§4:39 — —Power/authority

§ 4:40 — —Duties

§ 4:41 —Personal representative/executor/trustee
§ 4:42 — —Power/authority

§ 4:43 — —Duties

§ 4:44 — —Recordkeeping/reporting requirements

IV. FORMS AND CHECKLISTS

§ 4:45 Sample planning questionnaire
§ 4:46 Document retention guidelines

CHAPTER 5. PLANNING FOR THE
TRANSFER OF ASSETS

I. INTRODUCTION
§ 5:1 Introduction

II. GATHERING INFORMATION

§5:2  Gathering information—Generally
§5:3 —Who is client?

§5:4 — —Clarifying representation

§ 5:5 — —Marital status

§5:6 — —Representing multiple generations of same family
§5:7 —Gender and pronouns

§5:8  —Establishing testamentary capacity

Xiv



TaBLE oF CONTENTS

§5:9

§5:10
§ 5:11
§ 5:12
§5:13
§5:14
§5:15
§5:16
§ 5:17
§ 5:18
§5:19
§ 5:20

§ 5:21
§ 5:22
§ 5:23
§ 5:24
§ 5:25
§ 5:26

—Recognizing undue influence

—Working with client’s family members and advisors

—What does client have?

— —Value

— —Form of ownership

— —Beneficiary designations

—What law will govern

—Who are client’s beneficiaries?

—Who are client’s heirs-at-law?

—What does client want?—Specific gifts

— —Residuary gifts

— —Miscellaneous non-dispositive post-death
instructions

— —Designation and empowerment of fiduciaries

— — —Agent under power of attorney

— — —Agent under medical power of attorney

— — —Personal representative under will

— — —Trustee

— —Long-term care planning considerations

III. OBJECTIVES OF ESTATE PLAN

§ 5:27
§ 5:28
§ 5:29
§ 5:30
§5:31
§ 5:32
§5:33

Objectives—Generally

—Disposition

—Fairness

—Control

—Administration

—Tax considerations

—Interrelationship of long-term care planning and tax
planning

IV. ELEMENTS OF ESTATE PLAN

§5:34
§5:35
§5:36
§ 5:37
§ 5:38
§5:39
§ 5:40
§ 5:41
§ 5:42
§ 5:43
§ 5:44

Elements of estate plan—Generally
—Will

— —Distribution of assets

— —Execution

— —Remote execution

— —Electronic wills

— —Testamentary trusts

— —Powers and duties of the executor
—Revocable living trust

— —Joint trusts

— —Avoiding probate

XV



ErpEr Law: Apvocacy FOR THE AGING, 3D

§5:45 — —Funding

§ 5:46 — —Lifetime management

§ 5:47 — —Income tax consequences
§ 5:48 — —Duration

§5:49 — —Amendment

§ 5:50 — —Termination

§ 5:61 — —Powers and duties of trustee
§ 5:52 — —Taxation

§ 5:53 —Irrevocable trust

§ 5:54 — —Life insurance

§ 5:55 — —Charitable trusts

§ 5:56 — —Other uses

§ 5:57 — —Trust director

§ 5:58 — —Duration

§ 5:59 — —Decanting

§ 5:60 — —Termination

§ 5:61 — —Taxation

§ 5:62 —Special needs trust

§ 5:63 — —Purposes

§5:64 — —Trigger clauses

§ 5:65 — —Taxation

§ 5:66 — —Administration

§ 5:67 — —ABLE accounts

§ 5:68 —Lifetime gifts

§ 5:69 —Life insurance

§ 5:70 —Consideration of elective share of surviving spouse
§5:71 —Estate tax planning

§ 5:72 —Prenuptial agreements

§ 5:73 —Disclaimer
§ 5:74 —Joint ownership
§ 5:75 —Pension benefits

V. IMPLEMENTATION OF ESTATE PLAN

§5:76 Implementing estate plan—Generally
§ 5:77 —Transferring assets

§ 5:78 —No contest provisions

§5:79 —Effectuating power of attorney
§ 5:80 — —Execution

§ 5:81 — —Communication

§ 5:82 — —Springing powers

§ 5:83 —Coordinating with efforts of other professionals
§ 5:84 —Keeping estate plan up-to-date

xXVi



TaBLE oF CONTENTS

CHAPTER 6. PLANNING FOR INCAPACITY

I. GENERALLY

§ 6:1 Introduction
§ 6:2 Basics of planning for incapacity

II. PURPOSE OF PLANNING FOR INCAPACITY

§ 6:3 Purpose of planning for incapacity
§ 6:4 —Control who controls

§ 6:5 —Payment of expenses

§6:6 —Contract power

§ 6:7 —Oversight of finances

§ 6:8 —Medical consent

III. OPTIONS FOR INCAPACITY PLANNING

§ 6:9 Options for incapacity planning
§6:10 —Selection of agent

§ 6:11 — —Availability of agent

§6:12 — —Emotional capabilities of agent
§ 6:13 — —Intelligence of agent

§ 6:14 — —Responsibility of agent

§6:15 — —Naming co-agents

§ 6:16 —Selection of powers

§ 6:17 —Conflicting documents

§ 6:18 —Advising snowbird client

§ 6:19 —Preparing client for incapacity

IV. FINANCIAL POWER OF ATTORNEY

§ 6:20 Financial power of attorney

§ 6:21 —Durability

§ 6:22 —Purpose

§ 6:23 —Drafting options and considerations
§6:24 —Selection of agent and alternate

§ 6:25 —Powers granted to or withheld from agent
§ 6:26 —Limitations on authority of attorney in fact
§ 6:27 —Effective date: Current or at disability

§ 6:28 —Special powers of attorney

§ 6:29 —Capacity to execute power of attorney

§ 6:30 —Abuse of power of attorney

§ 6:31 —Tax consequences to attorney in fact

xvii



ErpEr Law: Apvocacy FOR THE AGING, 3D

§ 6:32 —Payment of fee to attorney in fact

§ 6:33 —Execution of power of attorney

§ 6:34 —Effectuating power of attorney

§ 6:35 —Digital assets

§ 6:36 —Revoking authority

§ 6:37 —Duties of attorney in fact

§ 6:38 —Conflicts with other agents

§6:39 —Additional documents for specific assets
§6:40 —Sample document

V. REVOCABLE LIVING TRUST

§ 6:41 Revocable living trust
§ 6:42 —Funded versus unfunded
§ 6:43 Revocable living trust versus power of attorney

VI. JOINT TENANCY WITH RIGHT OF
SURVIVORSHIP

§ 6:44 Joint tenancy
§ 6:45 Limitations on and dangers of joint tenancy

CHAPTER 7. HEALTH CARE DECISION
MAKING AND ADVANCE DIRECTIVES

I. INTRODUCTION

§7:1 Generally

§ 7:2 Capacity versus competency

§ 7:3 Terminology—Decision makers

§ 7.4 —Documents

§ 7.5 —Types of care

§ 7:6 Educating client

§ 7:7 Facilitating the conversation

§ 7:8 Advising client’s family and agents

II. HEALTH CARE POWER OF ATTORNEY

§7:9  Health care power of attorney

§ 7:10 Drafting the health care power of attorney
§ 7:11 Health care decision-making statutes

§ 7:12  Selection of agent and alternate(s)

§ 7:13 Powers granted to and withheld from agent
§ 7:14 Effective date and custody of document

xviii



TaBLE oF CONTENTS

§ 7:15
§ 7:16
§ 7:17

Revoking authority
Psychiatric advance directives
Health care power of attorney forms

ITI. ADVANCE DIRECTIVES

§7:18
§7:19
§ 7:20
§ 7:21
§ 7:22
§ 7:23
§7:24

Purpose

Living will statutes

Sample document

Drafting advance directive

Where to keep documents

Physician’s Order for Life Sustaining Treatment
Do not resuscitate orders

IV. DECISION MAKING FOR INDIVIDUALS WITH
CAPACITY

§ 7:25
§ 7:26
§ 7:27
§7:28
§7:29

Right to make decisions
Informed consent

Right to refuse treatment
Rights under state constitutions
Supported decision making

V. DECISION MAKING FOR INCAPACITATED
INDIVIDUALS

A. GENERALLY

§7:30
§ 7:31
§ 7:32

B.

§ 7:33
§ 7:34
§ 7:35

C.

§ 7:36

§ 7:37
§ 7:38
§ 7:39

Determining capacity
Decision making hierarchy
Oral designation of a surrogate

DECISION MAKING STANDARDS

Substituted judgment
Best interests
Hybrid standards

DIFFICULT SITUATIONS

Persistent vegetative state and minimally conscious
state

Medical futility
Aid in dying
Role of elder law attorney

Xix



ErpEr Law: ApvocacY FOR THE AGING, 3D

VI. ANATOMICAL GIFTS

§ 7:40 Introduction

§ 7:41 Regulatory overview

§ 7:42 Persons who may execute anatomical gifts
§ 7:43 Inter vivos document or card

§ 7:44 Operator or chauffeur license

§ 7:45 Testamentary document

§ 7:46  Oral expression

§ 7:47 Presumed consent

§ 7:48 Directions as to disposal of body

§ 7:49  Authorization of disposition of remains

Appendix 7TA. Health care decision-making statutes—State by
state

CHAPTER 8. GUARDIANSHIP AND
CONSERVATORSHIP

I. INTRODUCTION

§ 8:1 Terminology

§ 8:2 Concept of guardianship

§ 8:3 Connection to advance planning
§ 8:4 Advantages of guardianship

§ 8:5 Disadvantages of guardianship

II. ETHICAL ISSUES IN GUARDIANSHIPS

§ 8:6 Client identification

§ 8:7 Representing a client with diminished capacity
§ 8:8 Conflicts of interest

§ 8:9 Initial assessment

III. ALTERNATIVES TO GUARDIANSHIP

§ 8:10 Role of petitioner’s counsel
§ 8:11 Powers of attorney

§ 8:12 Trusts as a protective device
§ 8:13 Supported decision making

IV. GUARDIANSHIP PROCESS
A. OVERVIEW

§ 8:14 Overview of process

XX



TaBLE oF CONTENTS

§ 8:15
§ 8:16
§8:17

B.

§ 8:18
§8:19
§ 8:20
§ 8:21
§ 8:22
§ 8:23

C.

§ 8:24
§ 8:25
§ 8:26
§ 8:27
§ 8:28
§ 8:29
§ 8:30

Advising potential guardians
Emergency proceedings
Notice of proceedings

REPRESENTATION FOR PROTECTED PERSON

Terminology

Guardian ad litem as counselor and advisor
Court visitor

Consent to appointment

Universal appointment of counsel
Oversight of guardianships

STANDARDS FOR COURT APPOINTMENT

Generally

Functional standard for guardianships
Cognitive standard for guardianships
Necessity standard for guardianships
Medical standard for guardianships

Who is entitled to be appointed guardian?
Public guardianship

V. ADMINISTERING GUARDIANSHIP

§ 8:31
§ 8:32
§ 8:33
§ 8:34

§ 8:35
§ 8:36
§ 8:37

Powers of a guardian

Advising guardian

Sample instructions to guardian

Sample instructions to conservator (or guardian of
estate)

Exercising guardianship powers

Discovering and correcting past mismanagement

Disputes between guardian and protected person

VI. GUARDIANSHIP DUTIES AND LIABILITY

§ 8:38
§ 8:39
§ 8:40
§ 8:41
§ 8:42
§ 8:43
§ 8:44
§ 8:45

Fiduciary duties

Educating a fiduciary

Duties of guardian

Delegation of authority

Attorney liability

Legal fees

Interstate guardianship problems
Termination of guardianship

XX1



ErpEr Law: Apvocacy FOR THE AGING, 3D

CHAPTER 9. SPECIAL NEEDS TRUSTS

I. GENERALLY

§9:1 Special needs planning defined
§ 9:2 Discretion of trustee
§ 9:3 Pooled trusts

II. DRAFTING OPTIONS FOR SPECIAL NEEDS
TRUSTS

§9:4 Supremacy of POMS
§ 9:5 Qualified disability trust

III. FIRST PARTY SPECIAL NEEDS TRUSTS

§9:6  Establishing trust

§9:7  Drafting requirements

§9:8  Payback requirement

§ 9:9 Sole benefit

§9:10 Pooled trust for over age 65

§9:11 Taxation

§ 9:12 Self-settled trusts and individual retirement account

IV. THIRD PARTY SPECIAL NEEDS TRUSTS

§ 9:13 Generally

§ 9:14 Testamentary trust for benefit of surviving spouse
§ 9:15 Grantor or non-grantor trust status

§ 9:16 Revocability of trust

§ 9:17 Drafting for retirement benefits

§ 9:18 Funding and selecting trustee

§9:19  Sole beneficiary

§9:20 Gift tax consequences

§ 9:21 Distributions from special needs trust

§ 9:22  Qualified income trust

CHAPTER 10. MEDICARE

I. OVERVIEW OF MEDICARE BENEFITS

§ 10:1 Introduction
§ 10:2 The alphabet of Medicare
§10:3 —PartA

xxii



TaBLE oF CONTENTS

§10:4 —PartB

§10:5 —PartC

§10:6 —PartD

§ 10:7 Client counseling issues

§ 10:8 Providers opting out of Medicare

II. MEDICARE PART A

§10:9  Medicare Part A—Basic eligibility

§ 10:10 —Eligibility with premiums

§ 10:11 —Eligibility for Medicare Savings Programs
§ 10:12 —Application/enrollment

§ 10:13 —Coverage start date

III. MEDICARE PART B

§ 10:14 Medicare Part B—Eligibility
§ 10:15 —Application/enrollment
§10:16 —Premiums

§ 10:17 —Payment of premiums

§ 10:18 —Client counseling issues

IV. MEDICARE PART C

§ 10:19 Medicare Part C—Eligibility

§ 10:20 —Types of plans

§ 10:21 —Persons with end-stage renal (kidney) disease
(ESRD)

§ 10:22 —Limitations on enrollment

§ 10:23 —Payment of premiums

§ 10:24 —Enrollment process

§ 10:25 —Counseling issues

§ 10:26 —Special Needs Plans (SNPs)

V. MEDICARE PART D

§ 10:27 Medicare Part D—Prescription drug coverage
§ 10:28 —Eligibility/enrollment
§ 10:29 —Payment of premiums

VI. COVERAGE ISSUES

§ 10:30 Medicare coverage generally
§ 10:31 Part A—General coverage
§ 10:32 —Benefit periods

xxiil



ErpEr Law: Apvocacy FOR THE AGING, 3D

§ 10:33 —Deductibles and coinsurance

§ 10:34 Inpatient hospital services and items—Covered
services and items

§10:35 —Period covered

§ 10:36 —Psychiatric hospitalization limits

§ 10:37 —Counseling issues

§ 10:38  Skilled nursing facility care—Overview

§ 10:39 —Coverage

§ 10:40 — —Improvement standard

§ 10:41 —Counseling issues

§ 10:42 Home health care services—In general

§ 10:43 —Part A and Part B interrelationship

§ 10:44 —Counseling issues

§ 10:45 Hospice care—Eligibility

§ 10:46 —Services

§ 10:47 —Cost-sharing: Deductibles and coinsurance

§ 10:48 —Counseling issues

§ 10:49 Part B—Services and items covered

§ 10:50 —Durable medical equipment

§ 10:51 Medicare secondary payer

§ 10:52  Services and supplies excluded—Description

§ 10:53 Part C—General information

VII. CLAIMS

§ 10:54 Part A claims process

§ 10:55 Part B claims process

§ 10:56 Payment issues upon the death of beneficiary

§ 10:57 Overpayment collections

§ 10:58 Denial of claims—Waiver of beneficiary liability
§ 10:59 Part C payments from CMS

VIII. APPEALS
§ 10:60 Part A and B—Appeals

§10:61 — —Levell

§10:62 — —Level 2

§10:63 — —Level 3

§10:64 — —Level 4

§10:65 — —Level 5

§ 10:66 — —Eligibility

§ 10:67 — —Counseling issues

§ 10:68 Part C—Grievances

XXIV



TaBLE oF CONTENTS

§ 10:69 —Appeals

§10:70 — —Level 1
§10:71 — —Level 2

§ 10:72 Notice of discharge

CHAPTER 11. MEDICAID

I. GENERALLY

§ 11:1  Governing statutes

§ 11:2 Medicaid and long-term care
§ 11:3  State plans

§ 11:4  Statutory requirements

II. ELIGIBILITY

§ 11:5 General eligibility requirements

§ 11:6 Categories of eligibility—Mandatory coverage
§ 11:7 —Optional categorical coverage

§ 11:8 —Medically needy

§ 11:9 Categories of programs

§ 11:10 —Aged and disabled

§11:11 — —Home and community-based services
§ 11:12 —Medicare Savings Programs

§ 11:13  Income eligibility—Generally

§ 11:14 —Medically needy

§ 11:15 Resource eligibility—Generally

§ 11:16 —Availability of assets

§ 11:17 —Exempt assets

§11:18 —The home

§ 11:19 Resource requirements—Trusts

§ 11:20  Spousal impoverishment rules—In general
§ 11:21 —Apportionment of the couple’s assets

§ 11:22 —Spousal refusal

§ 11:23 —Income

§ 11:24 — —Community spouse

§ 11:25 — —Institutionalized spouse

§ 11:26 —Appeal to increase CSRA

§ 11:27 —Court support orders

§ 11:28 —Post-eligibility issues

§ 11:29 Transfer of assets—In general

§ 11:30 —Definition of a transfer

§ 11:31 —Criminal penalties

XXV



ErpEr Law: ApvocacY FOR THE AGING, 3D

§ 11:32  Planning for Medicaid eligibility—In general
§ 11:33 —Necessity of planning

§ 11:34 —Complexity and risks of planning

§ 11:35 —Authority to spend down assets

§ 11:36 —Community spouse

§ 11:37 —Additional planning for community spouse

§ 11:38 —Conversion of countable assets into exempt assets
§ 11:39 —Conversion of countable assets into income

§ 11:40 —Transfers of assets

§ 11:41 — —What is a transfer

§ 11:42 — —Annuities

§ 11:43 — —Care agreements

§ 11:44 — —Exempt transfers

§ 11:45 — —Calculating transfer penalty

§ 11:46 — —Half a loaf planning

§ 11:47 —Trusts

§ 11:48 —Revocable trusts

§ 11:49 —Testamentary trusts

§ 11:50 —Trusts created by others

§ 11:51 —Sole benefit trusts

§ 11:52 —Grantor irrevocable trusts for benefit of others
§ 11:563 —Special needs trusts

III. ADMINISTRATION

§ 11:54  Applications

§ 11:55  Verification of assets and income

§ 11:56  Determinations of eligibility

§ 11:57 Medicaid as pre-empting state law

§ 11:58 Appeals

§ 11:59 Liens

§ 11:60 —Lawsuit settlement or cause of action
§ 11:61 Estate recovery

IV. COVERAGE

§ 11:62 In general

§ 11:63 Required services for categorically needy beneficiaries
§ 11:64 —Hospital services

§ 11:65 —Diagnostic services

§ 11:66 —Physician’s services

§ 11:67 —Nursing facility services

§ 11:68 —Home health care

XXVl



TaBLE oF CONTENTS

§ 11:69 Required services for the medically needy
§ 11:70  Optional services

§ 11:71 —Home or community-based services

§ 11:72 —Prescription drugs

§ 11:73 Medicaid Managed Care

§ 11:74 Payments for services—In general

§ 11:75 —Copayments

CHAPTER 12. LONG TERM CARE OPTIONS

I. PLANNING FOR LONG TERM CARE

§ 12:1 Introduction

§ 12:2 Issues in estate planning

§ 12:3 Calculating asset depletion

§ 12:4 Outside resources

§ 12:5 Medicaid

§ 12:6  Assessing need for long term care

II. FAMILY CAREGIVING

§ 12:7 Scope of family caregiving

§ 12:8  Decision to perform or hire at-home care
§12:9 Family and Medical Leave Act

§ 12:10 Caregiver agreements

§ 12:11 Caregiver training

§ 12:12 Caregiver stress

§ 12:13 Resources for caregivers

III. LONG-TERM CARE INSURANCE
A. GENERALLY

§ 12:14 Introduction

§ 12:15 Advising on long-term care insurance
§ 12:16  Checklist of considerations

§ 12:17 State information websites

B. POLICY TYPES

§ 12:18 Policies issued prior to 1997

§ 12:19 Qualified long term care policies
§ 12:20 Qualified long term care services
§ 12:21 Nonforfeiture requirements

§ 12:22 Taxation

XxXvil



ErpEr Law: ApvocacY FOR THE AGING, 3D

§ 12:23  State long term care partnership program
§ 12:24  State long term care partnerships

C. POLICY VARIABLES

§ 12:25 Comparing long term care insurance policies
§ 12:26 Initial considerations

§ 12:27 Benefit amounts

§ 12:28 Services covered

§ 12:29 Inflation protection

§ 12:30 Waiver premiums and renewal guarantee

§ 12:31 Coverage trigger

§ 12:32 Indemnity vs. reimbursement plans

§ 12:33  Elimination period

D. GETTING A POLICY

§ 12:34  Preexisting conditions limitations
§ 12:35 Free look and policy outline
§ 12:36  Financial viability

E. USING BENEFITS

§ 12:37 Conditions for payment of long term care insurance
benefits

§ 12:38 Coverage determination and appeal of denials

IV. HOME AND COMMUNITY BASED SERVICES
A. IN HOME CARE

§ 12:39 Types of home care services

§ 12:40 Home health care

§ 12:41 Licensing of home health agencies
§ 12:42  Personal care services

§ 12:43 Homemaker and chore services

§ 12:44 Home delivered meals

§ 12:45 Respite services

§ 12:46  Adult day care

B. FUNDING FOR IN HOME CARE

§ 12:47 Funding sources
§ 12:48 Coverage for veterans
§ 12:49 Medicare coverage

Xxviii



TaBLE oF CONTENTS

§ 12:50
§ 12:51

C.

§ 12:52
§12:53
§ 12:54
§ 12:55

§ 12:56
§ 12:57
§ 12:58
§ 12:59
§12:60
§ 12:61
§12:62
§12:63
§ 12:64
§12:65

§ 12:66
§ 12:67
§ 12:68
§ 12:69
§12:70
§12:71
§12:72
§12:73

Medicaid coverage
Program of All-Inclusive Care for the Elderly

ASSISTED LIVING
1. Assisted Living Facilities

Assisted living vs. skilled nursing facility
Assisted living facility services

Cost of assisted living

Regulation of assisted living facilities

2. Nursing Facilities

Introduction

Nursing home residents

Federal regulation

State regulation

Choosing a nursing home

Nursing home ratings and comparisons

Admission to facility

Financial responsibility issues

Financing

Continuing care retirement communities and life care
community admission contracts

Economic discrimination against Medicaid recipients

Billing for services covered by Medicare or Medicaid

Contract issues

Poor form and readability

Unclear services and costs

Waivers of liability for injury to property or person

Restrictions on personal rights and freedoms

Transfer and discharge

V. RESIDENT’S RIGHTS

§12:74
§12:75
§12:76
§12:77
§12:78
§12:79
§ 12:80
§12:81
§12:82

Bill of rights

Notice of rights and services

Equal access to quality care

Free exercise of rights

Be informed of and participate in treatment decisions
Respect and dignity

Self-determination

Information and communication

Privacy and confidentiality

XXIX



ErpEr Law: ApvocacY FOR THE AGING, 3D

§12:83 Freedom from restraints

§ 12:84 Rights regarding transfer and discharge

§ 12:85 Access and visitation

§ 12:86 Protection of resident funds

§ 12:87 Elder abuse by facility or employees

§ 12:88 Disability discrimination laws

§ 12:89 Tort remedies for injuries to residents

§ 12:90 Discharge and transfer from nursing homes

§ 12:91 Discharge or transfer from nursing homes—Notice,

planning, and appeal

§ 12:92  Grounds for transfer or discharge—Resident’s health

§ 12:93 —Transfers of dangerous patients

§ 12:94 —Failure to pay

§ 12:95 —Facility closure

VI. CONTINUING CARE RETIREMENT
COMMUNITIES

§12:96 Introduction

§ 12:97 State regulation

§ 12:98

Advising clients

VII. HOSPICE CARE

§ 12:99

Definition

§ 12:100 Rules and regulations

§12:101

Patient’s rights and obligations; contract rights; tort
and negligence

CHAPTER 13. SOCIAL SECURITY
RETIREMENT BENEFITS

I. GENERALLY

§13:1

Introduction

§ 13:2 Funding of Social Security system

II. “RETIREMENT” OR “OLD AGE” ELIGIBILITY

§ 13:3
§13:4
§13:5
§ 13:6
§ 13:7

XXX

Requirements for eligibility—Quarter of coverage
—Basic eligibility

—Fully insured

—Retirement age

Dependent benefit eligibility



TaBLE oF CONTENTS

§ 13:8  —Spouse

§13:9  —Divorced spouse

§ 13:10 —Children’s benefits
§ 13:11 —After born children

§ 13:12 —Reductions due to family maximum
§ 13:13 —Deductions because beneficiary failed to have child
in care

III. SURVIVOR’S BENEFITS

§ 13:14 Lump sum death payment

§ 13:15 Surviving spouse benefits

§ 13:16  Surviving divorced spouse’s benefits—Requirements
§ 13:17 Disabled surviving spouse benefits

§ 13:18 Effect of remarriage of on surviving spouse benefits
§ 13:19 Mother’s and father’s insurance benefits

§ 13:20  Surviving child insurance benefits

§ 13:21  Surviving parent insurance benefits

IV. COMPUTATION, REDUCTIONS, AND
OVERPAYMENTS

§ 13:22 Computing amount of primary benefit

§ 13:23 Reduction in primary benefits due to early retirement
§ 13:24 Increase in benefits due to delayed retirement

§ 13:25  Correcting earnings records

§ 13:26  Cost-of-living adjustments

V. DEDUCTIONS FROM BENEFITS

§ 13:27 Deductions from monthly insurance benefits—Excess
annual earnings deduction

§ 13:28 —Debt garnishment
§ 13:29 —Reduction due to entitlement to other benefits
§ 13:30 —Insurance premiums

VI. OVERPAYMENTS AND UNDERPAYMENTS

§ 13:31 Overpayments

§ 13:32 Waiver of recovery—Without fault

§ 13:33 —Against equity and good conscience

§ 13:34 —Defeating purpose of Social Security Act
§ 13:35 Underpayments

xXxx1



ErpEr Law: ApvocacY FOR THE AGING, 3D

VII. APPLICATION FOR AND RECEIPT OF
BENEFITS

§ 13:36  Filing process—How to file
§13:37 —Who can file

§ 13:38 —When to file

§ 13:39 —Evidence to file with application

§13:40 — —Age

§13:41 — —Death

§ 13:42 — —Marriage

§ 13:43 — —Parental relationship

§ 13:44 —Estoppel

§ 13:45 Application accepted

§ 13:46 Fraudulent claims

§ 13:47 Receipt of benefits

§ 13:48 —Representative payee

§ 13:49 —Advance designation of representative payee

CHAPTER 14. SOCIAL SECURITY
DISABILITY

I. GENERAL INFORMATION

§ 14:1 Introduction
§ 14:2 Administration
§ 14:3  Authority

II. INSURED STATUS

§ 14:4 Persons entitled

§ 14:5 Disability insured status—20/40 rule
§ 14:6 —Disability prior to age 31

§ 14:7 —Period of disability before age 31

§ 14:8 —Blind

§ 14:9 Waiting period

III. DISABILITY

§ 14:10  Disability defined

§ 14:11  Substantial gainful activity

§ 14:12  Physical or mental impairment
§ 14:13  Onset of disability

§ 14:14 Disability determinations—Overview of sequential
evaluation

Xxxil



TaBLE oF CONTENTS

§ 14:15 —Sequential evaluation—Step 1

§ 14:16 — —Step 2
§14:17 — —Step 3
§14:18 — —Step 4
§14:19 — —Step 5
§ 14:20 —Compassionate allowance conditions

§ 14:21 —Alcoholism or drug dependency

§ 14:22  SSA procedure for evaluating evidence

§ 14:23  Disability benefits based on blindness

§ 14:24 Disabled surviving spouse, surviving divorced spouse
and child benefits

§ 14:25 Using the Listing of Impairments

§ 14:26  Sample explanation for Listing of Impairments

§ 14:27 Residual functional capacity—Tables (20 C.F.R. Part
404, Subpart P, Appendix 2) (“the grids”)

IV. PROCEDURE

§ 14:28 Initial determination

§ 14:29 Reconsideration

§ 14:30 Disability benefit continuation

V. SPECIAL CONSIDERATIONS

§ 14:31 Worker compensation/public disability offset
§ 14:32 Rehabilitation services and trial work period
§ 14:33  Effect of felony conviction on benefits

VI. FORMS
§ 14:34  Table of forms

CHAPTER 15. SUPPLEMENTAL SECURITY
INCOME

I. GENERALLY

§15:1 Introduction
§15:2 Administration
§ 15:3  Authority

II. ELIGIBILITY FOR SSI PAYMENTS

§ 15:4  Nonfinancial requirements
§ 15:5 Household status categories

xxxiii



ErpEr Law: ApvocacY FOR THE AGING, 3D

§ 156:6  Precluding conditions

§ 15:7 —Resident of public institution
§ 15:8  —Fugitive status

§15:9  —Applying for other benefits

§ 15:10 —Drug or alcohol treatment

§ 15:11 —Outside United States

§15:12 —Failure to release financial information
§ 15:13 Financial requirements—Financial need
§ 15:14 —Resource limitations

§ 15:15 —Excess resources

§ 15:16 —Conditional receipt of benefits
§ 15:17 —Transfers of assets
§ 15:18 —Liquid resources

§ 15:19 —Jointly owned resources

§ 15:20 —Resource limitations—Excluded resources
§ 15:21 —“Deeming”

§ 15:22 —Income limitations

§ 15:23 —Earned income

§ 15:24 —Unearned income

§ 15:25 —Income in-kind

§ 15:26 —Excluded income

§ 15:27 —Partially excluded income
§ 15:28 —Rules for couples

§ 15:29 —Sponsor-alien deeming

§ 15:30 —Who is a spouse

III. PROGRAM ADMINISTRATION

§ 15:31  Applications—Process

§ 15:32 —Obtaining benefits based on presumptive eligibility
§ 15:33 Payments—SSI benefits payments—In general
§ 15:34 — —Benefit computations

§ 15:35 —Representative payees

§ 15:36 —Required reports

§ 15:37 —Underpayments

§ 15:38 —Overpayments

§ 15:39 —Overpayments due to excess resources

§ 15:40 —Protections against creditors

§ 15:41 Vocational rehabilitation

§ 15:42 State supplementary payments

XXXV



TaBLE oF CONTENTS

CHAPTER 16. SOCIAL SECURITY
ADMINISTRATION APPEALS PROCESS

I. GENERALLY

§ 16:1 Overview of appeals process

II. RECONSIDERATION AND INITIAL STEPS

§ 16:2 Initial determinations

§ 16:3 Reconsiderations—Generally

§ 16:4 —Procedures for supplemental security income and
special Veterans Benefits

§ 16:5 Reopening a decision

§ 16:6 Expedited appeal process

§ 16:7 Continuation of benefits while appeal is pending

III. ADMINISTRATIVE HEARINGS

§ 16:8  Administrative hearing—Request and preparation
§16:9 —Pre-hearing submissions

§ 16:10 —Hearing

§ 16:11 —Conclusion

IV. APPEALS COUNCIL REVIEW

§ 16:12 Appeals Council review—Initiating review
§16:13 —Issues heard

§16:14 —Procedure

§16:15 —Decision

V. JUDICIAL REVIEW
§ 16:16 Judicial review

VI. REPRESENTING CLAIMANTS

§ 16:17 Claimant representation—Generally

§ 16:18 —Qualification of representative

§16:19 —Appointment and authority of representative
§ 16:20 —Representative duties and rules of conduct

§ 16:21 Attorney fee limits and payments—Generally
§ 16:22 —User fee

§ 16:23 —Automatic approval payment process

§ 16:24 —SSA approval of representative’s fees

XXXV



ErpEr Law: Apvocacy FOR THE AGING, 3D

§16:25 —Judicial review
§ 16:26 Non-attorney representative fees

CHAPTER 17. VETERANS’ BENEFITS

I. VETERANS’ BENEFITS GENERALLY

§17:1 Introduction

§17:2  —Departments and agencies involved

§17:3  —Where to find law

§17:4  Types of benefits offered by Department of Defense
§17.,5 TRICARE

§ 17:.6  Federal Long Term Care Insurance Program
§17:7 Types of benefits offered by VA

§17:8 Who is eligible?

§17:9  —Obtaining discharge papers

§ 17:10 —Types of discharge

§ 17:11 —Upgrading a discharge

§17:12 —Active duty

§ 17:13 —Effect of resignation or retirement

§ 17:14 —Family benefits

§ 17:15 — —Spouse

§17:16 — —Children

II. BENEFITS FOR SERVICE-CONNECTED

DISABILITY AND DEATH

§ 17:17 Compensation for service-connected disability—
Eligibility

§ 17:18 — —Current disability

§ 17:19 — —Caused or aggravated by military

§ 17:20 — —Service connection

§ 17:21 — —Disability rating

§ 17:22 — —Monthly compensation rates

§ 17:23 — —Special monthly compensation

§ 17:24 — —Individual unemployability

§ 17:25 — —Special situations

§17:26 — —The PACT Act

§ 17:27 —Claim process

§ 17:28 —Claims to increase veteran’s ratings

§ 17:29 —Procedures to reduce benefits

§17:30 —Claim for accrued benefits

§ 17:31 Payments for survivors of a veteran receiving
disability compensation

XXXVi



TaBLE oF CONTENTS

§ 17:32  Survivors’ payments due to service-connected death—
Eligibility—Service-connected requirement

§ 17:33 — —Surviving spouse qualification

III. NONSERVICE-CONNECTED DISABILITY

(PENSIONS)

§ 17:34 Non-service connected pension

§ 17:35 —Improved pensions

§ 17:36  Service and disability requirements for veterans’
pension—Disability

§ 17:37 Requirements for veterans’ pension—Countable
income

§ 17:38 —Deductible medical expenses

§ 17:39  Eligibility requirements for pension benefits—Income
limits

§ 17:40 Requirements for veterans’ pension—Resources

§ 17:41 —How VA pensions affect other benefits

§ 17:42 Death pensions for survivors of wartime veteran

IV. MEDICAL BENEFITS

§17:43
§17:44
§ 17:45
§17:46
§17:47
§17:48
§17:49
§ 17:50
§ 17:51
§17:52

Eligibility for VA health benefits
Hospital care—Veterans’ hospitals
—Non-VA hospitals

Outpatient care

Nursing home care

Veteran’s homes

Domiciliary care

Community Care Program
Pharmacy benefits

Mental health assessments

V. MISCELLANEOUS BENEFITS

§ 17:53
§17:54
§ 17:55
§ 17:56
§ 17:57
§ 17:58
§ 17:59
§ 17:60
§ 17:61

Adaptive equipment

Adaptive housing

Other benefits—Life insurance
Benefits for homeless veterans
Caregiver benefits

Burial benefits

—National cemetery
—Headstones and markers
—Flags and military honors

XXXVil



ErpEr Law: Apvocacy FOR THE AGING, 3D

VI. APPLICATION AND APPEALS

§17:62
§17:63
§ 17:64
§ 17:65
§ 17:66
§ 17:67

Recognition of agent or attorney
Application process

Applications for medical care
Decisions on claims for benefits
Appeals and reviews of VA decision
Fees for representing client before VA

CHAPTER 18. GOVERNMENT EMPLOYEE
RETIREMENT PROGRAMS

I. RETIREMENT FOR FEDERAL EMPLOYEES

A

§18:1
§ 18:2

B.

§18:3
§18:4
§ 18:5
§ 18:6

C.

§ 18:7
§ 18:8
§18:9
§ 18:10
§18:11
§ 18:12

§ 18:13
§18:14

§ 18:15

XXXViil

OVERALL SYSTEM

Overview
Application process

CIVIL SERVICE RETIREMENT SYSTEM (CSRS)

CSRS—Financing and benefits
—Categories of benefits
—Eligibility requirements
—Types of annuities

FEDERAL EMPLOYEE RETIREMENT SYSTEM
(FERS)

FERS—Overview

—Basic annuity benefit
—Deferred retirement annuity
—Social Security benefits
—Retirement supplement
—Thrift savings plan

DISABILITY BENEFITS UNDER CSRS AND
FERS

Disability benefits—Availability

Disability benefits under CSRS and FERS—Disability
defined

—Benefit amounts



TaBLE oF CONTENTS

E.

§ 18:16

§ 18:17
§ 18:18
§ 18:19
§ 18:20
§ 18:21
§ 18:22
§ 18:23

F.

§ 18:24

§ 18:25
§ 18:26

SURVIVOR BENEFITS

Survivors’ benefits under CSRS and FERS—In
general

—Eligibility

— —Spouses

— —Former spouses

— —Children

—Benefit amounts

— —CSRS

— —FERS

OTHER ISSUES

Divisibility of retirement benefits in divorce
proceedings

Claim and review process under CSRS and FERS

Actions to recover overpayments

II. RAILROAD RETIREMENT

A

§ 18:27
§ 18:28

B.

§ 18:29
§ 18:30

C.

§ 18:31
§ 18:32
§ 18:33
§18:34
§18:35
§ 18:36
§ 18:37

OVERVIEW

Introduction
Railroad Retirement Board

PROCEDURE

Application and appeals
Appeals

BENEFITS AVAILABLE

Benefits available—Overview
—Employee retirement benefits
—Disability benefits
—Supplemental annuity
—Spouse’s benefits
—Survivors’ benefits

Dual benefits

CHAPTER 19. PRIVATE EMPLOYER
RETIREMENT PLANS

I. INTRODUCTION

§19:1

Background

XXXIX



ErpEr Law: ApvocacY FOR THE AGING, 3D

§ 19:2 Changes and trends in retirement plans

II. TYPES OF RETIREMENT PLANS

§19:3
§19:4
§19:5
§19:6
§19:7
§ 19:8
§19:9
§19:10
§19:11
§19:12
§19:13

Qualified plans

Non-qualified plans

Defined benefit plans

Defined contribution plans
Welfare benefit plans

Retiree health benefits

Benefit litigation
Employer-owned life insurance
Cooperative and small employer charity pensions
Top hat plans

Rabbi trusts

ITI. ERISA PLAN INFORMATION REQUIREMENTS

§19:14
§19:15
§ 19:16
§ 19:17

Obtaining information

Plan description and appeals

Annual report

Statement of individual benefit rights

IV. ELIGIBILITY FOR BENEFITS

§19:18
§ 19:19
§ 19:20
§19:21
§ 19:22
§ 19:23

Participation
Breaks in service
Nondiscrimination
Accrual of benefits
Vesting
Forfeitability

V. DENIAL OF BENEFITS

§ 19:24
§ 19:25
§ 19:26

Review of benefit denial
Judicial review
Damages remedies

VI. DISTRIBUTIONS AND TAXATION

§ 19:27
§ 19:28
§ 19:29
§ 19:30
§ 19:31

x1

Methods of distribution for defined benefit plans
Methods of distribution for defined contribution plans
Qualified domestic relations order

Hardship distributions

Bankruptcy and creditor protection



TaBLE oF CONTENTS

VII. BENEFICIARIES

§ 19:32 Beneficiaries on defined contribution plans
§ 19:33  Survivors’ interests in pensions—In general
§19:34 —Waiver of survivor rights

§ 19:35 —Ex-spouses

VIII. PLAN TERMINATION

§ 19:36  Plan termination

§ 19:37 Plan merger or transfer

CHAPTER 20. INDIVIDUAL RETIREMENT
ACCOUNTS

§ 20:1 Individual retirement accounts

§ 20:2 Traditional individual retirement accounts
§ 20:3 —Contributions

§ 20:4 Rollovers

§20:5  SIMPLE IRAs

§ 20:6 Simplified Employee Pension plans

§ 20:7  Early distributions

§ 20:8  Required minimum distribution

§20:9  Taxation of distributions

§ 20:10 Distributions for charitable purposes

§ 20:11 Qualified longevity annuity contracts

§ 20:12 Beneficiary rules

§ 20:13 Distributions to individual beneficiaries

§ 20:14 Trusts as beneficiaries

§20:15 Roth IRAs

§ 20:16 Additional tax considerations affecting retirement

and related benefits

CHAPTER 21. TAXATION
I. FEDERAL INCOME TAX

A

§21:1
§21:2
§ 21:3
§21:4
§21:5
§21:6

BASIC INFORMATION

Filing status

—Married

—Surviving spouse

—Head of household

Who must file

Examining planning suggestions for tax consequences

xli



ErpEr Law: Apvocacy FOR THE AGING, 3D

B. INCOME
§ 21:7 Taxable income—Pensions and annuities
§21:8 —Retirement accounts

§ 21:9 Nontaxable income

§ 21:10 Taxation of Social Security benefits

§ 21:11 Capital gains—Taxation in general

§ 21:12 —Exclusion of gain from sale of residence

§ 21:13 Deductions and credits—Basic standard deduction
§ 21:14 —Additional standard deduction

§ 21:15 —Medical expense deductions

§ 21:16 —Credit for older taxpayers

C. OTHER FEDERAL TAX ISSUES

§ 21:17 Estate and gift tax
§ 21:18 Household employee taxes

§ 21:19 Claiming aging and disabled family members as
dependents

II. STATE TAX ISSUES

§ 21:20  Generally

§ 21:21 Taxation of pensions and Social Security
§ 21:22 Tax credits or deductions for older adults
§ 21:23 Refund of sales tax paid

§ 21:24  Property tax relief—Eligibility for relief

CHAPTER 22. HOUSING

I. HOME OWNERSHIP

§ 22:1 Introduction

§22:2  Form of ownership

§ 22:3 Homestead protections

§22:4  Fee simple home ownership
§22:5  Financial hardship

§ 22:6 Physical limitations

§ 22:7 CAPABLE model

§ 22:8 Lack of social interaction

§22:9  Living with family

§ 22:10 Problematic/unintended transfers by elderly owner
§ 22:11 Condominiums and mobile homes

xlii



TaBLE oF CONTENTS

II. HOME EQUITY CONVERSION
A. GENERALLY

§ 22:12 Introduction
§ 22:13 Tax issues with home equity
§ 22:14 Partial sales

B. SALE/LEASEBACK

§ 22:15 Generally

§22:16 State law issues

§ 22:17 Federal income tax aspects

§ 22:18 Effect on receipt of public benefits
§ 22:19 Attorney’s role

C. REMAINDER INTEREST SALE

§ 22:20 Description of a remainder interest sale
§ 22:21 Federal income tax aspects

§ 22:22  Effect on receipt of public benefits

§ 22:23  Attorney’s role

D. REVERSE MORTGAGE

§ 22:24 Reverse mortgages—In general

§ 22:25 Types of reverse mortgages

§ 22:26  Basic requirements of reverse mortgage
§ 22:27 Counseling

§ 22:28 Disclosure requirements

§ 22:29 Home Equity Conversion Mortgage maximum
§ 22:30 Repayment of the loan

§ 22:31 Obligations of the borrower

§ 22:32 Federal income tax aspects

§ 22:33  Effect on receipt of public benefits

§ 22:34 State law issues

III. COMMUNAL LIVING OPTIONS

§ 22:35 Basics of communal living
§ 22:36  Shared housing

§ 22:37 Senior living communities
§ 22:38 Congregate housing

xliii



ErpEr Law: ApvocacY FOR THE AGING, 3D

IV. ASSISTANCE FOR RENTAL HOUSING

A. FEDERALLY FINANCED PROGRAMS

§ 22:39 Advantages of subsidized housing for elderly—Design
§22:40 —Services

B. FEDERAL RENTAL ASSISTANCE

§ 22:41 Administration

§ 22:42 Housing voucher procedures

§ 22:43 Housing quality; inspections

§ 22:44 Tenant eligibility for rental assistance
§ 22:45 Income limitations

§ 22:46 Annual income and exclusions

§ 22:47 Adjusted income

V. OTHER ISSUES

§ 22:48 Section 504 program for rural homeowners—In

general
§ 22:49 —Eligibility
§ 22:50 —Purposes and limitations
§ 22:51 —Ownership evidence and agreement

§ 22:52 —Repayment

§ 22:53 Retiring abroad

§ 22:54 Relocation stress

§ 22:55 Property tax deferrals
§ 22:56  Utility assistance

§ 22:57 —Types of programs

CHAPTER 23. SUPPLEMENTAL
NUTRITION ASSISTANCE PROGRAM

I. INTRODUCTION

§ 23:1 Introduction

§ 23:2 Benefits of SNAP

§ 23:3 Amount of SNAP benefits

§ 23:4 Benefits—Thrifty Food Plan
§23:5 —Food eligible

§ 23:6 —Meal services

II. ELIGIBILITY

§ 23:7  Non-financial eligibility requirements—Categorically
ineligible

xliv



TaBLE oF CONTENTS

§23:8  —Household determination
§23:9  —Residency and citizenship

§ 23:10 —Work requirement

§ 23:11 Financial eligibility requirements

§ 23:12 —Resource limitations

§ 23:13 — —Exempt resources

§ 23:14 — —Transfer of resources
§23:15 —Income limitations
§23:16 — —Countable income
§23:17 — —Excluded income

§ 23:18 — —Income deductions

III. RECEIPT OF BENEFITS

§ 23:19  Accessing benefits

§23:20 —Application

§23:21 —Interview

§ 23:22 —Verification

§ 23:23 —Certification

§ 23:24 Receiving benefits—Benefits issuance
§ 23:25 —Benefits calculation

§ 23:26 —Disqualification or denial of benefits
§ 23:27 —Restoration of benefits

IV. RIGHT TO HEARING

§ 23:28 Right to hearing
§ 23:29 —Fair hearing—Notice and request

§ 23:30 — —Continuation of benefits
§ 23:31 — —Conferences and information
§ 23:32 —Disqualification for intentional program violation

V. OVERPAYMENTS

§ 23:33  Overissuance claims
§ 23:34 Claims and collection procedures—Claim repayment

CHAPTER 24. FAMILY RIGHTS AND
RESPONSIBILITIES

I. WHO IS FAMILY AND WHY DOES IT MATTER

§ 24:1 Defining “family”
§ 24:2 Status as spouse

xlv



ErpEr Law: Apvocacy FOR THE AGING, 3D

§ 24:3 Status as a child

§24:4 Cohabitation

§ 24:5 Marriage

§24:6  —Rights in estate

§ 24:7 —Estate share and Medicaid

§ 24:8 —Capacity to marry

§ 24:9 —Predatory marriage

§ 24:10 Crimes against older persons by family members

II. DIVORCE

§ 24:11 Practicalities of divorce

§ 24:12 Divorce for long term care purposes
§ 24:13 Capacity to divorce

§ 24:14 Financial effects on both spouses

ITI. FINANCIAL RESPONSIBILITY FOR OLDER
PERSONS

§ 24:15 Introduction

§ 24:16 Common law necessaries rule
§ 24:17  Filial responsibility

§ 24:18 Relative responsibility statutes

IV. GRANDPARENT RIGHTS

§ 24:19 Grandparent rights

§ 24:20 Visitation rights of grandparents

§ 24:21 Custody

§ 24:22  Adoption

§ 24:23 Parenting grandchildren

§ 24:24  Grandparent custody and visitation statutes

V. LGBTQ OLDER ADULTS

§ 24:25 LGBTQ and aging

§ 24:26  Caregiving and chosen families
§ 24:27 Discrimination in health care

§ 24:28 Long term care issues

CHAPTER 25. ELDER ABUSE

I. ELDER ABUSE GENERALLY
§ 25:1 Introduction

xlvi



TaBLE oF CONTENTS

§ 25:2  Definitions

§ 25:3 Duty to report

§ 25:4  Screening for abuse or exploitation
§ 25:5 Adult protective services

II. PHYSICAL ABUSE

§ 25:6  Physical abuse—Generally

§ 25:7  Emotional or psychological abuse

§ 25:8  Abuse in the health care system

§25:9  Abuse by family or non-medical caregivers
§ 25:10 Resident on resident abuse

III. FINANCIAL ABUSE

§ 25:11 Financial abuse

§ 25:12 Establishing financial elder abuse

§ 25:13 Undue influence

§ 25:14 Conversion; tortious conversion of property
§ 25:15 Preventing financial abuse

§ 25:16  Recognizing and preventing scams

CHAPTER 26. CONSUMER CREDIT
PROTECTION

I. GENERALLY

§26:1 Overview

§ 26:2  Vulnerability of older consumers

§ 26:3 Desire to hide or minimize victimization
§ 26:4 Determining if fraud occurred

II. PROTECTING AGAINST FRAUD AND SCAMS

§ 26:5 Consumer financial protection bureau
$ 26:6 Trusted contact

§26:7  Scam blocking

§26:8  Awareness of scams

§26:9  Monitoring

§ 26:10 Trusts

§ 26:11 Resources on avoiding scams and fraud
§ 26:12 Responding to frauds and scams

§ 26:13 Taking action

§ 26:14 Overreaction by families

xlvii



ErpEr Law: Apvocacy FOR THE AGING, 3D

III. FRAUDS AND SCAMS

§ 26:15 Elements of fraud

§ 26:16 Living trusts fraud

§ 26:17 Time share fraud

§ 26:18 Funeral fraud

§ 26:19 Health fraud and medical quackery
§ 26:20 Impersonator scams

§ 26:21 Internet and email scams

§ 26:22 Door-to-door sales rule

§ 26:23 Home repair and improvement fraud
§ 26:24 Identity theft

§ 26:25 Lottery and sweepstakes

§ 26:26  Mail order merchandise rule

IV. DEBT COLLECTION AND CONSUMER
LENDING

§ 26:27 Fair Debt Collection Practices Act
§ 26:28 Truth in Lending Act

§ 26:29 —Disclosure of credit terms
§26:30 —Billing errors

§26:31 —Enforcement of act—Administrative enforcement
§ 26:32 —Monetary penalties

§ 26:33 —Rescission

§ 26:34 Consumer credit protection

§ 26:35 Equal Credit Opportunity Act

§ 26:36 —Administrative enforcement

§ 26:37 —Remedies

§ 26:38 Bankruptcy

§26:39 Retirement plans

V. UNFAIR AND DECEPTIVE TRADE PRACTICES

§ 26:40 Federal Trade Commission Act
§ 26:41 Magnuson-Moss Warranty Act

CHAPTER 27. AGE AND DISABILITY
DISCRIMINATION

I. AGE DISCRIMINATION IN EMPLOYMENT ACT

§27:1 Discrimination against the elderly and disabled
§ 27:2 Basic elements of ADEA claim

xlviii



TaBLE oF CONTENTS

§ 27:3
§ 274
§ 27:5
§ 27:6
§ 27:7

§ 27:8

§ 279

§ 27:10
§27:11
§27:12
§27:13
§ 27:14
§ 27:15
§ 27:16
§ 27:17
§ 27:18
§27:19
§ 27:20
§27:21
§ 27:22

§ 27:23
§27:24
§ 27:25
§ 27:26
§ 27:27
§27:28
§ 27:29
§ 27:30
§ 27:31
§27:32
§27:33
§27:34

Persons protected—Employees and job applicants

To whom prohibitions apply—Employers

—Employment agencies

—Labor organizations

Exclusions from coverage—Elected officials and policy
makers

—DBona fide executives and policy makers

—Fire fighters and law enforcement officers

—Clergy members

Statutory prohibitions—Overview

—Retaliation

—Advertisements

Burden of proof

—Disparate treatment theory

—Disparate impact theory

—Reductions in service

—Discrimination by age harassment

—Federal employees

Procedures for enforcement—In general

—Charge filing

Private right of action—Contractual waiver and
arbitration clauses

Procedures for enforcement—Federal programs

Exceptions—Overview

—DBona fide occupational qualifications

—Bona fide seniority systems

—Employee benefit plans

Defenses—Reasonable factors other than age

—Good cause

Rebuttal of defenses—Pretext

Remedies

—Back pay

—Equitable relief

—Attorney fees and costs

II. AMERICANS WITH DISABILITIES ACT

§ 27:35
§ 27:36
§ 27:37
§27:38
§27:39
§ 27:40

Overview

ADA Title I—Definitions
—Prohibitions

ADA Title II—Definitions
—Prohibitions
—Enforcement

xlix



ErpEr Law: ApvocacY FOR THE AGING, 3D

§ 27:41 ADA Title III—Definitions
§ 27:42 —Prohibitions

§ 27:43 —Enforcement

§ 27:44 Coverage—Transportation
§ 27:45 Burdens of proof

§ 27:46  Defenses

III. REHABILITATION ACT

§ 27:47 Overview

§ 27:48 Coverage

§ 27:49 Enforcement of act—Administrative enforcement
§ 27:50 —Private right of action

§ 27:561 —Remedies

§ 27:52 Burdens of proof—Disparate treatment

§ 27:53 Defenses and exceptions

IV. FAIR HOUSING AMENDMENTS ACT

§ 27:54 Coverage

§ 27:55  Statutory prohibitions and requirements

§ 27:56 Defenses

§ 27:57 Enforcement of act—Administrative enforcement
§ 27:58 —Attorney general enforcement

§ 27:569 —Statute of limitations

§ 27:60 —Private right of action

§ 27:61 —Remedies

§ 27:62 —Attorney fees

CHAPTER 28. COMMUNITY RESOURCES

§28:1 Role of attorney as coordinator
§28:2  Role of attorney as information hub
§ 28:3 Outside resources

§ 28:4 —Basic needs

§ 28:5 —Financial management
§ 28:6 —Financial counseling

§ 28:7 —Respite services

§ 28:8  —Coordinating care

§28:9  —Mediation of family disputes

§28:10 —Medical/nursing/home health services
§ 28:11 Making referrals

§ 28:12 Local and state sources of information



TaBLE oF CONTENTS

§ 28:13 National resources

APPENDICES

Appendix A. State Long Term Care Ombudsman Programs
Appendix B. State Area Agencies on Aging

Appendix C. Legal Services for the Aging

Appendix D. Adult Protective Services

Appendix E. Resources for Health Care Decision Making
Appendix F.  Resources on Financial Exploitation and Scams
Appendix G. Medicare/Medicaid Information and Assistance
Appendix H. Advocacy Organizations

Appendix I.  Organizations and Resources for Attorneys

Table of Laws and Rules
Table of Cases

Index

li



