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Preface to Second Edition

This edition of the book, like its predecessor, presents New
York evidence law in a modern analytical framework. It contains
a complete exposition of the law of evidence in New York, fol-
lowed by a summary of the corresponding law under the Federal
Rules of Evidence. In the federal sections of the book, special
emphasis is given to the rulings of the United States Court of Ap-
peals for the Second Circuit. This parallel arrangement of state
and federal law not only facilitates trial practice in both court
systems but also provides a quick and ready source of potential
guidance for the resolution of unsettled or evolving issues under
New York law.

As it is, the law of evidence in New York consists of a mix of
rules derived from caselaw, Article 45 of the Civil Practice Law
and Rules (CPLR), Article 60 of the Criminal Procedure Law
(CPL), and other scattered statutes and rules. For the most part,
this edition eliminates comparisons to the proposed New York
Evidence Code, which was last submitted to the Legislature dur-
ing the 1991-1992 session. In the intervening years, the proposed
Code has had little influence on the evolution of New York evi-
dence law, and the Legislature has shown no interest in adopting
the Code.

In this edition, we have incorporated material appearing in
the annual pocket parts from 2001 to 2010 as well as new
developments during 2011. The burgeoning decisional law, espe-
cially in the areas of expert testimony, hearsay, and the right of
confrontation, has led us to revise and expand relevant sections
of the book. In addition, the book contains all recent amendments
to the Federal Rules of Evidence, including their restyling, which
is expected to take effect December 1, 2011. The restyling is
discussed in greater detail in § 1:1.

We are grateful to those who have assisted in the production
of this edition. At Albany Law School, Sherri Meyer’s secretarial
services were invaluable, and equal appreciation is extended to
Deborah Kelly, head of Secretarial Services at St. John’s. Also at
St. John’s, Dean’s Fellow Steven Saal provided outstanding
research assistance.

Robert A. Barker
Vincent C. Alexander
September 2011
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Preface to Second Edition

This edition of the book, like its predecessor, presents New
York evidence law in a modern analytical framework. It contains
a complete exposition of the law of evidence in New York, fol-
lowed by a summary of the corresponding law under the Federal
Rules of Evidence. In the federal sections of the book, special
emphasis is given to the rulings of the United States Court of Ap-
peals for the Second Circuit. This parallel arrangement of state
and federal law not only facilitates trial practice in both court
systems but also provides a quick and ready source of potential
guidance for the resolution of unsettled or evolving issues under
New York law.

As it is, the law of evidence in New York consists of a mix of
rules derived from caselaw, Article 45 of the Civil Practice Law
and Rules (CPLR), Article 60 of the Criminal Procedure Law
(CPL), and other scattered statutes and rules. For the most part,
this edition eliminates comparisons to the proposed New York
Evidence Code, which was last submitted to the Legislature dur-
ing the 1991-1992 session. In the intervening years, the proposed
Code has had little influence on the evolution of New York evi-
dence law, and the Legislature has shown no interest in adopting
the Code.

In this edition, we have incorporated material appearing in
the annual pocket parts from 2001 to 2010 as well as new
developments during 2011. The burgeoning decisional law, espe-
cially in the areas of expert testimony, hearsay, and the right of
confrontation, has led us to revise and expand relevant sections
of the book. In addition, the book contains all recent amendments
to the Federal Rules of Evidence, including their restyling, which
is expected to take effect December 1, 2011. The restyling is
discussed in greater detail in § 1:1.

We are grateful to those who have assisted in the production
of this edition. At Albany Law School, Sherri Meyer’s secretarial
services were invaluable, and equal appreciation is extended to
Deborah Kelly, head of Secretarial Services at St. John’s. Also at
St. John’s, Dean’s Fellow Steven Saal provided outstanding
research assistance.

Robert A. Barker
Vincent C. Alexander
September 2011
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WITNESSES
§ 6:28 Credibility of witness: New York and federal

§6:29 Impeachment of witness, in general: New York and federal

§ 6:30 Contradiction; collateral and noncollateral matters: New York

and federal
§6:31 Impeachment of one’s own witness
§6:32 —New York, in general
§6:33 —New York exception for prior inconsistent statements
§6:34 —Federal (Fed. R. Evid. 607)
§6:35 Support and rehabilitation of credibility of witness
§6:36  —New York

§ 6:37 — —Advance accreditation

§ 6:38 — —Rehabilitation

§6:39 — — —Explanation

§ 6:40 — — —Good character for truthfulness
§ 6:41 — — —Prior consistent statements

§ 6:42 —Federal

§ 6:43 Impeachment by bias and similar forms of partiality
§6:44 —New York

§6:45 —Federal

§6:46 Impeachment by mental or sensory impairment
§6:47 —New York

§6:48 —Federal

§6:49 Impeachment by prior inconsistent statements
§6:50 —New York

§6:51 — —Nature of the inconsistency

§ 6:52 — —Foundation requirements; extrinsic evidence
§6:53 —Federal (Fed. R. Evid. 613)

IX. IMPEACHMENT BY EVIDENCE OF
UNTRUTHFUL CHARACTER AND PRIOR
MISCONDUCT

§6:54 In general

XXV



EvipENCE IN NEW YORK STATE AND FEDERAL COURTS

§ 6:55 Bad character for truthfulness
§6:56 —New York

§ 6:57 —Federal (Fed. R. Evid. 608(a))
§ 6:58 Prior acts of misconduct

§6:59 —New York

§ 6:60 —Federal (Fed. R. Evid. 608(b))

X. IMPEACHMENT BY EVIDENCE OF CRIMINAL
CONVICTIONS

§6:61 New York

§ 6:62 —Civil cases

§ 6:63 —Criminal cases

§ 6:64 Federal (Fed. R. Evid. 609)

XI. RELIGIOUS BELIEFS OR OPINIONS
§6:65 New York

§ 6:66 Federal (Fed. R. Evid. 610)

XII. PRESENTATION OF TESTIMONY

§6:67 New York
§6:68 —Order of trial and presentation of testimony
§6:69 —Form of questioning

§6:70 — —Leading questions

§6:71 —Cross-examination

§6:72 — —Scope of cross-examination
§6:73 — —dJudicial discretion

§6:74 — —Voir dire of the witness

§6:75 —Redirect and recross examination

§6:76 Federal (Fed. R. Evid. 611)

§ 6:77 —Order of trial

§6:78 —Form of questioning

§6:79 —Cross-examination, redirect and recross

XIII. REFRESHING THE WITNESS’
RECOLLECTION

§6:80 New York
§6:81 —Adversary’s right of inspection
§6:82 Federal (Fed. R. Evid. 612)

XIV. CALLING AND QUESTIONING OF
WITNESSES BY THE COURT OR JURY

§6:83 New York

XXV



TaBLE oF CONTENTS

§6:84 —Calling of witnesses by the court
§6:85 —Judicial questioning of witnesses
§6:86 —Questioning by jurors

§ 6:87 Federal (Fed. R. Evid. 614)

XV. EXCLUSION OF WITNESSES FROM THE
COURTROOM

§6:88 New York
§ 6:89 Federal (Fed. R. Evid. 615)

Volume 5A

CHAPTER 7. OPINIONS AND EXPERT
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MADE FOR PURPOSES OF MEDICAL
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admissible upon certification

Federal (Fed. R. Evid. 803(6))

ABSENCE OF RECORD

New York—Absence of business records
—Absence of public record
Federal (Fed. R. Evid. 803(7))—Absence of business record

PUBLIC RECORDS

New York

—Common law exception for public records

—~Certificate of public officer (CPLR 4520)

—Investigatory reports made by government agencies

—Ancient maps and real property records

—Records of sister state real property conveyances

—Marriage certificates

—Presumption of death or of being missing

—Birth and death certificates

—Weather records

—Agriculture inspection certificates

—~Certificate of population

—Surveyor’s standard

—dJustice of the peace proceedings

—~Certified report of absence of public record

—Criminal judgments of conviction

—Records of religious organizations

Federal (Fed. R. Evid. 803(8))—Public records, in general

—Vital statistics

Federal (Fed. R. Evid. 803(14) and 803(15))—Documents
affecting interests in property

Federal (Fed. R. Evid. 803(22) and 803(23))—Judgment of
previous conviction; judgment as proof of family history and
boundaries

Federal (Fed. R. Evid. 803(10))—Absence of public record

Federal (Fed. R. Evid. 803(11) and 803(12))—Records of
religious organizations



TaBLE oF CONTENTS

G.

§8:71
§ 8:72

H.

§8:73
§ 8:74
§ 8:75

§ 8:76
§ 8:77
§ 8:78

LEARNED TREATISES, MARKET REPORTS
AND COMMERCIAL PUBLICATIONS

New York
Federal (Fed. R. Evid. 803(18))

ANCIENT DOCUMENTS, AND REPUTATION
1. New York

Family records
—Ancient documents
—Reputation

2. Federal

Family records (Fed. R. Evid. 803(13))
Ancient documents (Fed. R. Evid. 803(16))
Reputation (Fed. R. Evid. 803(19)—-(21))

IV. HEARSAY STATEMENTS ADMISSIBLE IF
DECLARANT UNAVAILABLE

A.

§8:79

B.

§ 8:80
§ 8:81
§ 8:82
§ 8:83

C.

§ 8:84
§ 8:85

D.

§ 8:86
§ 8:87
§ 8:88
§ 8:89

E.

§ 8:90
§8:91

OVERVIEW
Unavailability: New York and federal

FORMER TESTIMONY

New York

—Civil cases

—Criminal cases

Federal (Fed. R. Evid. 804(b)(1))

DYING DECLARATIONS

New York

Federal (Fed. R. Evid. 804(b)(2))
DECLARATIONS AGAINST INTEREST

New York

—Civil cases

—Criminal cases

Federal (Fed. R. Evid. 804(b)(3))

PEDIGREE

New York
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