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Preface
The laws of North Carolina regarding settlement of decedents’

estates, when properly applied, are designed to facilitate an equitable
and prompt transfer of property interests from a deceased to his cred-
itors and survivors. This practice guide was written to assist at-
torneys, trust o�cers, CPAs, law students, paralegals, and lay persons
in understanding how these estate settlement laws function. The book
is not intended to be an exhaustive academic treatise, but rather it is
a practical “how to” manual on settling decedents’ estates in North
Carolina. The this end, every attempt has been made to produce a
concise, step-by-step guide designed to take the reader on an intel-
ligible journey through the statutory requirements essential to the
proper settlement of both estate and intestate estates.

In writing this book I wanted to create a simple yet complete learn-
ing tool for mastering the laws of estate settlement in North Carolina;
therefore, I have included, where helpful, illustrations, forms, and
checklists to help the readers. Suggestions involving practical applica-
tion of the law and tips on avoiding potential malpractice traps have
also been included. When statutory reference is made to a form or
other document, a sample has been provided. Many of the forms
contained herein are those prepared by the Administrative O�ce of
the Courts and can be obtained from any Superior Court Clerk’s o�ce
in North Carolina.

The book contains 36 chapters that discuss the settlement of
estates in chronological order beginning with a discussion of the
quali�cations and application process required for one to be appointed
a personal representative and concluding with a discussion of the
�nal accounting and closing of an estate. Where background informa-
tion is needed to understand North Carolina’s estate settlement
statutes, it is provided. For example, several chapters are included in
this book on the law of wills, the elective life estate, caveat proceed-
ings, etc.

Although this volume is updated annually, the North Carolina
General Statutes should always be consulted in conjunction with this
or any other book attempting to condense and explain a complex area
of law. I hope this book proves helpful to you as you begin to undertake
the important responsibility of settling an estate in North Carolina.

John Parker Huggard
Raleigh, North Carolina

March 2013
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§ 8:57 Claims of the personal representative
§ 8:58 Claims covered by insurance
§ 8:59 Transfer of the decedent's property subject to a lien
§ 8:60 Farming operations
§ 8:61 Contingent or unliquidated claims
§ 8:62 Paying testate debts
§ 8:63 Payment if special bequests exist
§ 8:64 Payment if will contains only general bequests
§ 8:65 Paying testate debts—Payment of testate debts with encumbered

assets
§ 8:66 — —Speci�c bequests of encumbered property
§ 8:67 — —Payment of debt from estate assets

VIII. ESTATE TAXATION
§ 8:68 Generally
§ 8:69 Returns to be �led
§ 8:70 State tax assistance
§ 8:71 Tax identi�cation numbers
§ 8:72 Federal tax identi�cation number for the estate
§ 8:73 —Procedure for obtaining tax identi�cation number
§ 8:74 Returns to be �led—Tax identi�cation numbers—Decedent's Social

Security number for �nal federal returns
§ 8:75 — —Identi�cation number for state returns
§ 8:76 —Notice concerning �duciary relationship—Form 56
§ 8:77 Tax experts
§ 8:78 Amendment of tax returns
§ 8:79 Estate taxation timetable
§ 8:80 Apportionment of federal estate tax

IX. CHECKLIST
§ 8:81 Estate taxation timetable

X. FORMS
§ 8:82 Sample administrator's notice to creditors
§ 8:83 A�davit of notice to known or ascertainable creditors
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§ 8:84 Sample a�davit of publication

CHAPTER 9. TORT CLAIMS AGAINST AN
ESTATE

I. INTRODUCTION
§ 9:1 Introduction

II. TIME LIMITATIONS UNDER N.C. PROBATE LAW
§ 9:2 Two time limitations under N.C. probate law
§ 9:3 The three-month probate time limitation
§ 9:4 —Form and requirements of the notice to creditors
§ 9:5 —Exception for claimants known or reasonably ascertainable by the

personal representative
§ 9:6 Insurance coverage
§ 9:7 The three-month probate time limitation—Presentation of a claim
§ 9:8 — —Form of claim—No suit �led
§ 9:9 — —Method of presentation of claim—No suit �led
§ 9:10 — —Presentation of a claim by �ling suit
§ 9:11 — —Admission of validity of the claim by the personal

representative
§ 9:12 —E�ect of missing the deadline date
§ 9:13 —Reduction of the standard personal injury statute of limitations
§ 9:14 —Enlargement of the standard personal injury statute of

limitations
§ 9:15 —Enlargement of the standard personal injury statute of

limitations due to failure to provide timely notice to creditors
§ 9:16 No personal representative appointed
§ 9:17 The three-month probate time limitation—E�ect of discovery

statutes
§ 9:18 The impact of N.C. Gen. Stat. Ann. § 1-22 on tort statutes of

limitation
§ 9:19 The six-month probate time limitation
§ 9:20 —Presentation of a claim
§ 9:21 — —No suit �led
§ 9:22 —No requirement for personal representative to notify known or

reasonably ascertainable injured parties
§ 9:23 —E�ect of the six-month probate time limitation on standard tort

statutes of limitation
§ 9:24 Inde�nite suspension of the nonclaim statute and the statutes of

limitation—Statutory cuto�
§ 9:25 The bifurcated probate time limitation
§ 9:26 Procedure after notice of claim presented
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III. NONCLAIM STATUTES VS. STATUTES OF
LIMITATION

§ 9:27 Nonclaim statutes
§ 9:28 —Di�erence between nonclaim statutes and statutes of limitation

IV. OVERCOMING A POTENTIAL UNTIMELY CLAIM
DEFENSE

§ 9:29 Seven strategies for overcoming a potential untimely claim defense
§ 9:30 Seven strategies for overcoming a potential statute of limitations

defense—Demonstrate that the injured party was a known or
ascertainable claimant

§ 9:31 Seven strategies for overcoming a potential untimely claim
defense—Demonstrate that the contents of the notice to creditors
were defective

§ 9:32 —Demonstrate that the publication of the notice to creditors was
defective

§ 9:33 —Check to see if the correct probate time limitation is being used
§ 9:34 —File the claim and see if the untimely claim defense will be

raised
§ 9:35 —Determine if there is a remedy that does not involve recovery

from the tortfeasor's estate
§ 9:36 —Be sure of the starting date of the probate time limitation

V. MALPRACTICE TRAPS
§ 9:37 Seven major malpractice traps
§ 9:38 —Not �ling a timely suit after a deceased tortfeasor's personal

representative has rejected a plainti�'s claim
§ 9:39 —Not �ling a timely claim for recorded judgment liens
§ 9:40 —Assuming a notice of creditors has not been published
§ 9:41 —Claiming damages “in a sum greater than $10,000”
§ 9:42 —Relying on discovery statutes of limitation to extend a statute of

limitations
§ 9:43 —Using legal disabilities in an e�ort to extend a probate time

limitation
§ 9:44 —Assuming a tortfeasor is alive

VI. CONCLUSION
§ 9:45 Conclusion

CHAPTER 10. YEAR'S ALLOWANCE

I. INTRODUCTION AND DEFINITION
§ 10:1 Introduction
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§ 10:2 De�nition
§ 10:3 —In loco parentis

II. SURVIVING SPOUSE'S STATUTORY YEAR'S
ALLOWANCE

§ 10:4 Entitlement to year's allowance
§ 10:5 —Amount of year's allowance
§ 10:6 —Funds available for payment of allowance
§ 10:7 —E�ect of allowance on ultimate distribution
§ 10:8 Application for the year's allowance
§ 10:9 —Application to the magistrate or Clerk
§ 10:10 —Contents of the application for a statutory year's allowance

III. CHILD'S STATUTORY YEAR'S ALLOWANCE
§ 10:11 Year's allowance for children
§ 10:12 —Qualifying children
§ 10:13 —Amount of the year's allowance for qualifying children
§ 10:14 —Special in loco parentis rule
§ 10:15 —Other special rules

IV. DETERMINATION OF THE STATUTORY YEAR'S
ALLOWANCE

A. IN GENERAL
§ 10:16 Setting out the statutory allowance
§ 10:17 —The insolvent estate

B. DETERMINATION OF THE YEAR'S ALLOWANCE BY
SPECIAL PROCEEDING

§ 10:18 Allowance in excess of statutory amount
§ 10:19 —Special proceeding complaint for a year's allowance
§ 10:20 Court order for the allowance
§ 10:21 —Amount of allowance

V. MISCELLANEOUS
§ 10:22 Exceptions to the commissioners' award
§ 10:23 Loss of the right to be paid a year's allowance
§ 10:24 Personal representative's credit

VI. FORMS
§ 10:25 Application for year's allowance
§ 10:26 De�ciency judgment
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§ 10:27 Application for year's allowance in excess of the statutory amount

CHAPTER 11. SIMULTANEOUS DEATHS

I. INTRODUCTION AND DEFINITIONS
§ 11:1 Introduction
§ 11:2 De�nitions
§ 11:3 —Co-owners with rights of survivorship
§ 11:4 —Governing instrument
§ 11:5 —Payor

II. GENERAL SIMULTANEOUS DEATH RULES
§ 11:6 120-hour survivorship rule
§ 11:7 Alternate bene�ciaries
§ 11:8 Members of a class
§ 11:9 Co-owners with rights of survivorship–Survival undetermined
§ 11:10 Co-ownership with rights of survivorship–Survival determined

III. SPECIAL SITUATIONS
§ 11:11 Survival of an event
§ 11:12 Slayer statute
§ 11:13 Nonapplication of 120-hour survivorship rule
§ 11:14 Evidence of death or status
§ 11:15 Protection of third parties; bona �de purchasers

CHAPTER 12. SETTLEMENT OF SMALL
ESTATES

I. INTRODUCTION AND DEFINITIONS
§ 12:1 Introduction
§ 12:2 De�nitions
§ 12:3 —Small estate
§ 12:4 —Small estate collector

II. THE SMALL ESTATE
§ 12:5 Determination of net value
§ 12:6 —Real property and the small estate
§ 12:7 —Election of procedure
§ 12:8 Procedure for election of small estate
§ 12:9 —Quali�cations
§ 12:10 —Fees
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§ 12:11 —Contents of a�davit to administer small estate
§ 12:12 —Filing of a�davit
§ 12:13 Gathering the assets of the estate
§ 12:14 Debtors of and transferors to the estate
§ 12:15 Distribution of assets recovered by the small estate collector
§ 12:16 —Clerk may compel compliance
§ 12:17 —Discharge of the small estate collector
§ 12:18 Landlord's rights
§ 12:19 Appointment of a personal representative

III. ALTERNATIVE SMALL ESTATES PROCEDURE
§ 12:20 Payment of debts to the clerk
§ 12:21 —Payments causing estate to exceed the statutory minimum
§ 12:22 Real estate

IV. FORMS
§ 12:23 A�davit for collection of personal property—Decedents dying on

or before December 31, 2011
§ 12:24 —Decedents dying on or after January 1, 2012
§ 12:25 —Instructions
§ 12:26 A�davit of collection, disbursement, and distribution
§ 12:27 Application for administration by clerk

CHAPTER 13. SUMMARY ADMINISTRATION
FOR SURVIVING SPOUSES

I. INTRODUCTION AND DEFINITIONS
§ 13:1 Introduction
§ 13:2 De�nitions
§ 13:3 —Sole surviving spouse
§ 13:4 —Clerk

II. STREAMLINED SUMMARY ADMINISTRATION
§ 13:5 Quali�ed spouse
§ 13:6 Partial intestacy
§ 13:7 Election of summary administration procedure
§ 13:8 Summary administration optional
§ 13:9 Restrictions on use of summary administration procedure
§ 13:10 The summary administration petition
§ 13:11 Contents of the summary administration petition
§ 13:12 Clerk's order for summary administration
§ 13:13 Alternative administration not precluded
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§ 13:14 E�ect of the Clerk's order for summary administration
§ 13:15 Persons dealing with the surviving spouse
§ 13:16 Refusal to honor the summary administration petition
§ 13:17 Surviving spouse's assumption of liabilities
§ 13:18 Limitation of surviving spouse's assumption of debt
§ 13:19 Nonsummary administration
§ 13:20 Discharge of sole surviving spouse where personal representative

or collector is appointed

III. FORMS
§ 13:21 Petition for summary administration of estate without a will
§ 13:22 Application for probate and petition for summary administration
§ 13:23 Order of summary administration

CHAPTER 14. ANCILLARY ADMINISTRATION
OF ESTATES

I. INTRODUCTION AND DEFINITIONS
§ 14:1 Introduction
§ 14:2 De�nitions
§ 14:3 —Domiciliary administration
§ 14:4 —Domiciliary personal representative
§ 14:5 —Resident decedent
§ 14:6 —Ancillary administration
§ 14:7 —Ancillary personal representative
§ 14:8 —Nonresident decedent
§ 14:9 —Foreign state
§ 14:10 —Home state

II. RESIDENT DECEDENTS
§ 14:11 Ancillary administration of a resident decedent's estate
§ 14:12 —Duty of domiciliary personal representative

III. NONRESIDENT DECEDENTS
§ 14:13 Ancillary administration of a nonresident decedent's estate in

North Carolina
§ 14:14 Appointment of other than the foreign personal representative as

ancillary personal representative
§ 14:15 —Notice to known domiciliary personal representative
§ 14:16 —Procedure where domiciliary personal representative is

unknown
§ 14:17 Debtor's procedure where no ancillary administration is begun in

North Carolina
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§ 14:18 —Resident creditor's noti�cation to resident debtor
§ 14:19 Bonding requirement
§ 14:20 Duties of the ancillary personal representative
§ 14:21 —Paying claims
§ 14:22 North Carolina resident dying and leaving property in a foreign

state

CHAPTER 15. RENUNCIATION BY HEIRS AND
BENEFICIARIES

I. INTRODUCTION AND DEFINITIONS
§ 15:1 Introduction
§ 15:2 De�nitions
§ 15:3 —Renouncer
§ 15:4 —General power of appointment
§ 15:5 —Special power of appointment

II. RENUNCIATION
§ 15:6 Who may renounce
§ 15:7 Fiduciary's review of renunciation
§ 15:8 What may or may not be renounced
§ 15:9 —Partial renunciation
§ 15:10 E�ect of renunciation
§ 15:11 —Renunciation as binding on renouncer, and prospective heirs

and bene�ciaries
§ 15:12 —Receipt of greater share not prohibited
§ 15:13 Procedure for renunciation
§ 15:14 —Service of renunciation
§ 15:15 —Time in which to renounce
§ 15:16 —When renunciation is not allowed
§ 15:17 —Liability for distribution in reliance on improper renunciation
§ 15:18 Renunciation of life insurance proceeds
§ 15:19 Renunciation of rights under a power of appointment
§ 15:20 Bene�ciaries of a renouncement
§ 15:21 Waiver of the right to renounce
§ 15:22 Renunciation for tax purposes
§ 15:23 Renunciation and creditors

III. FORMS

§ 15:24 Sample notice of renunciation and quali�ed disclaimer
§ 15:25 Sample notice of right to renounce
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CHAPTER 16. FORFEITURE BY HEIRS AND
BENEFICIARIES

I. INTRODUCTION AND DEFINITIONS
§ 16:1 Introduction
§ 16:2 De�nitions
§ 16:3 —Divorce from bed and board
§ 16:4 —Wrongdoing spouse
§ 16:5 —Innocent spouse
§ 16:6 —Tenancy by the entireties property
§ 16:7 —Joint tenancy with rights of survivorship
§ 16:8 —Life estate
§ 16:9 — —Life tenant
§ 16:10 — —Remainderman
§ 16:11 — —Reversionary right
§ 16:12 —General power of appointment
§ 16:13 —Special power of appointment

II. FORFEITURE BY SPOUSES
§ 16:14 Acts of forfeiture by a spouse
§ 16:15 Rights lost due to forfeiture
§ 16:16 —Wrongful death or workers' compensation death bene�ts
§ 16:17 Rights not lost to a wrongdoing spouse
§ 16:18 Rights of an innocent spouse

III. FORFEITURE BY PARENTS
§ 16:19 Loss of parents' rights to share in a child's estate
§ 16:20 —Exceptions

IV. FORFEITURE BY SLAYERS
§ 16:21 Forfeiture of rights by a slayer
§ 16:22 —De�nition of a slayer
§ 16:23 —Willful and unlawful killing
§ 16:24 Persons dealing with a slayer
§ 16:25 Heirs or bene�ciaries of a slayer
§ 16:26 Rights lost by a slayer
§ 16:27 —Insurance and annuity proceeds
§ 16:28 —Tenants by the entireties property
§ 16:29 —Joint tenancy without rights of survivorship
§ 16:30 — —Two joint tenants with rights of survivorship
§ 16:31 — —Multiple joint tenants with rights of survivorship
§ 16:32 —Reversions and vested remainders
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§ 16:33 —Contingent interests
§ 16:34 —Property subject to being divested
§ 16:35 —Powers of appointment
§ 16:36 —Miscellaneous
§ 16:37 Records determining status of slayer
§ 16:38 Simultaneous death
§ 16:39 Common-law remedy

CHAPTER 17. ADVANCEMENT OF
INTESTATE SHARES

I. INTRODUCTION AND DEFINITIONS
§ 17:1 Introduction
§ 17:2 De�nitions
§ 17:3 —Advancement
§ 17:4 —Advancee
§ 17:5 —Heir

II. ADVANCEMENTS
§ 17:6 Advancing shares to prospective heirs
§ 17:7 —Advancements to a spouse
§ 17:8 Valuation of advancements
§ 17:9 —Valuation of advancements by the intestate
§ 17:10 —Acknowledgment of full share
§ 17:11 E�ect of an advancement
§ 17:12 Death of an advancee before the intestate
§ 17:13 Inventory of an advancement

CHAPTER 18. ELECTION TO TAKE LIFE
ESTATE

I. INTRODUCTION AND DEFINITIONS
§ 18:1 Introduction
§ 18:2 De�nitions
§ 18:3 —Life estate
§ 18:4 —Mortgage
§ 18:5 —Conditional sales contract
§ 18:6 —Tenancy by the entireties
§ 18:7 —Joint tenancy with rights of survivorship

II. THE ELECTIVE LIFE ESTATE
§ 18:8 The basic rule
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§ 18:9 Real estate subject to the elective life estate—Special dwelling
house rule

§ 18:10 —Elective life estate taken free of all general debts
§ 18:11 —Special dwelling house rule—Valuations
§ 18:12 Real estate that may not be elected by the surviving spouse
§ 18:13 Time limits on making election
§ 18:14 Notice to elect a life estate
§ 18:15 —Who may �le notice of election
§ 18:16 —Duties of the Clerk when election is made
§ 18:17 —Duties of the jury
§ 18:18 When to elect the life estate
§ 18:19 Property distribution after the elective life estate is chosen

III. FORMS
§ 18:20 Notice of election to take a life interest
§ 18:21 Authorization to give notice of election of a life interest
§ 18:22 Notice of right to elect a life estate

CHAPTER 19. DIVISION OF INTESTATE'S NET
ESTATE

I. INTRODUCTION AND DEFINITIONS
§ 19:1 Introduction
§ 19:2 De�nitions
§ 19:3 —I.S.A
§ 19:4 —Intestate
§ 19:5 —Estate
§ 19:6 —Heir
§ 19:7 —Lineal descendant
§ 19:8 —Gross intestate estate
§ 19:9 —Net intestate estate
§ 19:10 —Intestate share
§ 19:11 —Distribution
§ 19:12 —Siblings
§ 19:13 —Lineal ascendants
§ 19:14 —Collateral heirs
§ 19:15 —Year's allowance
§ 19:16 —Spouse

II. THE NET INTESTATE ESTATE
§ 19:17 Generally
§ 19:18 —Payment of all year's allowances and costs of administration
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§ 19:19 —Lawful debts and claims
§ 19:20 —Payment of all taxes
§ 19:21 The Intestate Succession Act—An overview

III. PRIORITY OF HEIRS UNDER NORTH CAROLINA'S
INTESTATE SUCCESSION ACT

§ 19:22 Lineal descendants
§ 19:23 Order of priority

IV. SEVEN RULES OF ESTATE DIVISION
§ 19:24 Estate division—In general
§ 19:25 —Intestacy diagram
§ 19:26 —Application of the rules

V. SPOUSE'S INTESTATE SHARE
§ 19:27 Surviving spouse
§ 19:28 —Surviving spouse as sole heir
§ 19:29 — —Prior marriages
§ 19:30 —E�ect of surviving parents on the surviving spouse's intestate

share
§ 19:31 —E�ect of a single surviving lineal descendant on the surviving

spouse's share
§ 19:32 —The e�ect of multiple surviving lineal descendants on the

surviving spouse's share

VI. PARENTS' INTESTATE SHARE
§ 19:33 Surviving parents of the intestate

VII. CHILDRENS' AND LINEAL DESCENDANTS'
INTESTATE SHARES

§ 19:34 Surviving children and their lineal descendants

VIII. SIBLINGS' INTESTATE SHARES
§ 19:35 Intestate's brothers and sisters and their lineal descendants

IX. GRANDPARENTS' INTESTATE SHARES
§ 19:36 Grandparents

X. AUNTS', UNCLES', AND THEIR LINEAL
DESCENDANTS' INTESTATE SHARES

§ 19:37 Aunts and uncles
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§ 19:38 When property escheats
§ 19:39 Special intestacy problems

CHAPTER 20. SPECIAL HEIRS AND
CHILDREN

I. INTRODUCTION AND DEFINITIONS
§ 20:1 Introduction
§ 20:2 De�nitions
§ 20:3 —Lineal descendant
§ 20:4 —Lineal ascendant
§ 20:5 —Collateral heirs
§ 20:6 —Common ancestor
§ 20:7 —Escheat
§ 20:8 —Half blood
§ 20:9 —Step-relationship
§ 20:10 —Biological father
§ 20:11 —Putative father

II. SPECIAL RULES

§ 20:12 Limitation on collateral succession
§ 20:13 —Determining degrees of collateral kinship
§ 20:14 —Determining degrees of kinship—Common ancestor
§ 20:15 — —Degrees of collateral kinship
§ 20:16 Half-blood heirs
§ 20:17 Step-relations
§ 20:18 Nonresident alien heirs
§ 20:19 Adopted children
§ 20:20 Illegitimate children
§ 20:21 —Formal acknowledgment of paternity
§ 20:22 —Marriage of reputed father and illegitimate's mother
§ 20:23 —Adverse judgment in a paternity action
§ 20:24 —Informal acknowledgment of paternity
§ 20:25 — —Requirements of written acknowledgment
§ 20:26 — —E�ect of informal acknowledgment
§ 20:27 Illegitimate intestates
§ 20:28 Illegitimate spouses
§ 20:29 Unborn children
§ 20:30 Unknown heirs
§ 20:31 Missing or unlocatable heirs
§ 20:32 Minor heirs

Table of Contents

xli



CHAPTER 21. WILLS AND OTHER ESTATE
PLANNING DOCUMENTS—AN OVERVIEW

I. INTRODUCTION AND DEFINITIONS
§ 21:1 Introduction
§ 21:2 De�nitions
§ 21:3 —Testator
§ 21:4 —Testate
§ 21:5 —Executor
§ 21:6 —Administrator C.T.A
§ 21:7 —Devisee
§ 21:8 —Devise
§ 21:9 —Clerk
§ 21:10 —Estate settlement statutes
§ 21:11 —N.C. Gen. Stat
§ 21:12 —Letters
§ 21:13 —Service
§ 21:14 —Estate

II. WILLS IN NORTH CAROLINA
§ 21:15 Who may make a will
§ 21:16 Requirement of date or seal
§ 21:17 Safekeeping of wills

III. KINDS OF WILLS

A. IN GENERAL
§ 21:18 Kinds of wills recognized in North Carolina

B. ATTESTED WRITTEN WILL
§ 21:19 Requirements of an attested written will
§ 21:20 —Writing requirement
§ 21:21 —Signature requirement
§ 21:22 —Witnessing requirement
§ 21:23 — —Quali�cations of witnesses
§ 21:24 Property passed

C. HOLOGRAPHIC WILL

§ 21:25 Holographic will—Generally
§ 21:26 —Writing requirement
§ 21:27 —Signature requirement
§ 21:28 —Safekeeping requirement
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§ 21:29 Property passed

D. NUNCUPATIVE AND SERVICEMEN'S WILLS
§ 21:30 Nuncupative wills
§ 21:31 Servicemen's wills—Special rules

IV. CODICILS; SELF-PROVED WILLS; FOREIGN
WILLS

§ 21:32 Codicils
§ 21:33 Self-proved wills
§ 21:34 Validity of foreign wills

V. RELATED ESTATE PLANNING DOCUMENTS

A. INTRODUCTION
§ 21:35 Generally

B. LIVING WILL
§ 21:36 De�nition and purpose
§ 21:37 Right to a natural death
§ 21:38 Requirements of a valid living will
§ 21:39 —Declarant's stated desire
§ 21:40 —Physician authorization
§ 21:41 —Witnesses
§ 21:42 —Proving or notarization
§ 21:43 Revocation of living will
§ 21:44 Activation of living will
§ 21:45 —Cause of death
§ 21:46 —Implementation of living will terms as not constituting suicide
§ 21:47 Living will as precondition to insurance coverage
§ 21:48 Inclusion in the health care power of attorney
§ 21:49 Statutory form living will

C. HEALTH CARE POWER OF ATTORNEY

§ 21:50 De�nition and purpose
§ 21:51 Who may make a health care power of attorney
§ 21:52 Who may act as health care attorney-in-fact
§ 21:53 Requirements for a valid health care power of attorney
§ 21:54 Scope of health care power of attorney
§ 21:55 Activation of health care power of attorney
§ 21:56 Revocation of health care power of attorney
§ 21:57 Spouse as agent

Table of Contents

xliii



§ 21:58 E�ect of guardianship appointment
§ 21:59 Con�ict with living will
§ 21:60 Con�ict with anatomical gift declaration
§ 21:61 Con�ict with general power of attorney
§ 21:62 Incorporation into general power of attorney
§ 21:63 Incorporation into living will
§ 21:64 Reliance on health care power of attorney
§ 21:65 Foreign healthcare power of attorney
§ 21:66 Minor's healthcare power of attorney
§ 21:67 Statutory form health care power of attorney

D. SPRINGING OR DURABLE POWER OF ATTORNEY

§ 21:68 De�nition and purpose
§ 21:69 Requirements for valid general power of attorney
§ 21:70 Statutory form general power of attorney
§ 21:71 The springing power of attorney
§ 21:72 —Determination of incapacity or mental incompetence
§ 21:73 —Gifting problems
§ 21:74 —Power of appointment problems
§ 21:75 —Registration requirement
§ 21:76 —Protection of third persons
§ 21:77 —E�ect of guardianship
§ 21:78 —Record keeping
§ 21:79 —Commissions
§ 21:80 —Appointment and substitution provisions
§ 21:81 —Replacement of attorneys-in-fact
§ 21:82 —Cessation of e�ectiveness
§ 21:83 —Revocation

E. MISCELLANEOUS DOCUMENTS

§ 21:84 Generally
§ 21:85 Anatomical gift declaration
§ 21:86 Mental health treatment instruction

F. FORMS

§ 21:87 Living will
§ 21:88 Health care power of attorney
§ 21:89 Durable/springing power of attorney
§ 21:90 Anatomical gift declaration
§ 21:91 Mental health treatment instruction
§ 21:92 Health Insurance Portability and Accountability Act (HIPPA)

Release
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CHAPTER 22. RETIREMENT ACCOUNTS AND
ESTATE PLANNING

I. INTRODUCTION AND DEFINITIONS
§ 22:1 Introduction
§ 22:2 De�nitions

II. TRADITIONAL SOLUTIONS WHERE RETIREMENT
ACCOUNTS ARE PART OF AN ESTATE

§ 22:3 Introduction
§ 22:4 Charitable transfers
§ 22:5 Stretching programs
§ 22:6 Life insurance funding
§ 22:7 Roth conversion
§ 22:8 Gifting

III. ASSET SUBSTITUTION
§ 22:9 Introduction
§ 22:10 Problem and solution
§ 22:11 Example

IV. ADVANTAGES OF ASSET SUBSTITUTION
§ 22:12 In general

V. MALPRACTICE TRAP
§ 22:13 In general

VI. PROFESSIONAL INSURANCE AND FINANCIAL
ADVICE

§ 22:14 In general

VII. CONCLUSION
§ 22:15 In general

CHAPTER 23. REVOCATION OF WILLS

I. INTRODUCTION AND DEFINITIONS
§ 23:1 Introduction
§ 23:2 De�nitions
§ 23:3 —After-born
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§ 23:4 —After-adopted
§ 23:5 —After-entitled illegitimate

II. METHODS OF VOLUNTARY REVOCATION
§ 23:6 Statutory methods of voluntary revocation of wills
§ 23:7 —Subsequent inconsistent written will or revocatory writing
§ 23:8 —Requirement of validity of subsequent will
§ 23:9 —Revocation by physical act
§ 23:10 — —Revocation by authorized person
§ 23:11 — —Methods and extent of destruction
§ 23:12 —Presumption of revocation

III. INVOLUNTARY REVOCATION RULES
§ 23:13 Marriage and revocation
§ 23:14 Divorce, annulment, and revocation
§ 23:15 —E�ect of testator's intent not to revoke
§ 23:16 —Remarriage as nulli�cation of revocation
§ 23:17 Birth, adoption, legitimization, and revocation
§ 23:18 Subsequent conveyance and revocation
§ 23:19 No revocation by a change of circumstances
§ 23:20 Mental incapacity and revocation
§ 23:21 Suspension of proceedings by clerk

IV. REVIVAL OF REVOKED WILLS
§ 23:22 Generally

CHAPTER 24. PROBATE AND CAVEAT
PROCEEDINGS

I. INTRODUCTION AND DEFINITIONS
§ 24:1 Introduction
§ 24:2 De�nitions
§ 24:3 —Probate
§ 24:4 —Executor
§ 24:5 —Administrator C.T.A
§ 24:6 —Caveat

II. PROBATE—GENERAL RULES
§ 24:7 Who may o�er a will for probate
§ 24:8 —Self-proved wills
§ 24:9 —Probate by someone other than the named executor
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§ 24:10 Probate documents as public records
§ 24:11 Time limit in which to probate a will
§ 24:12 —E�ect of good faith purchasers of estate property
§ 24:13 —Tolling of the time limit

III. APPLICATION FOR PROBATE
§ 24:14 The application
§ 24:15 Certi�cate of probate
§ 24:16 —Noti�cation to devisees of admission to probate

IV. METHODS OF PROBATE
§ 24:17 Probate in common form
§ 24:18 —Procedure for probate in common form—Generally
§ 24:19 — —Issuance of certi�cate of probate
§ 24:20 — —Challenges to probate in common form
§ 24:21 —Common form probate of attested written (statutory) wills
§ 24:22 — —Self-proved wills
§ 24:23 — —Not self-proved wills
§ 24:24 — —Other wills—Procedure if only one witness is available
§ 24:25 — — —Procedure if no witnesses are available
§ 24:26 —Common form probate of holographic (self-made) wills
§ 24:27 —Common form probate of nuncupative (oral) wills
§ 24:28 —Common form probate of servicemen's wills
§ 24:29 Probate in solemn form by citation without caveat
§ 24:30 —Procedure
§ 24:31 —Challenges
§ 24:32 Probate in solemn form with caveat
§ 24:33 Probate of lost, destroyed, or suppressed wills
§ 24:34 —Proof of terms of destroyed wills
§ 24:35 Probate of a certi�ed copy of will

V. MISCELLANEOUS
§ 24:36 Examination of witnesses by a�davit
§ 24:37 Recognition of foreign probate proceedings
§ 24:38 Recordation of a will passing real estate

VI. CAVEAT PROCEEDINGS
§ 24:39 Grounds for caveat proceedings
§ 24:40 —Lack of testamentary capacity
§ 24:41 —Undue in�uence
§ 24:42 —Fraud or forgery
§ 24:43 —Mistake
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§ 24:44 —Improper execution
§ 24:45 —Revocation
§ 24:46 Procedure for challenge
§ 24:47 —Entry of caveat proceeding
§ 24:48 —Time limit on challenge
§ 24:49 —Persons with standing to challenge
§ 24:50 —Bond requirement
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XV. NORTH CAROLINA'S DECLARATORY JUDGMENT
ACT

§ 31:23 In general

CHAPTER 32. FILING INVENTORIES AND
ACCOUNTS; CLOSING THE ESTATE

I. INTRODUCTION
§ 32:1 Introduction

II. FILING THE PRELIMINARY AND THREE MONTH
INVENTORIES

§ 32:2 Preliminary inventory
§ 32:3 Three month inventory
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Table of Contents

lv



§ 32:11 Due date of �nal account
§ 32:12 Tax clearance
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DAYS OF QUALIFICATION

§ 33:2 Publishing the notice to creditors
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