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PREFACE

This book is intended as a source to assist the user in identify-
ing points of insurance law that have been discussed by the Mas-
sachusetts State appellate courts. The book was produced with
the thought that it will assist a range of users—from those unfa-
miliar with insurance concepts to those experienced in insurance
matters. Commentaries on what action a practitioner should take
in view of existing statements of law have not been suggested.
Nor does this book extrapolate on the meaning of any discussed
principle. Its purpose is to present, to the extent possible,
unbiased statements of law as presented by the appellate courts.
In the context of insurance law it is important to read the provi-
sions of the contract of insurance at issue and consider the state-
ments contained in this book against the controlling contractual
provisions.

For coverage issues not yet examined by Massachusetts State
appellate courts, the following treatises cited by the appellate
courts may by useful in providing guidance: Appleman, Insur-
ance Law and Practice; A.D. Windt, Insurance Claims and
Disputes; B.R. Ostrager & T.R. Newman, Insurance Coverage
Disputes; Couch on Insurance; J.W. Stempel, Law of Insurance
Contract Disputes; R. Long, Liability Insurance; R. Persons & K.
Brownlee, Excess Liability: Rights and Duties of Commercial
Risk Insureds and Insurers; and W. Shernoff, S. Gage and H.
Levine, Insurance Bad Faith Litigation.

The authors would like to thank the Honorable Brian Merrick
for sharing his knowledge and experience.

This bound volume contains references to Massachusetts’s
state appellate decisions through and including volume 464 of
the Massachusetts Reports and volume 82 of the Massachusetts
Appeals Court Reports.
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Property rented, used by, and in the care, custody or
control of insured

“Sistership” exclusion

That particular part of any property; performance
claims

Third-party conduct

Voluntary payments, assumed obligations, or expenses
incurred, settlements, and the issue of prejudice

Workmanship claims and collateral damage

V. ENFORCEMENT ISSUES

§4:63
§ 4:64
§ 4:65
$ 4:66
§ 4:67
§ 4:68
§ 4:69
§4:70

§4:71

§4:72
§4:73
§ 4:74
§ 4:75
§4:76
§ 4:77
§4:78
§4:79
§ 4:80
§ 4:81

VI.
§ 4:82

Actions to reach and apply; generally

Forum non conveniens

—Nationwide risk policies; multiple forum liability

—Service of suit clause, insured versus insurer

—Drafting policy to exclude defense

Lost insurance policy: standard or proof

Negligent settlement liability

Notice—Claims made policies, the innocent insured,
and issue of corporate agency

—Claims made policies, occurrence policies, and the
issue of statutorily required prejudice

—Common law and the requirement of prejudice

—Excess insurer

—Compliance when doubt of liability exists

Oral contracts

Settlements agreements and the issue of coverage

Subrogation

—Landlord tenant

Waiver; coverage implication

Waiver and estoppel; generally

Waiver; provisions prohibiting

ENVIRONMENTAL CLAIMS

Allocation of liability among successive insurers
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§ 4:83
§ 4:84
§ 4:85

§ 4:86
§ 4:87
§ 4:88

VII.

§ 4:89
§ 4:90

§4:91
§ 4:92
§ 4:93
§ 4:94
§ 4:95

§ 4:96
§ 4:97
§ 4:98
§ 4:99

VIII.

INsuRaNCE Law

—Massachusetts pro rata approach

—Formula

Commencement of suit and potentially responsible
party letters

Damages: cleanup costs

Pollution: application of meaning

Pollution: sudden and accidental exception to pollution
exclusion

MISCELLANEOUS POLICIES

Architectural contracts: waiver of subrogation

Commercial fire—Concealment, misrepresentations
and fraud clause

Commercial fire: full reporting clause

Commercial fire: property protection expenses

Commercial fire: real estate meaning

Consultants error & omissions policy—Issue of fault

Consultants error & omission policy—Liability
assumed under a contract

Employee dishonesty protection; scope

Professional liability

Title insurance

Vendor’s broad form

DAMAGES

§4:100 Damages: assessment of—Actual cash value

§4:101
§ 4:102

Damages—Assessment of; special purpose real estate
—Real property, pollution, and the common law

CHAPTER 5. LIFE, ACCIDENT AND
DISABILITY INSURANCE

I. LIFE INSURANCE
A. ASSIGNMENTS

§5:1
§5:2
§5:3
§5:4
§ 5:5
§ 5:6
§ 5:7
§ 5:8
§5:9
§5:10

XXViii

Assignment

—Change of third-party beneficiary
—Consent of collateral assignees
—Consideration for assignment

—Effect when beneficiary is estate of insured
—By gift

—Insurable interests and public policy
—Made by beneficiary

—Compliance with policy requisites
—Insured’s misrepresentations



TaBLE oF CONTENTS

§ 5:11
§ 5:12

B.

§5:13
§5:14
§5:15
§5:16
§ 5:17
§5:18
§5:19
§ 5:20
§5:21
§ 5:22
§ 5:23

C.

§ 5:24
§ 5:25

D.

§ 5:26

E.

§ 5:27

§ 5:28

§ 5:29
§ 5:30
§5:31
§ 5:32
§5:33

§ 5:34
§5:35

§ 5:36
§ 5:37
§ 5:38

—Surrender of policy taken as security
—Written or oral

BENEFICIARY

Beneficiary—Designation

—Designation, insurable interest

—Designation, person named

—Character of right

—Predeceasing insured

—Equitable interest from payments of premiums
—Change; capacity of insured

—Change; substantial compliance and equitable relief
—Change; right to challenge

—Change, insurer waiving compliance after death
—Gifting and affect

CANCELLATION

Contractual
Insurer’s equitable relief

CONDITIONS PRECEDENT
Generally

CREDITOR’S RIGHTS AS AGAINST
BENEFICIARIES

Generally

DISTRIBUTION OF POLICY PROCEEDS

Determined by principles of contract not those relating
to wills

False statement of death of beneficiary
Issue of privity

Policy language—Children

—“If they are not living”

—“In equal shares to each, if living”

DOUBLE INDEMNITY

Accidental result distinguished from accidental cause

Policy language—Caused solely by external, violent
and accidental means

—Death due to disease not caused by accident

—Inhalation of gas exclusion

—Visible wounds or contusions and autopsy exception

XXIX



§5:39

§ 5:40

§ 5:41

J.
§ 5:42

K.

§ 5:43

L.

§ 5:44
§ 5:45
§5:46
§ 5:47
§5:48
§5:49
§ 5:50

M.

§ 5:51
§ 5:52
§ 5:53
§ 5:54
§ 5:55
§ 5:56
§ 5:57

N.

§ 5:58

§ 5:59
§ 5:60
§ 5:61

XXX

INsURANCE Law

—War exclusion

DUE PROOF; MEANING AND PURPOSE
Generally

DUTY OF CARE OWED BY INSURER TO
INSURED; GENERALLY

Generally

ENDOWMENT POLICY
Generally

EXCLUSIONS
Generally

FORMATION: APPLICATION AND DELIVERY

Application

—Purpose

—Evidentiary use, attachment statute
—Evidentiary value of statements of deceased
Delivery

—Possession alone

Temporary insurance contracts

INCONTESTABILITY CLAUSE

Generally

Conditions broken subsequent to issuance
Contestability: equity or law

Fraud

Public policy

Reinstatement and reissuance

Statute of limitations or statute of repose

ISSUANCE OF POLICY WITHOUT
EXAMINATION

Generally

LAPSE, REINSTATEMENT, AND WAIVER AND
ESTOPPEL

Lapse
—Divisible payment benefits
—Grace period
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§5:62 —Termination and notice
§5:63 —Notes and dividends

§5:64 —Receipt of check for premium
§ 5:65 Reinstatement

§5:66 Waiver and estoppel

P. POSTMORTEM EXAMINATION
§5:67 Generally

Q. PUBLIC POLICY

§ 5:68 Death occurring during criminal act; innocent
beneficiary rule

§5:69 Fraud

§5:70 Murder and manslaughter of insured committed by
beneficiary

§5:71 Wager

R. REPLACEMENT POLICY
§5:72  Generally

S. SOUND HEALTH
§5:73 Generally

T. STATUTE OF LIMITATIONS
§5:74 Generally
§ 5:75 Discovery rule

U. SUICIDE

§5:76  Presumption and burden of proof
§ 5:77 Sane or insane clause

§ 5:78 Silence of policy on issue of suicide: rights of
representatives

§ 5:79  Silence of policy on issue of suicide: rights of assignee
§5:80 Two-year clause: generally
§5:81 Two-year clause: measuring time period

V. SURRENDER OF POLICY

§5:82 Condition precedent
§ 5:83  Superiority of right of surrender over beneficiaries

W. WAR
§5:84 Generally

XXXI1



INsURANCE Law

II. ACCIDENT INSURANCE

§ 5:85

§ 5:86
§ 5:87
§ 5:88

§ 5:89
§ 5:90
§ 5:91
§ 5:92

§ 5:93
§ 5:94
§5:95
§ 5:96
§5:97
§5:98
§5:99
§5:100

Contributory negligence and voluntary exposure to
unnecessary danger

External, violent and accidental means policies

—certificates of death

—PFraud and voluntary injuries; insured’s financial
status

—Terms: accidental means

—Terms: accidental means; two or more

—Terms: independently of all other causes/sole cause

Notice: forthwith, immediate and the issue of
diligence

Notice: injury and death

Notice: purpose

Notice: information conveyed

Notice: relationship between accident and injury

Occupation

Suicide

Medical examination and autopsy

Waiver

III. DISABILITY INSURANCE

§ 5:101
§5:102
§ 5:103
§ 5:104
§ 5:105
§ 5:106
§ 5:107
§ 5:108
§ 5:109
§5:110
§5:111
§5:112
§ 5:113
§5:114

Generally

Totally and permanently disabled

Totally and permanently disabled: meaning
Totally and permanently disabled: ability to work
Antedated diseases originating after issuance
—Disease

—Originating

—Affect

Due proof

Fixed periods of disability; presumption of disability
Own occupation versus any occupation policy
Payments of benefits

Prompt payment of premiums

Regular care requirement

CHAPTER 6. AGENCY
I. AGENT/BROKER DISTINCTION

§ 6:1

Generally

II. AGENTS AND INSURERS
A. AUTHORITY AND LIABILITY

§6:2

XXX11

Agent’s authority
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§ 6:3
§6:4
§ 6:5
§ 6:6
§ 6:7
§ 6:8
§6:9
§6:10

§6:11
§6:12
§6:13
§6:14
§ 6:15
§6:16
§6:17
§6:18
§6:19

§ 6:20

B.

§6:21
§6:22
§6:23
§ 6:24
§ 6:25

C.

§ 6:26
§ 6:27

§ 6:28

—To make oral contracts

—To waive conditions: actual and apparent

—To waive waiver by writing requirement

Duty of undivided loyalty; serving two masters

Evidence of authority; after acquired knowledge

Imputing negligence of agent to insurer

Improper recording of oral information

Liability of agent—Procuring insurance from
unauthorized company

—PFailure to advise, generally

—Fraud, contractual and common law rights

—To commercially insureds

—To third parties

—To principal

Liability; personal liability of agent

Liability of insurer; acts of agent

Defense of principal; inadequate performance of agent

Liability of insurer; termination of agency relationship,
continuing liability

Parol evidence

PARTICULAR RELATIONSHIPS

Attorneys; nondelegable duty and insurer’s liability
Attorneys; settlement checks, joint payee
Corporations; agents their knowledge and intentions
Group insurance; employer acting as agent
Physicians of life insurer

OTHER CIRCUMSTANCES AND
RELATIONSHIPS

Sales talk and temporary contracts

Special circumstances of assertion, representations and
reliance

Subagent

III. BROKERS

§ 6:29
§6:30
§6:31
§6:32
§6:33
§6:34

Brokers—Contractual relationship and commissions
—Duty of fidelity

—Insured’s action against brokerage agent
—Imputed knowledge

—Liability to insured

—Liability to insurer

CHAPTER 7. DUTY TO COOPERATE

§7:1

Generally

XXX1i1



INsURANCE Law

§ 7:2 Requirement of prejudice

§7:3 —Exception for refusal to be examined under oath
§ 7:4 Duty to cooperate; Fifth Amendment

§ 7:5 Duty to cooperate; production obligation

§ 7.6 —Production of documents
§ 7.7 — —Tax record
§ 7:8 — —Prejudice

§ 7:9 Duty to cooperate: right to cure a default

CHAPTER 8. MISREPRESENTATIONS,
WARRANTIES, AND CONDITIONS
PRECEDENT

§8:1 Misrepresentations and warranties: common law
§8:2 Misrepresentations and warranties: statute

§8:3 —Conditions precedent

§8:4 —Executory representations and warranties
§ 8:5 —Intent to deceive and increased risk of loss
§ 8:6 —Negotiations

§ 8:7 Misrepresentations—Duty of insured between
application and issuance

§ 8:8 —Applications for reinstatement

§ 8:9 —Life insurance—Issuance without examination
§8:10 — —Age

§ 8:11 — —Conditions or diseases

§ 8:12 — —Due proof and physician certificates

§ 8:13 — —Nature of question

§ 8:14 —Motor vehicle insurance

§ 8:15 —Title insurance

§ 8:16 Voiding policy and promptness of disclaimer

CHAPTER 9. DUTY TO DEFEND AND

INDEMNIFY

§9:1 Duty to defend and duty to indemnify
§9:2 Duty to defend—Damages, meaning of

§9:3 —Determining existence of duty

§9:4 —In for one, in for all

§9:5 —Consideration of insured defense

§9:6 —Declaratory actions

§9:7 —Tendering full policy limits, primary and excess
policies

§ 9:8 —Breach

§9:9 — —Assignment of claim

§9:10 — —Liability for default judgment

§9:11 — —Settled claims and judgments

§9:12 — —Settled claims and the measurement of
reasonableness

XXXIV
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§ 9:13 —Class actions, precertification

§9:14 —Deductibles

§9:15 —Appeals

§9:16 —Prejudgment interest on attorney’s fees
§9:17 —Assignment of claims and issue of estoppel
§9:18 Duty to indemnify; generally

§9:19 Soil contamination claims

CHAPTER 10. RESERVATION OF RIGHTS
§10:1 Generally

§10:2 Continuing duty of insurer

§ 10:3 Control of defense

§ 10:4 Reimbursement of payments and defense costs

CHAPTER 11. INSURER V INSURER

§ 11:1 Ambiguous responsibilities
§ 11:2 Other insurance clauses

§ 11:3 —Repugnant clauses; determining defense costs
§ 11:4 —Repugnant clauses; determining indemnity
contribution

§ 11:5 Separately insured risks; defaulting insurer, liability
§11:6  Settlements: invitation to other insurer to participate
§ 11:7 Settlements: negligent handling

CHAPTER 12. UNFAIR INSURANCE

CLAIMS SETTLEMENT PRACTICES

§12:1 G.L. c. 176D, § 3(9); the fourteen acts

§12:2 G.L. c. 176D and G.L. c. 93A, general characteristics

§12:3 G.L. c. 176D and its relationship to G.L. c. 93A, § 9

§12:4 G.L. c. 176D, § 3 and its relationship to G.L. c. 93A,
§11

§12:5 G.L. c. 93A claims based upon G.L. c. 176D differ
from contract claims

§ 12:6 G.L. c. 176D covered insurers

§12:7 G.L. c. 176D, § 3(9)(d) reasonable investigation

§12:8 G.L. c. 176D, § 3(9)(f) reasonably clear liability,
generally

§12:9 G.L. c. 176D, § 3(9)(f) reasonable clear liability,
multiple defendants

§12:10 G.L. c. 176D, § 3(9)(f) reasonable clear liability,
objective test

§12:11 G.L. c. 176D, § 3(9)(f) reasonable clear liability,
settlement offers, willingness to accept

§12:12 G.L. c. 176D, § 3(9)(f) reasonable clear liability,
settlement offers, excessive demands

§12:13 G.L. c. 176D, § 3(9)(f) conditioning settlement on a
full release

XXXV



§12:14
§12:15

§ 12:16
§12:17

§12:18
§12:19
§12:20
§12:21
§12:22
§12:23
§12:24
§12:25
§12:26
§12:27
§12:28
§12:29
§12:30
§12:31
§12:32
§12:33
§12:34
§12:35
§12:36
§12:37
§ 12:38
§12:39
§ 12:40
§12:41

§12:42

§ 12:43

INsURANCE Law

G.L. c. 176D, 3(9)(f) bad faith of claimant

G.L. c. 176D, 3(9)(f) alignment of interest and
assignment of rights

G.L. c. 176D, § 3(9)(f) oral and written offers

G.L. c. 176D, § 3(9)(g) forcing insured to institute
litigation

G.L. c. 93A; meaning of unfair or deceptive practices

Release of fire investigation information

Bifurcation of common law claim from 93A claim

Demand letter

Defenses

—Correct legal disclaimer

—Good faith

—Issues of first impression

—Good faith and plausible interpretation

Causation of harm requirement

Damages—Actual damages

— —Failure to settle and a third party action

— —Benefit of bargain or reliance calculation

—Attorney’s fees and litigation expenses

—Multiple damages—Generally

— —Arbitration award

— —Assigned claims and interest

— —Base of calculation and causal connection

Evidentiary issues—Custom and usage

—Hearsay, privileges, and settlement offers

Level of rascality; concept uninstructive

Personal injury protection benefits

Pre- and post-trial violations covered

Settlement without insured’s contractual
authorization

Settling claims against insured; good faith duty,
evidence

Statute of limitations

CHAPTER 13. ATTORNEY’S FEES
I. ATTORNEY’S FEES

§13:1
§ 13:2
§13:3
§13:4

§13:5

Duty to defend—Breach, attorney fees for defense of
claim

—Establishing breach

Duty to indemnify; establishing breach

Jointly insured risks; defaulting insurer, attorney’s
fees

Rejection of an insurer’s reservation of rights

II. GENERAL LAWS C. 93A

§ 13:6

XXXV

Damages: attorney’s fees and litigation expenses
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§ 13:7 Attorney’s fees

§13:8  —Appeals

§13:9 — —Procedure to claim
§13:10 —Loadstar method to be used
§ 13:11 —Multiple claims

§ 13:12 —Prejudgment interest

Table of Laws and Rules
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