
Table of New and Retitled Sections

CHAPTER 1. PHYSICIAN’S LIABILITY
§ 1:16 Opinion to another healthcare provider may/may not create

physician-patient relationship [Retitled]
§ 1:41.50 Broadcasting patient on television without consent: action-

able violation of privilege [New]
§ 1:84.50 Negligence at time of admission [New]
§ 1:85.50 No liability for failure to prevent intoxicated patient from

leaving hospital [New]
§ 1:224 Emergency medical service by municipalities: Special duty

required/not required [Retitled]
§ 1:224.50 Emergency medical service by municipalities: Immune/not

immune [New]
§ 1:230 Erroneous information that patient had deadly

disease/illness [Retitled]
§ 1:232.50 Duty/no duty to third persons: miscellaneous [New]
§ 1:239.50 Right of sepulcher [New]
§ 1:346.50 Improper involuntary admission [New]
§ 1:351.50 Duty/no duty to supervise [New]
§ 1:390 Recovery of damages for failing to abide by do not

resuscitate orders [Retitled]
§ 1:404.50 Psychiatric facility liable in negligence but not malpractice

for attack by patient improperly given pass [New]
§ 1:409.50 Duty/no duty owed to third persons: miscellaneous [New]
§ 1:418 Liability of director or department head of hospital, clinic

or medical group [Retitled]
§ 1:432 Health care providers may be liable for administering

drugs against a patient’s will [New]
§ 1:433 Comment [New]

CHAPTER 2. INFORMED CONSENT
§ 2:24.50 Risks of X-STOP devices [New]
§ 2:97.50 Unsigned consent form insufficient [New]
§ 2:118.50 Summary judgment granted [New]

CHAPTER 3. CAUSATION
§ 3:15 No liability for errors/failures to report/communicate where

proper report/communication would have made no
difference [Retitled]

§ 3:19.50 Proximate cause not established where expert testimony is
speculative [New]

§ 3:21.50 Hospital policy with regard to use of TPA not causally
related [New]

§ 3:25 Improperly performed procedure: proximate cause/not
proximate cause [Retitled]

§ 3:28.50 Delay in performing surgery: A jury question [New]
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§ 3:29.50 Prolonging period of pain or injury establishes causation
[New]

§ 3:32.50 Where result is foreseeable: a jury question [New]
§ 3:42.50 Sufficient evidence of diminished chance of avoiding injury:

Miscellaneous [New]
§ 3:46.50 Necessitating additional procedure: Sufficient evidence of

causation of injury [New]
§ 3:51.50 No proximate cause where evidence indicates result would

not have been different [New]
§ 3:68.50 Nurse midwife consulted with physician; Physician may be

held liable [New]
§ 3:72.50 Suicide as a result of negligence was not foreseeable and

was superseding [New]
§ 3:88.50 Loss of chance charge did not improperly reduce plaintiff ’s

burden of proof [New]

CHAPTER 4. VICARIOUS LIABILITY
§ 4:10.50 Hospital liable as a matter of law under ostensible agency

for nonemergency treating physician assigned to the
patient or on call physicians [New]

§ 4:12.50 Hospital established absence of issues of fact concerning
ostensible agency [New]

§ 4:15.50 Issues of fact regarding hospital liability for physicians
under ostensible agency: Miscellaneous [New]

§ 4:48 Hospital may/may not be vicariously liable if underlying
claim against negligent physician or employee is
time-barred [Retitled]

§ 4:58.50 Owner not vicariously liable where plaintiff sought treat-
ment from provider rather than clinic or owner [New]

§ 4:69 Clinics/centers/groups and their owners may be held
vicariously liable for malpractice of care providers
practicing at clinic [Retitled]

§ 4:72 Companies that staff emergency rooms and surgical centers
[Retitled]

§ 4:77.50 State not responsible for independent contractor physicians
assigned to treat claimant [New]

§ 4:81 Employer entitled to prove substantive defense despite em-
ployee’s answer being stricken [New]

§ 4:82 Cause of action for negligent hiring, retention, training and
supervision may proceed where employer does not concede
that actions were within the scope of employment [New]

§ 4:83 Liability for negligent hiring requires notice of misconduct
[New]

§ 4:84 Potential liability for negligent hiring based on failure to
investigate gap in employment that would have disclosed
a disciplinary history [New]

CHAPTER 5. CONTRIBUTION AND
INDEMNIFICATION

§ 5:15 Inability to sue State because lack of subject matter
jurisdiction precludes apportionment as to State [Retitled]

§ 5:40.50 Contribution unavailable pursuant to General Obligations
Law § 15-108 [New]
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CHAPTER 6. MUNICIPAL AND QUASI-
MUNICIPAL CORPORATIONS

§ 6:16.50 Notice of claim not required where defendants not shown to
be employees of, or not entitled to indemnification from,
public benefit corporation [New]

§ 6:20.50 Notice of claim sufficient to encompass cause of action for
wrongful death [New]

§ 6:23.50 New notice of claim for wrongful death unnecessary where
original notice of claim provides sufficient notice of
underlying claim [New]

§ 6:24 Motion to amend notice of claim to allege new injuries or
new cause of action: Denied [Retitled]

§ 6:32 90-day period not extended by treatment at subsequent
private hospital [Retitled]

§ 6:38.50 Notice of claim must be served once leave is granted: mov-
ant cannot rely on untimely notice annexed as exhibit to
motion [New]

§ 6:41.50 Adequate explanation for delay: Motion granted [New]
§ 6:42.50 Claimant’s unawareness of injury or hospital’s failure to

timely respond demand for records are sufficient excuses
for failing to serve a timely notice of claim [New]

§ 6:46 Doctors still employed and/or can be contacted: No prejudice
[Retitled]

§ 6:69.50 Toll as per CPLR 205(a) [New]
§ 6:90.50 Notice of intention that provides inaccurate information is

jurisdictionally defective [New]
§ 6:104 Governmental Immunity [New]

CHAPTER 7. JURISDICTION
§ 7:12.50 No jurisdiction where summons and complaint misstating

corporate defendant’s name is served on Secretary of
State [New]

§ 7:15.50 Action dismissed for failure to appoint administrator [New]
§ 7:109 Prescriptions by out-of-state health care providers

insufficient to confer long-arm jurisdiction [Retitled]
§ 7:109.50 No long-arm jurisdiction over foreign bone marrow provider

[New]
§ 7:112.50 Jurisdiction over Connecticut health care provider: Not

proper [New]
§ 7:115.50 Jurisdiction over New Jersey/Pennsylvania health care

providers: Proper/issue of fact [New]
§ 7:116.50 No jurisdiction over Florida surgery center where plaintiff

learned about defendant via internet ad [New]

CHAPTER 8. VENUE AND FORUM NON
CONVENIENS

§ 8:11.50 Motion to change venue on grounds of improper venue
denied where defendant fails to establish that venue was
improper [New]

§ 8:14.50 Venue proper in county where defendant doctor has
principal office [New]
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§ 8:22.50 Remand for further submissions on whether venue was
proper based on a substantial part of events or omissions
occurring [New]

§ 8:24.50 Motion to change venue based on venue selection clause
untimely [New]

§ 8:25.50 Five day extension for service by mail applies to CPLR 511
[New]

§ 8:31 Plaintiff was/is a sitting justice: To avoid the appearance of
impropriety: Venue changed [Retitled]

§ 8:34.50 New cause of action against public defendant based on facil-
ity in different county did not warrant venue change
[New]

§ 8:38.50 Waiver by public authority/municipality of statutory venue
provisions [New]

§ 8:46 Parties’ agreement as to forum selection is invalid and
unenforceable [Retitled]

§ 8:47 Parties’ agreement as to forum selection voided by voluntary
discontinuance [New]
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CHAPTER 9. STATUTE OF LIMITATIONS
§ 9:9.50 CPLR 214-a: date of discovery rule in cases involving

negligent failure to diagnose cancer or malignant tumor
[New]

§ 9:28 Falls generally [Retitled]
§ 9:32 Falling from examination table [Retitled]
§ 9:32.50 Dropping newborn in delivery room: Malpractice [New]
§ 9:38.50 Writing illegible prescription: Malpractice [New]
§ 9:46 Mixing up test results or medications [Retitled]
§ 9:51.50 Physician failure to communicate significant medical find-

ing to patient: negligence [New]
§ 9:62.50 Not everything intentionally placed for purpose of continu-

ing treatment is a fixation device [New]
§ 9:102.50 Significant gaps in treatment: Continuous treatment

precluded under the circumstances [New]
§ 9:105 Prescription of drug may be continuous treatment [Retitled]
§ 9:108 Telephone, mail and e-mail contacts: Not continuous

treatment [Retitled]
§ 9:108.50 Telephone, mail and e-mail contacts: Continuous treatment

[New]
§ 9:176 Hospital and attending physicians: United in interest/not

united in interest [Retitled]
§ 9:178.50 Physician assistants not united in interest with doctors

who did not employ or supervise them [New]
§ 9:183.50 Original pleading gives notice of intent to sue unidentified

person: relation back applicable [New]
§ 9:184.50 Failure to exercise due diligence in identifying proposed

new defendant before expiration of statute of limitations
precludes application of relation back [New]

§ 9:185.50 No relation back absent evidence that the new party knew
of the lawsuit and knew or should have known that
plaintiff intended to sue him or her [New]

§ 9:189 New action permitted/timely [Retitled]
§ 9:189.50 New action not permitted/not timely [Retitled]
§ 9:196.50 New action not timely when original action was not timely

[New]

CHAPTER 11. COLLATERAL ESTOPPEL
AND RES JUDICATA

§ 11:12.50 Dismissal of prior action as time-barred precludes the addi-
tion of those defendants in the second action [New]

§ 11:17.50 Previous dismissal of defendant’s third-party complaint
precludes subsequent cross-claim after plaintiff adds
third-party defendant [New]
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§ 11:24 Summary judgment in favor of some defendants: Res
judicata in favor of other defendants only as to the same
issue [Retitled]

§ 11:24.50 Finding on summary judgment of no liability by a
defendant precludes remaining defendants from submit-
ting evidence of that defendant’s liability [New]

§ 11:29 Findings on arbitration preclusive/not preclusive [New]

CHAPTER 12. PLEADINGS
§ 12:13.50 Affidavit of non-physician as basis for certificate of merit:

Insufficient [New]
§ 12:26 Improper naming of parties in complaint: Waived

[Retitled]
§ 12:42 Adding claim for punitive damages and/or adding causes

of action [Retitled]
§ 12:52.50 Defense of culpable conduct by plaintiff [New]
§ 12:57.50 To add cross-claims [New]
§ 12:70.50 Amended bills of particulars sufficient since depositions

not yet held [New]
§ 12:81.50 Language necessary to support pleading: Improperly

stricken [New]
§ 12:90.50 Theories of negligence based on dates outside the dates

included in the complaint and bills of particulars should
be precluded [New]

§ 12:123.50 Summary judgment granted where preclusion order will
prevent plaintiff from establishing a prima facie case
[New]

CHAPTER 13. CONSOLIDATION,
SEVERANCE, JOINT, AND BIFURCATED
TRIAL

§ 13:6.50 Consolidated actions filed in different counties [New]
§ 13:9.50 Consolidation denied: Actions involve dissimilar theories

[New]
§ 13:15.50 Severance granted when one defendant declares bank-

ruptcy and claim is automatically stayed [New]
§ 13:31 Bifurcation granted/denied [New]

CHAPTER 15. STIPULATIONS AND
SETTLEMENTS

§ 15:25.50 Stipulation to discontinue not vacated because defendant
failed to produce former employees for depositions [New]

§ 15:44.50 Discontinuance without consent of all parties [New]
§ 15:45.50 Settlement with and release to employer does not preclude

action against employee [New]
§ 15:46.50 Stipulation of discontinuance against hospital does/does not

entitle doctor to dismissal [Retitled]
§ 15:47.50 Claims against medical group for vicarious liability based

on employee of another group precluded where settle-
ment agreement with the employer group included hold
harmless agreement [New]
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§ 15:48.50 Stipulation of discontinuance and arbitration agreement
are not a release within the meaning of General Obliga-
tions Law § 15-108 [New]

§ 15:49.50 Release by plaintiff to non-malpractice defendants does not
release malpractice defendants [New]

§ 15:62 Settlement with release to defendant does not apply to
subsequent unrelated claims of negligence by same
defendant [New]

CHAPTER 16. DISCOVERY AND
INSPECTION

§ 16:18.50 Belated disclosure: Preclusion not warranted [New]
§ 16:27.50 Disclosure related to material upon which expert relies:

Discoverable/not discoverable [New]
§ 16:27.70 Billing/payment records of expert discoverable [New]
§ 16:28.50 Plaintiff’s records mistakenly under the name of another

[New]
§ 16:32.50 Electronic metadata and audit trails [New]
§ 16:36.50 Nonprivileged portions of other patient’s records [New]
§ 16:49.50 On-site inspection of hospital unit permitted [New]
§ 16:59.50 Adverse reaction reports [New]
§ 16:61 Documents relating to discipline, termination or prior

incidents of complaints/negative outcomes [Retitled]
§ 16:62 Contracts and staffing agreements of defendant

healthcare providers [Retitled]
§ 16:66 Manuals, Training Materials, Rules, Regulations, and

Accreditation Standards [Retitled]
§ 16:71.50 Color photographs of facility’s personnel [New]
§ 16:79.50 Propensity evidence [New]
§ 16:90.50 Subject matter of ex parte interviews is limited to diagno-

sis or treatment of the subject injury [New]
§ 16:119.50 Records regarding domestic violence and child protective

services [New]
§ 16:125.50 Social media [New]
§ 16:126 Settlement agreements and high-low agreements

[Retitled]
§ 16:131.50 Defendant’s own records and demand for witnesses [New]
§ 16:135.50 Discovery regarding HIV status [New]
§ 16:138.50 Medical records of non-parties [New]
§ 16:145.50 Audiotape of defendant from interview by plaintiff: Not

work product absent proper showing [New]
§ 16:146.50 Raw data from neuropsychological examination:

discoverable/not discoverable [New]
§ 16:148.50 Medical journals kept by plaintiff at direction of counsel

[New]

CHAPTER 17. DEPOSITIONS
§ 17:4.50 Decisions addressing place of examination [New]
§ 17:7.50 Absent exceptional circumstances a person may not serve

as an interpreter for a relative in an action in which the
interpreter will be a witness [New]

§ 17:20.50 Other nonparties [New]
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§ 17:38.50 Defendant’s employee required to provide opinion evidence
[New]

§ 17:55.50 Failure to produce witness needed for authentication of
documents: Conditional preclusion warranted [New]

CHAPTER 19. PHYSICAL EXAMINATIONS
AND EXCHANGE OF MEDICAL
RECORDS

§ 19:12.50 Third-party observer for plaintiff is permitted to be present
during physical examination [New]

§ 19:40.50 New exam warranted where examining doctor refuses to
testify at second trial due to misconduct by plaintiff ’s
counsel [New]

§ 19:41.50 Effect of disciplinary sanctions on examining doctor [New]

CHAPTER 21. SUMMARY JUDGMENT
§ 21:4.50 Inaccurately denominating summary judgment as motion

in limine untimely [New]
§ 21:38.50 Deposition questions may put defendant on notice of a the-

ory of liability that the defendant was required to refute
in moving for summary judgment [New]

§ 21:39.50 Evidence of custom and practice in support of summary
judgment [New]

§ 21:42.50 Entitlement to summary judgment not demonstrated where
movant’s own submissions establish existence of factual
issues [New]

§ 21:51 Experts licensed/not licensed in New York may submit an
affidavit/affirmation pursuant to CPLR 2106 [Retitled]

§ 21:51.50 Affidavit from out-of-state expert accepted despite failure to
comply with CPLR § 2309 [New]

§ 21:58.50 Affidavit not inadmissible because expert is employee of the
law firm representing the party for whom it was
submitted [New]
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CHAPTER 22. EVIDENCE
§ 22:6 History in hospital record: admissible as admission by

party to it is attributable; inadmissible if source is
unknown [Retitled]

§ 22:23.50 Dead man’s statute precludes testimony by person
“interested in the event” about conversations with
decedent [New]

§ 22:29.50 Dead Man’s Statute not violated by consent form relied
upon by expert affirmation submitted in support of sum-
mary judgment [New]

§ 22:51 Formal and informal judicial admissions [Retitled]
§ 22:65.50 Demonstrative evidence excluded [New]
§ 22:74 Photographs of plaintiff’s decedent [Retitled]
§ 22:76 Clinical practice guidelines [Retitled]
§ 22:79 Physician’s surgical practices [Retitled]
§ 22:81.50 Evidence of similar instances of negligence based on a

common plan or scheme [New]
§ 22:92 Cross-examination with respect to prior convictions

involving drugs [Retitled]
§ 22:98.50 Autopsy reports [New]
§ 22:111.50 Alteration to plaintiff’s body is not spoliation of evidence

[New]
§ 22:119 Evidence regarding persons other than the subject patient

[New]

CHAPTER 23. RES IPSA LOQUITUR
§ 23:14.50 Clavicle injury during shoulder surgery [New]
§ 23:33 Nerve injuries [Retitled]
§ 23:33.50 Miscellaneous [New]
§ 23:36 Injury to genitofemoral nerve during blood extraction

[Retitled]
§ 23:40.50 Suture material intentionally left inside—Res ipsa loquitur

does not apply [New]
§ 23:58 Infection after surgery [Retitled]

CHAPTER 24. EXPERT TESTIMONY
§ 24:2.50 Expert opinion insufficient to establish prima facie case

[New]
§ 24:24.50 Expert may reason back from result to establish what

happened [New]
§ 24:33 Physician not licensed until after subject treatment may

testify to applicable standards if familiarity with relevant
standards is demonstrated [Retitled]

§ 24:37.50 Miscellaneous [New]
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CHAPTER 25. TRIAL
§ 25:15 Counsel permitted wide latitude [Retitled]
§ 25:15.50 Summation improper: new trial warranted [New]
§ 25:31.50 Limitations on trial court’s broad power to control scope of

cross-examination [New]
§ 25:42 Rebuttal testimony not permitted [Retitled]
§ 25:79.50 Motion to dismiss not precluded by prior denial of sum-

mary judgment [New]
§ 25:109.50 Use of two verdict sheets [New]
§ 25:126.50 Different burden of proof on different issues (PJI 1:60)

[New]
§ 25:166.50 Inordinately large payments to fact witness require

special jury instruction [New]
§ 25:185 Permissible inferences from the absence of entries/

notations in records [Retitled]
§ 25:211 Inconsistency not objected to before jury discharged:

Waiver [Retitled]
§ 25:216.50 Newly discovered evidence [New]
§ 25:217.50 Juror statement based on personal background experience

not misconduct [New]
§ 25:218.50 Miscellaneous misconduct of jurors:

prejudicial/nonprejudicial [New]
§ 25:222.50 Potential intimidation of jurors [New]

CHAPTER 26. DAMAGES
§ 26:53.50 Finding of no conscious pain and suffering not against the

weight of the evidence [New]
§ 26:65.50 Fear of impending death/Pre-impact terror [Retitled]
§ 26:79.50 Medical Indemnity Fund case law [New]
§ 26:94 Gynecologic/urologic/sexual dysfunction injuries [Retitled]

CHAPTER 27. PERIODIC PAYMENT OF
JUDGMENTS

§ 27:25.50 Loss of inheritance award may be subject to periodic
payments [New]

CHAPTER 28. ARBITRATION
§ 28:17 Arbitration clauses in nursing home contracts enforced [New]
§ 28:18 Arbitration clauses in nursing home contracts not enforced

[New]

CHAPTER 29. SANCTIONS OR COSTS AND
FRIVOLOUS CONDUCT

§ 29:13 Dilatory conduct with regard to disclosure may warrant
monetary sanction or striking of answer [Retitled]
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