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Notice to Reader

Every effort is made to keep these materials current, includ-
ing discussion of the most recently published cases. Accord-
ingly, some of the cited cases may not be final. Reference
should be made to the Cumulative Subsequent History Table
in the California Official Reports to obtain the current status
of any cited case.
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Preface

We've all heard the phrase “do the crime, do the time.”
As so eloquently stated in People v. Neely, it’'s a “bedrock
principle of criminal law; straightforward, simple, and
concise. A defendant should know the consequences likely to
flow from committing a crime. Likewise, the prosecutor,
defense counsel and sentencing judge should know the length
of the sentence and the rules for its determination. But,
often they do not.

“For over 30 years, opinions of the California Courts of
Appeal have commented on the frustrating and needless
complexity of the Determinate Sentencing Law (DSL).
Reversals and remands for resentencing resulting from the
misapplication of the DSL litter the pages of appellate deci-
sions, both published and unpublished. This is yet another
such case to fall victim to the ‘labyrinthine procedures,” of
the ‘legislative monstrosity’ whose ‘mind-numbingly compli-
cated’ statutes are ‘capable of ensnaring even its most erudite
aficionados.” Here, the collective experience and wisdom of
the trial judge, the prosecutor and defense counsel resulted
in an unlawful sentence whose pronouncement violated the
rules governing (1) the imposition of consecutive sentences
that implicate indeterminate and determinate terms, (2) the
proper selection of a base term for a given offense, and (3)
the designation of appropriate principal and subordinate
terms under the DSL.” (People v. Neely 176 Cal. App. 4th
787, 791, 97 Cal. Rptr. 3d 913 (2d Dist. 2009); footnotes
omitted.)

The complex and confusing rules that compose Califor-
nia’s criminal sentencing scheme are the result of the
Determinate and Indeterminate Sentencing laws’ begin-
nings, with a myriad of overlays brought about by both voter
initiatives and legislative processes. The interaction of the
Determinate and Indeterminate Sentencing laws meshed
with such specialized laws as the Three Strikes law, the One
Strike law, Proposition 36 (drugs), the gang statutes, and do-
mestic violence laws has created an exceptionally elusive
series of rules and procedures, frequently counter-intuitive
and in conflict. Sometimes the relatively simple sentencing
statutes have experienced judges and practitioners in a
quagmire. Indeed, the complexity of the Determinate
Sentencing Law caused one appellate justice to observe: “As
a sentencing judge wends his way through the labyrinthine
procedures of section 1170 of the Penal Code, he must
wonder, as he utters some of its more esoteric incantations,
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if, perchance, the Legislature had not exhumed some long-
departed Byzantine scholar to create its seemingly endless
and convoluted complexities. Indeed, in some ways it
resembles the best offerings of those who author bureaucratic
memoranda, income tax forms, insurance policies or instruc-
tions for assembly of packaged toys.” (Community Release
Bd. v. Superior Court, 91 Cal. App. 3d 814, 815 n.1, 154 Cal.
Rptr. 383 (4th Dist. 1979))

Sentencing California Crimes is the authors’ attempt to
demystify the complex sentencing rules and procedures ap-
plicable to California crimes. Sentencing is understood best
by presenting the rules in a linear manner like a sentencing
proceeding. There is a beginning, a middle, and an end—as
is presented in this treatise. We hope these materials will
assist judges, prosecutors, and defense counsel by providing
straightforward guidelines and relevant statutory and case
law.

The Terminology

Those practitioners new to criminal law, as with any par-
ticular area of the law, will find judges and attorneys using a
highly refined technical language as a shorthand to more
complex practices and concepts. Phrases such as “a bullet,”
“a Harvey waiver,” and “wobbler” abound the discussion of
cases and possible settlement. Appendix A offers a glossary
of the most common of these words, phrases and sections.

Additional Resources

Appendix B provides a list of additional sentencing re-
sources for use by judges and practitioners.
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