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§ 6:20 Ohio’s cleanup lien

§ 6:21 Oregon’s cleanup lien

§ 6:22  Arkansas’ cleanup lien

§ 6:23 Tennessee’s cleanup lien

§ 6:24 Texas’ cleanup lien

§ 6:25 Forfeiture and guarantee laws

III. PRE-TRANSFER CLEANUP AND DISCLOSURE LAWS

§6:26 Overview
§ 6:27 Federal pre-transfer disclosure requirements

A. NEW JERSEY’S INDUSTRIAL SITE RECOVERY ACT (“ISRA”);
SPILL COMPENSATION AND CONTROL ACT (“SPILL ACT”)
AND OTHER LAWS WITH PROPERTY-OWNERSHIP-BASED
LIABILITY

§ 6:28 New Jersey’s Industrial Site Recovery Act (“ISRA”); Spill Compensation
and Control Act (“Spill Act”) and other laws with property-ownership-
based liability; Generally

§ 6:29 ISRA’s requirements

§ 6:30 ISRA implementation

§ 6:31 Noncompliance penalties

§ 6:32 The Spill Act

§ 6:33 New Jersey Sanitary Landfill Facility Closure Act and Contingency Fund
(Closure Act)

B. CONNECTICUT'S TRANSFER ACT

§ 6:34 Generally
§ 6:35 Pre-transfer requirements
§ 6:36 Noncompliance penalties

C. INDIANA’S RESPONSIBLE PROPERTY TRANSFER LAW
§ 6:37 Generally
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§ 6:38 Pre-transfer requirements
§ 6:39 Noncompliance penalties

D. STATE AND LOCAL DISCLOSURE REQUIREMENTS AND DEED

RESTRICTIONS

§6:40 Generally

§ 6:41 California

§ 6:42 West Virginia

§ 6:43 Pennsylvania

§ 6:44 Minnesota

§ 6:45 Illinois

§6:46 Oregon

§ 6:47 Local ordinances

§ 6:48 Adjusting accepted transactional standards

IV. OTHER STATE ENVIRONMENTAL LAWS POTENTIALLY
RELEVANT TO TRANSACTIONS INVOLVING HAZARDOUS
MATERIALS

§ 6:49 In general

§ 6:50 Other liabilities arising from cleanup

§ 6:51 Extending and clarifying the application of federal water law

§ 6:52 Integrating state and federal permit approvals

§ 6:53 Activity-specific provisions and other direct legislation solutions

CHAPTER 7. TOXIC TORTS
I. GENERAL

§ 7:1 Overview of chapter on toxic torts

II. LIABILITY THEORIES

§ 7:2  Applicable recovery theories

§ 7:3 Relationship between toxic torts and statutory obligations relating to
hazardous materials

A. NEGLIGENCE

§ 7:4 Overview of negligence in contamination cases
§ 7.5 Negligence per se
§ 7.6  “Loss of property value” as damage caused by negligence or negligence per se

B. STRICT LIABILITY

§ 7:7  Application of strict liability in hazardous waste situations
§ 7:8  Abnormally dangerous activity

§7:9 Product liability

§ 7:10  Punitive damages

C. NUISANCE

§ 7:11  Application of nuisance liability in hazardous waste situations
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§ 7:12  “Ordinary” nuisance
§ 7:13  Public nuisance
§ 7:14 Application of Public & Private Nuisance Law to contamination liability

D. TRESPASS

§ 7:15 Application of trespass liability in hazardous waste situations
§ 7:16  Trespass by or involving hazardous substances

E. OTHER TORTS AND GENERAL CONCEPTS

§ 7:17  Other torts and concepts relevant to hazardous claims

§ 7:18 Claims based on res ipsa loquitur

§ 7:19 The application of other tort theories to cleanup liability situations, in
general

§ 7:20 Declaratory claims and Intentional Torts

§ 7:21 Fraud, constructive fraud, misrepresentation, concealment, or
nondisclosure of material facts

§ 7:22  Civil conspiracy

§ 7:23 Trespass on land

§ 7:24 Interference with business or economic relationship
§ 7:25 Exception to exclusivity of workers’ compensation

III. DEFENSES

§ 7:26  Affirmative defenses in hazardous waste-related toxic tort actions
§ 7:27 Statute of limitations

§ 7:28 Date of discovery

§ 7:29  Contributory or comparative negligence

§ 7:30 Compliance with applicable law

§ 7:31 Assumption of the risk

§ 7:32  State of the art

§ 7:33 Knowing employer

§ 7:34 CERCLA and other federal statutory preemption
§ 7:35 Duplicating federal efforts or recoveries

§ 7:36  Coming to the nuisance

B. FAILURE TO PROVE THE CAUSE OF ACTION

§ 7:37 Relevance of the failure to plead and prove in hazardous materials cases
§ 7:38 Obstacles to proof of causation
§ 7:39 Key concepts: exposure, dose, and response

IV. MULTIPLE DEFENDANTS

§ 7:40 Challenges of multiple defendants in hazardous materials cases

A. APPORTIONMENT OF LIABILITY

§ 7:41 Apportionment of environmental contamination liability
§ 7:42  Alternative liability

§ 7:43 Concert of action

§ 7:44 Enterprise liability

§ 7:45 Market share
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B. CONTRIBUTION AND INDEMNITY

§ 7:46 Contribution and indemnity issues in hazardous materials cases
§ 7:47  Offensive collateral estoppel

PART C. APPLICATION TO PARTIES IN
TRANSACTIONS

CHAPTER 8. ENVIRONMENTAL CONCERNS OF
PROPERTY OWNERS

I. INTRODUCTION

§ 8:1 Overview of the environmental/cleanup liability risks of property ownership

II. APPLYING STATUTORY HAZARDOUS RELEASE LIABILITY TO
CONCEPT OF PROPERTY OWNERSHIP

A. IN GENERAL

§ 8:2 Overview of ownership-based liability concepts discussed in the following
sections

B. PROPERTY INTERESTS SUBJECT TO LIABILITY

§ 8:3 Theoretical bases for ownership-based liability
§ 8:4 Common law definitions of “owner” and “possessor”
§ 8:5 Ownership terms under federal environmental statutes

§ 8:6 Claiming the bona-fide prospective purchaser (or other) exception from
CERCLA liability

§ 8:7 “Owner” vs. “Operator”—The landowner as a “person in charge”
§ 8:8 Owner’s criminal liability

C. OWNERSHIP OF ABANDONED PROPERTY, EQUIPMENT OR
HAZARDOUS MATERIALS

§ 89 The effectiveness of abandoning property to avoid liability

§ 8:10 Abandonment of real property

§ 8:11 Abandonment of personalty and fixtures

§ 8:12 Common law principles governing abandonment of personalty and fixtures
§ 8:13 Abandonment of fixtures

§ 8:14 Effect of separate ownership

D. OWNERSHIP-BASED FINANCIAL LIABILITY

§ 8:15 Extent (Allocation) of Liability based solely on (present/past) ownership

§ 8:16  Effect of Sale Price, Value addition and other Commercial factors on
CERCLA Liability based on (present/past) ownership

E. OTHER BASES OF OWNER LIABILITY

§ 8:17 Landowner as “operator”
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III. ENVIRONMENTAL LIMITATIONS AFFECTING THE RIGHTS
OF LANDOWNERS

A. IN GENERAL
§ 8:18 Overview

B. RESTRICTIONS ON LANDOWNER’S ACTIVITIES

§ 8:19 Generally

§ 8:20 Site investigation

§ 8:21 Statutory duties (actual and effective)

§ 8:22  Site investigation as a practical method of liability avoidance
§ 8:23 Mitigation of damages caused by contamination

§ 8:24 Government rights of entry

C. PROTECTING AGAINST FUTURE LIABILITY

§ 8:25 Minimizing the environmental harm of the acts of third parties on
landowner’s property
§ 8:26 Insurance and financial responsibility

IV. CONCERNS FOR OWNERS OF CONTAMINATED PROPERTY
A. IN GENERAL
§ 8:27 Overview

B. POTENTIAL FOR DAMAGES OTHER THAN CLEANUP COSTS

§ 8:28 Generally

§ 8:29 Adjoining owners and other neighbors and exposed persons

§ 8:30 Constitutional issues

§ 8:31 Other Bases of Liability—Ozone Depletion

§ 8:32 Public nuisance and natural resource liability as additional theories for
governmental recovery in hazardous substance contamination cases

§ 8:33 Duty of prevention; Actions causing or affecting contamination

§ 8:34 Special protection governing damage to natural resources and Native
American lands

§ 8:35 Practical and transactional significance of natural resources liability
§ 8:36 [Reserved]

§ 8:37 Application of CERCLA to natural resource damage wholly incurred prior
to 1981

§ 8:38 Natural Resources in CERCLA civil proceedings and claims against the
Superfund

§ 8:39  Citizen actions to force exercise of CERCLA’s natural resource provisions
§ 8:40 State limitations relating to natural resource damage

C. PRACTICAL AND CONCEPTUAL BASES OF LANDOWNER’S
RESPONSIBILITY FOR HAZARDOUS CONDITIONS

§ 8:41 Generally

§ 8:42 Environmental reporting obligations generally
§ 8:43 Landowner’s knowledge

§ 8:44 Duty to test or investigate
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Mechanics of reporting

Timing and manner of reporting or responding to agency requests for
information

Responsibility to conduct, and/or pay for, cleanup, generally

Voluntary cleanup

Distinctions between CERCLA other federal statutes requiring
environmental response

Practical concerns—Mandatory cleanup and joint and several liability

Scope of cleanup

Recovery of costs, in general

Availability of private remedy

Limitations on recovery—Reimbursable costs

Other liability issues: Citizens’ suits and public involvement

Defenses and statutory protections available to landowner, generally

Exclusivity of defenses

CERCLA’s “third party” and “innocent landowner” defenses

Settlement with innocent landowners, “bona fide new purchasers,” owners
of “contiguous parcels” de micromis, de micromis and other low-level
contributors

Apportioning responsibility/liability and contribution, in general

Restrictions on pre-enforcement review

Apportionment of responsibility to pay cleanup costs

Agencies’ role in determining apportionment among PRPs

Statutory treatment of allocation issues

Substance-specific legislation

Statutory provisions relating to asbestos

Effect of substance-specific legislation on property ownership

SPECIAL LIABILITY ISSUES FOR GOVERNMENT
“LANDOWNERS” AND CLEANUP AND OTHER PROPERTY
TRANSACTIONS INVOLVING GOVERNMENT

Generally

Defenses relating to the acquisition of property or other activities in the
exercise of sovereign powers

Property acquired by exercise of government power, without “voluntary”
action

Properties voluntarily acquired by government

Special provisions relating to municipal sewer systems

Judicial construction of other liabilities and defenses of governmental units
acquiring property

Contamination-related liabilities arising from government activities

Governmental liability for regulatory activities on contamination sites

Government liability for contamination on publicly-owned natural
resources

Other governmental operations potentially subject to hazardous-substance
liabilities

Constitutional torts

Special protections for certain government lands and resources

CRIMINAL, ADMINISTRATIVE, AND CIVIL PENALTIES
Generally
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§ 8:81 Civil penalties

§ 8:82 Landowner’s knowledge

§ 8:83 Effect of defenses on contamination-based penalties

§ 8:84 Post-violation remediation

§ 8:85 Reporting as self-incrimination

§ 8:86  Effect of nonparticipation in creation of the hazardous condition on penalty
assessments

§ 8:87 Criminal penalties

§ 8:88 Penalties for delay

CHAPTER 9. PURCHASE AND SALE TRANSACTIONS
I. INTRODUCTION

§ 9:1 Overview of the environmental liability risks for purchasers and sellers of
property
§ 9:2 Purchaser’s Risk

II. TEMPORAL OWNERSHIP AS BASIS OF PURCHASER’S AND
SELLER’S RISKS AND LIABILITY

A. IN GENERAL

§ 9:3 Temporal factors affecting ownership-based liability, in general

B. PURCHASER’S LIABILITY

9:4 Transfer of ownership, generally

§
§ 9:5 Timing questions—When does ownership-based liability attach? And when
does it end?

§ 9:6 The option-holder as “owner”
§ 9:7 Use of alternative transactions to avoid acquisition of ownership

C. SELLER’S LIABILITY

§9:8 The liabilities remaining with the seller, in general

§9:9 Continuing (“virtually unending”) potential liability of former owner for
contamination on the property

§ 9:10 Post-transaction liability of transferor—Former ownership as a basis of
liability

§ 9:11  Seller’s ongoing tort liability after sale

§ 9:12  Seller’s post-transaction statutory liability for cleanup

§ 9:13 Sale of the property to avoid liability

§9:14 “Time of disposal”

§ 9:15 The need for disclosure of known conditions, at the time of sale

§ 9:16 Sale of contaminated property to avoid liability—“Current” versus “former”
owner status

§ 9:17 Other potential sources of post-sale liability for seller

§ 9:18 Transactional liabilities of seller and purchaser

§ 9:19 Other bases for seller’s continuing liability

D. DISCLOSURE OBLIGATIONS

§ 9:20 Common law and statutory disclosure obligations
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§9:33
§9:34
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§ 9:36
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§9:48
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Common law duties of disclosure

Determining the materiality of information to be disclosed

Seller’s knowledge concerning the site

Effect of “obviousness” on duty to disclose

Contractual provisions requiring disclosure

Statutory disclosure requirements

Statutes mandating disclosures in transactions

Disclosure mandates implicit in other statutes

Radon and other naturally occurring substances and building materials

BUYER’S DUTIES AND CONCERNS

In general—Buyer’s interest in avoiding contamination liabilities and
complications

Common law duty of inquiry and investigation

Statutory gloss on buyer’s pre-purchase obligations

Duty to report or disclose the results of investigation

Active fraud, misrepresentation, and implied warranty concerning the
property

ALLOCATION OF ENVIRONMENTAL LIABILITY

Risk of loss
Indemnification and contribution

EFFECT OF DEFENSES AND SETTLEMENT ON LIABILITY OF
PURCHASER AND SELLER

Overview

Statutory defenses and exclusions

Statutes of Limitations

Exclusions from PRP Status

Statutory defenses addressing acts or omissions of third parties

Statutory defense for “innocent purchasers”

Common requirements for third party and innocent landowner defenses

The “innocent” landowner or other exempt party as seller

The “innocent landowner” or “owner of contiguous property” as purchaser

Settlements, particularly with “innocent” landowners and other de minimis
contributors

General De Minimis settlement authority

Statutory authority for settlement with de minimis contributors

Utilising EPA guidance on de micromis settlement

Settlements between EPA and potential purchasers of contaminated
property

III. TRANSFERRING PROPERTY WITH KNOWN OR POSSIBLE
CONTAMINATION

A.

§ 9:51
§ 9:52
§ 9:53
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VALUE ISSUES

Contamination and value—In general
Valuation and incentives: Protecting green fields by re-using “brownfields”

Legal Mechanisms Relating to Transferring Contaminated Property for
Reuse
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B.

§ 9:54
§ 9:55

§ 9:56
§ 9:57
§ 9:58
§ 9:59
§ 9:60
§ 9:61

C.

§ 9:62
§ 9:63
§ 9:64
§ 9:65
§ 9:66

ENVIRONMENTALLY DERIVED TRANSACTIONAL
RESTRICTIONS

Transfers of property subject to environmental permits

Direct regulation of the use and/or transfer of contaminated or industrial
property

Deed restrictions

Specific statutory prerequisites of transfer

Transactional and common law restraints on transfer

Cleanup related consent orders affecting real property to be acquired

General provisions of cleanup orders affecting real property

Certainty in cleanup orders affecting real property

ASSESSING THE ENVIRONMENTAL RISK/DETERMINING
WHETHER THE TRANSACTION CAN GO FORWARD

Generally

Environmental risk assessment

Other regulatory factors affecting transactions in contaminated lands
Brownfield redevelopment and the brownfields national partnership
Other legislative assistance to transactions in contaminated property

IV. TRANSACTIONAL AND BUSINESS RESPONSES TO
POTENTIAL LIABILITY

A. CONTRACTUAL ALLOCATION

§ 9:67
§ 9:68
§ 9:69
§ 9:70

B.

§ 9:71
§ 9:72
§ 9:73
§ 9:74
§ 9:75

C.

§ 9:76
§ 9:77
§ 9:78
§ 9:79
§ 9:80
§ 9:81
§ 9:82

§ 9:83
§9:84
§ 9:85

In general

Contractual allocation of responsibility for future claims of third parties
Direct contractual commitment to cleanup

Contractual Preservation of Claims

STRUCTURE OF THE PURCHASE TRANSACTION

Generally

Lot splits and sale of partial property interests
Sales involving fixtures and personal property
Foreclosure, bankruptcy, and estate sales

Gifts and bequests

OTHER ACTIONS

Basic prerequisites for protection of any seller and buyer

Testing and inspection

Price adjustments

Reassessment

Contractual provisions governing post-transaction activities

Contractual provisions governing pre-existing cleanup-related obligations

Effect of Sale Price, Value addition, Disclosure issues and other
Commercial factors on CERCLA Liability based on (present/past)
ownership

Long-term covenants
Enforcing environmental covenants against buyer
Remedies against buyer and remote purchasers
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§ 9:86 Retention of an ownership interest

§ 9:87 Securing performance with mortgage, deed of trust or other pledge
§ 9:88 Deed restrictions and repurchase options

§ 9:89 Title insurance

§ 9:90 Environmental opinion letters

CHAPTER 10. SECURED FINANCING AND LENDER
LIABILITY

I. INTRODUCTION
§ 10:1 Generally

II. BASES OF LENDER LIABILITY
A. IN GENERAL

§10:2 Lender as “owner” under statutory and common law theories

B. WHERE BORROWER IS NOT IN DEFAULT

§10:3 Generally

§10:4 Exemption for holders of security interests

§ 10:5 Limitation on exemption: lender involvement in operations
§10:6  —dJudicial interpretation

§ 10:7 —Administrative clarification—The “final rule”

§ 10:8 —1996 revisions

§ 10:9  Purpose of the lender’s interest as “security”

§ 10:10 Personal and intangible property as security

§ 10:11  Government lenders, loan guarantors, and loan purchasers

C. UPON BORROWER’S DEFAULT

§10:12 In general

§ 10:13 Foreclosure

§ 10:14 Basic foreclosure issues

§ 10:15 Final rule regarding foreclosure in hazardous material liability cases
§ 10:16 Revisions of EPA’s final rule on foreclosures

§ 10:17  Other foreclosure issues

§ 10:18 Before foreclosure

D. STATUTORY EXEMPTION AND OTHER PROTECTION FOR
LENDERS

§ 10:19  Status of secured creditor exemption
§ 10:20 Due diligence and site investigation

III. PRACTICAL EFFECTS OF ENVIRONMENTAL LAWS ON LOAN
TRANSACTIONS

§10:21 Generally

§ 10:22 Financial condition of the borrower or guarantor
§ 10:23  Effects on the value of security

§ 10:24 Cleanup lien statutes
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§ 10:25
§ 10:26
§ 10:27
§ 10:28
§ 10:29

—Cleanup liens of “ordinary” priority
—“Alternative” liens

— —Special priority government liens
— —Priority-altering “superliens”
Effects on the enforcement of security

IV. USE OF ALTERNATIVE FINANCING TRANSACTIONS

§ 10:30
§10:31
§10:32
§10:33

§10:34
§ 10:35
§ 10:36

Generally

Financing leases

“Redevelopment” arrangements

Applying the security interest exemption to “alternative” lending
arrangements

Alternatives to foreclosure

Accession to full ownership

Joint ventures

V. PROTECTING THE PARTIES TO A LOAN TRANSACTION

A.

§ 10:37

B.

§10:38
§ 10:39
§ 10:40
§ 10:41
§ 10:42

§ 10:43
§ 10:44
§ 10:45
§ 10:46
§ 10:47
§ 10:48

§ 10:49
§ 10:50
§ 10:51
§ 10:52
§ 10:53

§ 10:54
§ 10:55
§ 10:56
§ 10:57

IN GENERAL

Overview

STRUCTURE AND INVESTIGATION OF SECURED
TRANSACTION

Selection of funding vehicle and terms

Investigation

Valuation and appraisal

Timing of lender’s site investigation—Prefunding investigation
—Pre-foreclosure investigation

TRANSACTIONAL AND DOCUMENTARY PROTECTIONS

Generally

Revisions to the transaction

—Substitute or additional security

—Additional conditions or performance by borrower
Documentary protections

—Notification to lender of property condition or government or third party
claims

—Limitations on use of the property
—Rights to enter and inspect
—Right to require cleanup
—Indemnity

—Impounds

FINANCING THE ACQUISITION OF CONTAMINATED
PROPERTY

Generally

Federal programs
—Grants

—Loans and guarantees
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§ 10:58 —Special conveyances
§ 10:59 —Bonds

§ 10:60 State programs

§ 10:61 Local programs

§10:62 Nonprofit organizations

E. ESSENTIAL POST-FUNDING LOAN PROCEDURES

§ 10:63 Loan servicing practices
§ 10:64 Monitoring and transactional activities

CHAPTER 11. REAL ESTATE PROFESSIONALS—
BROKERS, MANAGERS, ESCROW AND TITLES
SERVICES, APPRAISERS, AND REAL ESTATE
ATTORNEYS

I. INTRODUCTION
§ 11:1  Generally

II. REAL ESTATE BROKERS AND SALESMEN
A. IN GENERAL
§ 11:2  Overview

B. AGENCY CONCEPTS AND ENVIRONMENTAL LIABILITY

§11:3  Generally

§ 11:4 Basic agency provisions in real estate brokerage
§ 11:5 Duty of disclosure

§ 11:6  Undisclosed dual agency

C. ENVIRONMENTAL ISSUES AFFECTING A BROKER’S TORT
AND OTHER LIABILITIES

§ 11:7 Generally

§ 11:8 Liabilities based on transactional duties

§ 11:9 Materiality of information known to broker

§11:10 Duty to investigate

§ 11:11  Matters outside the broker’s expertise and experience

§ 11:12 Liability as an owner or operator of listed property or an arranger of
hazardous waste disposal

§ 11:13  Liabilities based on statutory and regulatory disclosures

§ 11:14  Statutory provisions relating to specific substances

§ 11:15  Statutory provisions for pre-transfer inspection and reporting

§11:16  Other statutory bases of liability

§ 11:17 Impact on the agency relationship and the broker’s right to commission

§ 11:18  Seller’s liability for broker’s activities

§ 11:19 Property management generally

D. PROFESSIONAL LICENSING STANDARDS
§ 11:20  Generally
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III. ESCROW, TITLE INSURANCE, AND TITLE SEARCH

§ 11:21
§ 11:22
§ 11:23

§ 11:24
§ 11:25
§ 11:26

Generally

Escrow holders, trustees, and other accommodating parties

Title insurance coverage for potential environmental liens and other
charges

—Basic title operations

—Title insurance and environmental liability

Other contractual and tort liability for information provided in
preliminary title reports and chain of title searches

IV. INSPECTION AND APPRAISAL SERVICES

§ 11:27
§ 11:28
§ 11:29
§ 11:30
§11:31
§ 11:32
§ 11:33

§ 11:34
§ 11:35
§ 11:36
§ 11:37

Overview of inspection and appraisal discussion

Appraisal, in general

Determining property value

The valuation process

Contamination and other liability factors affecting valuation

Other environmental issues affecting valuation

Valuation of property for hazardous-substance related litigation or
negotiation

Licensing and certification of appraisers

Utilization of and reliance on appraisal data

Appraisal for tax assessment

Inspection

V. ATTORNEYS

§ 11:38
§ 11:39
§ 11:40
§ 11:41
§ 11:42

CHAPTER 12. INTERNATIONAL TRANSACTIONS AND

Liability for the actions taken by client or upon the attorney’s advice
Legal opinions regarding environmental liability in transactions
Scope of other services provided

Reporting obligations for lawyers: privilege and other concerns

Brokers and other parties preparing documents and performing other
services

ENVIRONMENTAL LIABILITIES
I. INTRODUCTION

§12:1

Generally

II. “INTERNATIONAL” LAW

§12:2

Basic definitions

§ 12:3 Effect of international law
§ 12:4 Complying with international environmental law
§ 12:5 Utilizing international law of the environment

III. DOMESTIC LAW OF FOREIGN COUNTRIES

§ 12:6
§ 12:7
§ 12:8

Generally
Regulatory approach and uncertainty
Due diligence requirements
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§12:9 Environmental impact assessment

§ 12:10 Utilization of local counsel and experts
§ 12:11 Finding and evaluating the law

§ 12:12  Future changes

IV. “PRIVATE” LAW
§ 12:13  Generally

V. TRADE LAW AND TRADE BARRIERS

§ 12:14  Generally
§ 12:15 Terminology
§ 12:16 Environment-based barriers to trade

VI. FOREIGN INVESTMENT IN UNITED STATES PROPERTY
A. IN GENERAL
§ 12:17 Overview

B. LIABILITY ISSUES IN TRANSACTIONS INVOLVING FOREIGN
INVESTORS

§12:18 Generally

§ 12:19 The effect of environmental laws on foreign investors

§ 12:20 Transacting business with foreign investors

§12:21 “Offshore” investing

§ 12:22  Qualification to do business in state jurisdictions and other state
legislation

C. DISCLOSURE REQUIREMENTS AFFECTING FOREIGN
INVESTORS IN U.S. PROPERTY AND BUSINESSES

§ 12:23  Generally

§ 12:24 Basic disclosure requirements

§ 12:25 —Agricultural Foreign Investment Disclosure Act

§ 12:26 —International Investment and Trade in Services Survey Act
§ 12:27 —Property-related tax legislation

§ 12:28 —Other statutes

§ 12:29  Persons obligated to disclose

§ 12:30  Specific information disclosed and confidentiality matters

VII. POSTSCRIPT: US STATUTORY LIABILITY OUTSIDE THE US

§ 12:31 General notes regarding applying the US statutory cleanup liability
beyond the US

CHAPTER 13. ISSUES AFFECTING SECURITIES AND
SYNDICATED INVESTMENTS

I. INTRODUCTION
§ 13:1  Generally
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II. DISCLOSURE OF ENVIRONMENTAL LIABILITIES AND RISKS
A. IN GENERAL
§ 13:2 Overview

B. PENDING OR THREATENED LITIGATION OR PROCEEDINGS

§ 13:3  Generally

§ 13:4 SEC interpretation

§ 13:5 “Proceeding”

§ 13:6 “Incidental to the issuer’s business”
§ 13:7 “Material”

C. MATERIAL ISSUES AFFECTING INVESTORS’ PROFITABILITY
OR EXPECTATIONS

§13:8 Generally

§13:9 Material risk

§ 13:10 Practical concerns in disclosing environmental risks
§ 13:11  Statutory adjustment—The Sarbanes-Oxley Act

D. ENVIRONMENTAL DISCLOSURE IN AUDIT LETTERS

§ 13:12  Generally
§ 13:13 Loss contingency
§ 13:14 Disclosure of non-litigation matters

E. VALUATION OF CONTAMINATED OR POSSIBLY
CONTAMINATED ASSETS

§13:15 Generally

III. SECURITIES LAW ASPECTS OF POST-FORMATION
ENVIRONMENTAL LIABILITY

§13:16  Generally

§ 13:17 New investors

§ 13:18 Existing investors

§ 13:19 —Assessment

§ 13:20 —Loans by investors and dealing in mortgage-backed securities

IV. ENVIRONMENTAL PROTECTIONS IN SYNDICATED
INVESTMENT PROGRAMS

§ 13:21  Generally

§ 13:22 Investigation by the issuer

§ 13:23 Mechanics of disclosure

§ 13:24 Timing of investigation in the context of offerings of securities
§ 13:25 Investor diligence

§ 13:26  Disclosure vs. availability
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CHAPTER 14. CORPORATE LIABILITY AND THE
LIABILITY OF BUSINESS ENTITIES, TRUSTEES, AND
FIDUCIARIES

I. INTRODUCTION

§ 14:1  Generally
§ 14:2  Corporate Lifespans

II. LIABILITY OF SHAREHOLDERS, PARENT CORPORATIONS,
AND OTHER BENEFICIAL OWNERS

§14:3 Generally

§14:4 Statutory obligations imposed directly on majority shareholders

§ 14:5 Indirectly imposed obligations—Derivative liability and “operator” liability

§ 14:6 —Derivative liability

§ 14:7 Corporate Identity and “Doing Business As”

§ 14:8 Shareholder liability for corporate actions—“Piercing the corporate veil”

§ 14:9 The veil between parent and subsidiary corporations

§ 14:10 Indirectly imposed obligations—Derivative liability—Other state law
bases for derivative-type liability

§ 14:11  Direct liability as an “operator” of the corporation’s facilities

§ 14:12  Liability of the corporation due to knowledge of harmful conditions

§ 14:13  Government information-gathering powers
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