Index

ABANDONMENT
Contract, breach of, 3:2

ABATEMENT

Residential Construction Liability
Act (RCLA), failure to give
notice and opportunity to
inspect, 4:26

AFFIDAVITS
Constitutional Liens, this index
Mechanics’ Liens, this index

AFFIRMATIVE DEFENSES
Residential Construction Liability
Act (RCLA), 4:25

ALLOWANCES
Generally, 1:1

AMBIGUITY
“Contingent payment” and ‘‘pay-if-
paid” clauses, 2:5
General contractors, 1:6

AMERICAN INSTITUTE OF
ARCHITECTS

Promulgation of contract forms, 1:1

APPEAL
Removal of mechanics’ liens, no
interlocutory appeal, 7:20

ARBITRATION
Generally, 8:1, 8:4, 8:5, App. E
Mechanics’ liens, foreclosure, 5:17
Negotiation of contract, 1:9
Removal of mechanics’ liens and
constitutional liens, 7:18
Subcontractor relationships, “flow-
down” or “conduit” clause,
2:17
Text of statutes, App. E
ARCHITECTS
American Institute of Architects,

promulgation of contract forms,
1:1

ARCHITECTS—Cont’d
Negotiation of contract, involvement
of architect, 1:8

“AS IS” CLAUSES

Buyer cause of action, 9:2

Litigation, nondisclosure, 9:1 to 9:22
generally, 9:8
breach of contract, 9:7
broker liability, 9:15
case survey, 9:13, 9:14
defendant answer, 9:20
demand letter, 9:18
discovery, 9:21, 9:22
duty of full and partial disclosure,

9:16
express warranty breach, 9:7
fraud, 9:4, 9:5
negligent misrepresentation, 9:6
plaintiff petition, 9:19
Prudential v. Jefferson, 9:11
Texas Supreme Court refine-
ment, 9:12
seller’s statutory disclosure, 9:9
statutory fraud, 9:5
takeaway, 9:17
Texas Deceptive Trade Practices
Act, 9:3

ASSIGNMENTS

“Owner” of a project within
constitutional lien context, 6:3

Removal of mechanics’ liens and
constitutional liens, 7:22

Residential Construction Liability
Act, assignees must give RCLA
notice to preserve rights, 4:27

ATTORNEY’S FEES
Generally, 3:17
Construction Trust Funds Act, 3:9
Deceptive Trade Practices Act, 3:17
Negotiation of contract, 1:10
Prompt Payment Act, 3:8, 3:17
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ATTORNEY’S FEES—Cont’d
Removal of mechanics’ liens and
constitutional liens, 7:16, 7:32
Residential Construction Liability
Act, 3:17, 4:28, 4:29
Uniform Declaratory Judgments Act,
3:10, 3:17

BAD FAITH
Good Faith, this index

BANKRUPTCY
Construction Trust Funds Act, 3:9

BONA FIDE PURCHASERS

Constitutional liens, notice of lien,
6:2,6:13, 6:14

BONDS AND UNDERTAKINGS

Removal of mechanics’ liens and
constitutional liens, action on,
7:25

Removal of mechanics’ liens and
constitutional liens, notice and
recording, 7:24

Removal of mechanics’ liens and
constitutional liens, require-
ments, 7:23

Removal of mechanics’ liens and
constitutional liens, summary
motion to remove lien, 7:13

BREACH OF CONTRACT
Litigation, nondisclosure, 9:7

BUILDING PERMITS
Negotiation of contract, 1:10

BURDEN OF PROOF
Constitutional liens, bona fide
purchaser without notice of lien,
6:14
Removal of mechanics’ liens and
constitutional liens, summary
motion to remove, 7:5, 7:8

Subcontractors, waiver as basis to
recover when no written change
order, 2:13

CAUSES OF ACTION
Generally, 3:1 to 3:22
Arbitration

costs, 3:25

Index-2

CAUSES OF ACTION—Cont’d
Arbitration—Cont’d
fees, 3:25
Arbitration costs and fees, 3:25
Attorney’s fees, 3:17
Construction Trust Funds Act, 3:9
Contorts, 3:11
Contract, breach of, 3:2
Damages, this index
Deceptive Trade Practices Act, 3:7
Economic loss rule, 3:11
Expert fees, 3:24
Express warranties, 3:3
Fees
Arbitration costs, 3:25
Expert, 3:24
Habitability, implied warranty of, 3:5
HB 2024, 3:23
Implied warranties, 3:4 to 3:6
Interest, 3:18
Negligence, 3:12
Nuisance, 3:22
Performance in good and workman-
like manner, implied warranty
of, 3:6
Plans and specifications, warranty of,
3:13
Prompt Payment Act, 3:8
Quantum meruit, 3:15
Residential construction, 3:23
“Seller” who is and who is not under
CPRC Chapter 82, 3:21
Statute of repose changed, 3:23
Subcontractors, liability of owner to,
3:14
Substantial performance doctrine,
3:16
Uniform Declaratory Judgments Act,
3:10
Warranty, breach of
attorney’s fees, 3:17
Deceptive Trade Practices Act, 3:7
express warranties, 3:3
habitability, implied warranty of,
3:5
implied warranties, 3:4 to 3:6
performance in good and
workmanlike manner, implied
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CAUSES OF ACTION—Cont’d
Warranty, breach of—Cont’d
warranty of, 3:6
plans and specifications, 3:13

CAVEAT EMPTOR
Habitability, implied warranty of, 3:5

CERTIFIED MAIL
Mechanics’ liens, trapping notices,
5:5
CHANGE ORDERS
Generally, 2:10 to 2:16
Breach of contract, 2:14
Form, change work confirmation let-
ter, 2:23
Negotiation of contract, 1:8
New work outside contract versus
change order work, 2:16
Promissory estoppel/equitable estop-
pel, 2:11, 2:12
Quantum meruit/valebant, 2:15
Recovery in absence of written
change order, generally, 2:11 to
2:16
Waiver, 2:13

CHECKLISTS
Mechanics’ liens, perfection, 5:14

CIVIL PRACTICE AND
REMEDIES CODE, CHAPTER
12

Removal of mechanics’ liens and
constitutional liens, 7:21

CLEANING UP
Negotiation of contract, 1:8

CLEAR AND CONVINCING
EVIDENCE
Residential Construction Liability
Act (RCLA), contractor’s right

to offer to repurchase home,
4:24

COMMINGLING OF FUNDS
Construction Trust Funds Act, 3:9

CONCEALMENT

Subcontractors, equitable estoppel as
basis to recover when no written

CONCEALMENT—Cont’d
change order, 2:12

“CONDUIT” CLAUSES
Subcontractor relationships, 2:17

CONSEQUENTIAL DAMAGES
Negotiation of contract, 1:9

CONSIDERATION
Original contract formation, 1:4

CONSTITUTIONAL LIENS

Generally, 6:1 to 6:26

Affidavits

form of lien affidavit, 6:15
safest procedure to follow, 6:18

“Articles,” generally, 6:2, 6:12

Assignees, 6:3

Attorney’s fees, 6:24

Bona fide purchasers, notice of lien,
6:2,6:13, 6:14

“Building” within constitutional lien
context, 6:5 et seq.

Burden of proof regarding bona fide
purchaser without notice of lien,
6:14

Case law, 6:10, 6:11

Cavazos case, 6:10, App. F

Chart, 6:9

Constructive notice of lien to
potential bona fide purchasers,
6:13

Equitable owner’s ability to claim
lien, 6:3

Form of affidavit and claim

generally, 6:15

original contractor, 5:27

Homesteads

generally, 6:2, 6:8

Chart, 6:9

remodeling of homestead with no
loan involved, 6:25

statutory notice at top of
homestead lien affidavit, 6:16

Jury issues, 6:22

Limitations period for foreclosure,
6:17

Materialmen, 6:12
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CONSTITUTIONAL LIENS
—Cont’d
Notice of lien
potential bona fide purchasers, 6:2,
6:13, 6:14
statutory notice at top of
homestead lien affidavit, 6:16
Oral contract, 6:23
“Owner” of a project within
constitutional lien context, 6:3
Pool contractors, 6:26
Priorities, 6:21
Remodeling of homestead with no
loan involved, 6:25
Remodeling vs. new construction of a
homestead, 6:8
Removal of Mechanics’ Liens and
Constitutional Liens, this index
Self-executing nature of
constitutional liens, 6:2
Sham contractor, 7:4
Subcontractors, 6:2, 6:3
Suppliers, 6:12
Tex. Prop. Code 53.160, available to
void, 6:19
Tex. Prop. Code Chapter 35,
Subchapter H, used to bond,
6:20
Work on “building” within
constitutional lien context, 6:6,
6:7

CONSTRUCTION DEFECT

Residential Construction Liability
Act (RCLA), this index

CONSTRUCTION TRUST FUNDS
ACT
Generally, App. D
Causes of action, 3:9
Disclosures, 1:19
Subcontractor relationships, 2:22
Text of act, App. D

CONSTRUCTIVE NOTICE
Constitutional liens, potential bona
fide purchasers, 6:13

“CONTINGENT PAYMENT” AND
“PAY-IF-PAID” CLAUSES

Generally, 2:3 to 2:9

Index-4

“CONTINGENT PAYMENT” AND
“PAY-IF-PAID” CLAUSES
—Cont’d

Ambiguity, 2:5

Excusing performance of condition
precedent, 2:6

Fraud, 2:9

Gross mistake, 2:9

Prevention doctrine, 2:8

Waiver, 2:7

CONTORTS
Causes of action, 3:11

CONVENIENCE

Termination or suspension of work,
1:8,1:9

COSTS
Prompt Payment Act, 3:8

COUNTERCLAIMS
Removal of mechanics’ liens and
constitutional liens, form, 7:28

Residential Construction Liability
Act (RCLA), 4:22

CROSS-EXAMINATION
Arbitration, 8:4

DAMAGES
Generally, 3:19, 8:7
Breach of contract. generally, 3:2
Causes of Action, this index
Exemplary damages, 3:20
Liquidated Damages, this index
Negotiation of contract
liquidated damages, 1:8
no damages for delay clause, 1:8,
1:9
waiver of consequential damages,
1:9
No damages for delay clause, 1:8,
1:9
Punitive damages, 3:20
Residential Construction Liability
Act (RCLA), this index
Subcontractors

quantum meruit to recover when
no written change order, 2:15
termination for convenience, 2:18
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DAMAGES—Cont’d
Waiver of consequential damages,
1:9
DATE
Time and Date, this index

DECEPTIVE TRADE PRACTICES
ACT
Generally, 4:1
Causes of action, 3:7

DECLARATORY JUDGMENTS
Removal of mechanics’ liens and
constitutional liens, 7:1, 7:2, 7:4
Uniform Declaratory Judgments Act,
this index

DELAY DAMAGES
Negotiation of contract, 1:8, 1:9

DISCLAIMERS
Habitability, implied warranty of, 3:5
Performance in good and workman-

like manner, implied warranty
of, 3:6

DISCLOSURES

Generally, 1:12 to 1:20

Homesteads, 1:14

Prompt Payment Act, 1:18

Requirement, 1:13

Residential Construction Liability
Act, 1:16, 1:17

Subcontractors, 1:15

Trust Fund Act, 1:19

DISCOVERY

Removal of mechanics’ liens and
constitutional liens. expedited
discovery, 7:6

DISMISSAL

Residential Construction Liability
Act (RCLA), failure to give
notice and opportunity to
inspect, 4:26

ECONOMIC LOSS RULE

Causes of action, 3:11

ELECTRONIC EVIDENCE
Spoliation, 10:12

EQUITABLE ESTOPPEL
General contractors, change orders,
2:11, 2:12

EVIDENCE
Arbitration, 8:4, 8:5
Burden of proof
constitutional liens, bona fide
purchaser without notice of
lien, 6:14
removal of mechanics’ liens and
constitutional liens, summary
motion to remove, 7:5, 7:8
subcontractors, waiver as basis to
recover when no written
change order, 2:13
Constitutional liens, bona fide
purchaser without notice of lien,
6:14
Experts
arbitration, 8:5
mediation, 8:3
preparation and work flow, 8:2
Mediation, 8:3
Removal of mechanics’ liens and
constitutional liens, 7:14
Residential Construction Liability
Act (RCLA), contractor’s right
to offer to repurchase home,
4:24
Spoliation, this index
Subcontractors, waiver as basis to
recover when no written change
order, 2:13

EXCUSING PERFORMANCE OF
CONDITION PRECEDENT
“Contingent payment’” and ‘‘pay-if-
paid” clauses, 2:6
EXEMPLARY DAMAGES
Generally, 3:20

EXPERT WITNESSES
Generally, 8:6
Arbitration, 8:5
Mediation, 8:3
Preparation and work flow, 8:2

FINANCES AND FINANCING

Negotiation of contract, financial
wherewithal of owner, 1:9
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FIXED COST CONTRACTS

Generally, 1:1

“FLOW-DOWN” CLAUSES

Subcontractor relationships, 2:17

FORECLOSURE

Mechanics’ Liens, this index

FORESEEABILITY

Subcontractors, promissory estoppel
as basis to recover when no
written change order, 2:12

FORMS

Constitutional liens, affidavit and
claim
generally, 6:15
original contractor, 5:27
General contractors
change work confirmation letter,
2:23
request for information letters,
subcontractor relationships,
2:24, 2:25
Mechanics’ liens
generally, 5:24 to 5:30
affidavit and claim
generally, 5:27 to 5:29
first tier subcontractor or sup-
plier, 5:28
original contractor, 5:27

second or lower tier subcontrac-

tor or supplier, 5:29
foreclosure, plaintiff’s original
petition, 5:34
payment bond claim
conditional final payment, 5:32
conditional progress payment,
5:30
unconditional final payment,
5:33

unconditional progress payment,

5:31
retainage agreement, notice of,
5:26

trapping notice, statutory § 53.056,

5:24
waiver and release of lien, 5:30

Index-6

FORMS—Cont’d
Removal of mechanics’ liens and
constitutional liens
generally, 7:26 to 7:33
attorney’s fee award, order to
remove lien, 7:32
clerk’s certificate, 7:33
contractor’s original petition, 7:27
counterclaim, 7:28
homeowner’s original petition,
7:26
order to remove lien, 7:31, 7:32
summary motion to remove lien,
7:29,7:30
Subcontractors
change work confirmation letter,
2:23
request for information letters,
2:24, 2:25

FRAUD

“Contingent payment” and ‘‘pay-if-
paid” clauses, 2:9

Deceptive Trade Practices Act, this
index

Litigation, nondisclosure, 9:4

Subcontractors, equitable estoppel as
basis to recover when no written
change order, 2:12

FRAUDS, STATUTE OF
Original contract, 1:5

GENERAL CONTRACTORS
Generally, 1:1 to 1:20
Ambiguity of contracts, 1:6
Basic elements of original contract,
1:3
Breach of contract, change orders,
2:14
Change orders
generally, 2:10 to 2:16
breach of contract, 2:14
form, change work confirmation
letter, 2:23
new work outside contract versus
change order work, 2:16
promissory estoppel/equitable
estoppel, 2:11, 2:12
quantum meruit/valebant, 2:15
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GENERAL CONTRACTORS

—Cont’d

Change orders—Cont’d

recovery in absence of written
change order, generally, 2:11
to 2:16

waiver, 2:13

“Conduit” clause, subcontractor

relationships, 2:17
“Contingent Payment” and “‘Pay-If-
Paid” Clauses, this index

Disclosures

generally, 1:12 to 1:20
homesteads, 1:14

Prompt Payment Act, 1:18
requirement, 1:13

GENERAL CONTRACTORS

—Cont’d

Owner/general contractor dichotomy,
1:2

Prime contract, 1:2 et seq.

Promissory estoppel, change orders,
2:11, 2:12

Prompt Payment Act, this index

Quantum meruit, change orders, 2:15

Request for information letters,
subcontractor relationships,
2:24,2:25

Residential Construction Liability
Act, disclosures, 1:16, 1:17

Retainage, 1:11

Subcontractor relationships

Residential Construction Liability
Act, 1:16, 1:17
subcontractors, 1:15
Trust Fund Act, 1:19
Documenting the relationship, 1:1
Equitable estoppel, change orders,
2:11, 2:12
“Flow-down” clause, subcontractor
relationships, 2:17
Formation of original contract, 1:4
Forms
change work confirmation letter,
2:23
request for information letters,
subcontractor relationships,
2:24,2:25
Furnishing of information,
subcontractor relationships, 2:20
Homesteads, disclosures, 1:14
Mechanics’ Liens, this index
Negotiation of contract and contract

generally, 2:1 to 2:25

change orders, above

“Contingent Payment” and “‘Pay-
If-Paid” Clauses, this index

disclosures, 1:15

“flow-down” or “conduit’ clause,
2:17

furnishing of information, obliga-
tion regarding, 2:20

mechanics’ lien, right to request
information necessary to
perfect, 2:19

Prompt Payment Act, 2:21

request for information letters,
2:24,2:25

termination for convenience, 2:18

Trust Fund Act, 2:22

typical subcontract clauses, 2:2

Termination for convenience,

subcontractor relationships, 2:18

Trust Fund Act, this index

clauses
generally, 1:7 to 1:10
contractor’s perspective, 1:9
neutral clauses, 1:10
owner’s perspective, 1:8

New work outside contract versus

change order work, 2:16

Typical contract forms, 1:1
Valebant, change orders, 2:15
Waiver, change orders, 2:13
Written versus oral contracts, 1:5

GOOD FAITH

Prompt Payment Act, 3:8
Residential Construction Liability

Oral versus written contracts, 1:5

Original contract, generally, 1:2 et
seq.

Outline of original contract, 1:3

Overview of relationship, 1:1

Act (RCLA), 4:6

GROSS MISTAKE
“Contingent payment” and ‘‘pay-if-

paid” clauses, 2:9
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HABITABILITY, IMPLIED
WARRANTY OF

Generally, 4:1
Causes of action, 3:5

HB 2022
Residential Construction Liability
Act (RCLA)
Outline and summary, changes to
the RCLA, 4:13

HB 2024
Causes of action, this index

HEARINGS
Removal of Mechanics’ Liens and
Constitutional Liens, this index
HOMESTEADS
Constitutional Liens, this index
General contractors, disclosures, 1:14
Mechanics’ Liens, this index

IMPLIED WARRANTIES
Causes of action, 3:4 to 3:6

Habitability, Implied Warranty of,
this index

INCORPORATION BY
REFERENCE

Generally, 1:3

INDEMNIFICATION
Negotiation of contract, 1:8

INSURANCE
Negligence causes of action, 3:12

INTEREST
Causes of action, 3:18
Prompt Payment Act, 3:8

INTERFERENCE
Contract, breach of, 3:2

JUDGMENTS
Declaratory Judgments, this index

Summary judgment versus summary
motion, 7:13

JURY AND JURY TRIAL
Constitutional liens, 6:22
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KNOWLEDGE
Subcontractors, equitable estoppel as
basis to recover when no written
change order, 2:12

LIENS
Constitutional Liens, this index
Mechanics’ Liens, this index

LIMITATION OF ACTIONS
Constitutional liens, foreclosure, 6:17

Residential Construction Liability
Act (RCLA), 4:22

LIQUIDATED DAMAGES
Generally, 1:8
Negotiation of contract, 1:8

MATERIALMEN
Constitutional liens, 6:12

MECHANICS’ LIENS
2021 Tex. Sess. Law Serv. Ch. 690
(HB 2237)(Vernons), App. C
Generally, 5:1 to 5:34, App. C
Affidavits
generally, 5:10 to 5:12
basic, nonresidential lien affidavit,
5:10
forms, below
homestead lien affidavit, 5:12
residential construction lien affida-
vit, 5:11
retainage, 5:23
Basic, nonresidential liens
affidavits, 5:10
trapping notices, 5:7
Checklist, perfection, 5:14
Elements of statutory lien, 5:5
Filing of lien, notice, 5:13
Foreclosure
generally, 5:17
form, plaintiff’s original petition,
5:34
timing, 5:18
Forms
generally, 5:24 to 5:30
affidavit and claim
generally, 5:27 to 5:29

first tier subcontractor or sup-
plier, 5:28
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MECHANICS’ LIENS—Cont’d
Forms—Cont’d
affidavit and claim—Cont’d
original contractor, 5:27
second or lower tier subcontrac-
tor or supplier, 5:29
foreclosure, plaintiff’s original
petition, 5:34
payment bond claim, conditional
final payment, 5:32
payment bond claim, conditional
progress payment, 5:30
payment bond claim, unconditional
final payment, 5:33
payment bond claim, unconditional
progress payment, 5:31
retainage agreement, notice of,
5:26
trapping notice, 5:24
waiver and release of lien, pay-
ment bond claim, 5:30
Homestead liens
affidavits, 5:12
trapping notices, 5:8
Notices
filing of lien, 5:13
retainage, 5:23
trapping notices, below
The Passage of House Bill 2237
definitional change, reserved funds
retainage, 5:21
retainage, 5:20
substantive change, reserved funds,
treatment of
retainage, 5:22
Perfection
generally, 5:14 to 5:16
additional hints, 7:15
checklist, 5:14
substantial compliance versus
perfect compliance, 5:16
Persons to whom available, 5:4
Placement of lien, generally, 5:1
Removal of Mechanics’ Liens and
Constitutional Liens, this index
Residential construction liens
affidavits, 5:11
trapping notices, 5:7

MECHANICS’ LIENS—Cont’d
Retainage
generally, 5:19 to 5:23
affidavits, 5:23
Contractual Retainage, 5:19
form, notice of retainage agree-
ment, 5:26
notices, 5:23
Reserved Funds, 5:19
Statutory Retainage, 5:19
statutory Retainage versus
Contractual Retainage, 5:19
Specially fabricated materials, trap-
ping notices, 5:9
Subcontractor’s right to request infor-
mation necessary to perfect lien,
2:19
Texas Property Code Chapter 53,
App. C
Text of statutes, 5:1 to 5:23, App. C
Time and date
foreclosure, 5:18
Trapping notices
generally, 5:6 to 5:9
basic, nonresidential trapping
notice, 5:7
form, 5:24
homestead trapping notice, 5:8
residential construction trapping
notice, 5:7
specially fabricated materials
notice, 5:9
Uniform Declaratory Judgments Act,
3:10

MEDIATION
Generally, 8:1, 8:3
Negotiation of contract, 1:10

Residential Construction Liability
Act (RCLA), 4:23

MEETING OF MINDS
Original contract formation, 1:4

MISTAKE
“Contingent payment” and ‘‘pay-if-
paid” clauses, 2:9

MITIGATION OF DAMAGES

Residential Construction Liability
Act (RCLA), 4:25
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NEGLIGENCE
Causes of action, 3:12

NEGLIGENT
MISREPRESENTATION

Litigation, nondisclosure, 9:6

NEGOTIATION
Damages, this index
General Contractors, this index

NOTICE
Constitutional Liens, this index
Homestead requirement, 1:14
Mechanics’ Liens, this index

Negotiation of contract, limitation of
time to make claim, 1:8

Residential Construction Liability
Act (RCLA), 4:5, 4:15, 4:26,
4:27, 8:2

NUISANCE
Causes of action, 3:22

OFFER AND ACCEPTANCE
Original contract formation, 1:4

OPPORTUNITY TO INSPECT

Residential Construction Liability
Act (RCLA), 4:16, 4:26, 8:2

ORAL CONTRACT
Constitutional liens, 6:23

ORDERS OF COURT

Removal of Mechanics’ Liens and
Constitutional Liens, this index

ORIGINAL CONTRACT
General Contractors, this index

PARTIES

Uniform Declaratory Judgments Act,
3:10

PASS-THROUGH CLAIMS

Subcontractors, liability of owner to,
3:14

“PAY-IF-PAID” CLAUSES

“Contingent Payment” and “‘Pay-If-
Paid” Clauses, this index

Index-10

PAYMENT BOND CLAIM

Conditional final payment
forms, 5:32

Conditional progress payment
forms, 5:30

Unconditional final payment
forms, 5:33

Unconditional progress payment
forms, 5:31

PAYMENTS
Construction Trust Funds Act, 3:9

“Contingent Payment” and ‘‘Pay-If-
Paid” Clauses, this index

Contract, breach of, 3:2

Negotiation of contract, 1:9

Prompt Payment Act, this index

Subcontractor relationships, “flow-
down” or “conduit” clause,
2:17

PERFECTION
Mechanics’ Liens, this index

PERFORMANCE IN GOOD AND
WORKMANLIKE MANNER,
IMPLIED WARRANTY OF

Causes of action, 3:6

PLANS AND SPECIFICATIONS,
WARRANTY OF

Causes of action, 3:13
Negotiation of contract, 1:8, 1:9

POOL CONTRACTORS
Constitutional liens, 6:26

POST-JUDGMENT INTEREST
Generally, 3:18

PRE-JUDGMENT INTEREST
Generally, 3:18

PREEMPTION
Deceptive Trade Practices Act, 3:7

Residential Construction Liability
Act (RCLA), 4:4, 4:8, 4:9

PREPARATION OF CASE
Generally, 8:1, 8:2
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PRESUMPTIONS
Residential Construction Liability
Act (RCLA), contractor’s right
to offer to repurchase home,
4:24
PREVAILING PARTY
Attorney’s fees, 3:17

PREVENTION DOCTRINE
“Contingent payment” and ‘‘pay-if-
paid” clauses, 2:8
PRIME CONTRACT
General Contractors, this index

PRIORITIES
Constitutional liens, 6:21

PRIVITY
Constitutional liens, 6:2

PROMISSORY ESTOPPEL

General contractors, change orders,
2:11, 2:12

PROMPT PAYMENT ACT
Generally, App. B
Causes of action, 3:8
Disclosures, 1:18
Subcontractor relationships, 2:21
Text of act, App. B

PROOF
Evidence, this index

PUNITIVE DAMAGES
Generally, 3:20

QUANTUM MERUIT
Attorney’s fees, 3:17
Causes of action, 3:15
Construction Trust Funds Act, 3:9
General contractors, change orders,

2:15
RELIANCE

Residential Construction Liability
Act (RCLA), 4:25

Subcontractors, promissory or equita-

ble estoppel as basis to recover
when no written change order,
2:12

REMOVAL OF MECHANICS’
LIENS AND BONDING
AROUND LIEN

Action on bond, 7:25
Notice and recording, 7:24
Requirements, 7:23

REMOVAL OF MECHANICS’
LIENS AND
CONSTITUTIONAL LIENS

Generally, 5:1, 7:1 to 7:32

Appeal, no interlocutory appeal, 7:20

Arbitration, 7:18

Assignment of lien, 7:22

Attorney’s fees, 7:16, 7:32

Case law, 7:12

Civil Practice and Remedies Code,
Chapter 12, 7:21

Clerk’s certificate, form, 7:33

Constitutional liens, generally, 7:19

Contractor’s original petition, form,
7:27

Counterclaim, form, 7:28

Declaratory judgment actions, 7:1,
7:2,7:4

Evidence, 7:14

Expedited discovery, 7:6

Forms

generally, 7:26 to 7:33

attorney’s fee award, order to
remove lien, 7:32

clerk’s certificate, 7:33

contractor’s original petition, 7:27

counterclaim, 7:28

homeowner’s original petition,
7:26

order to remove lien, 7:31, 7:32

summary motion to remove lien,
7:29,7:30

Hearings
generally, 7:7, 7:9
evidence, 7:14

prevailing at hearing/order stage
versus prevailing at trial, 7:17
Homeowner’s original petition, form,
7:26
Orders
generally, 7:10
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REMOVAL OF MECHANICS’
LIENS AND
CONSTITUTIONAL LIENS
—Cont’d

Orders—Cont’d
filing of order and clerk’s certifi-
cate, 7:11
forms, 7:31, 7:32
prevailing at hearing/order stage
versus prevailing at trial, 7:17
Procedure, generally, 7:2
Response to motion, 7:8
Standing of original contractor, 7:15
Substantial compliance versus perfect
compliance, 7:3, 7:9
Summary judgment versus summary
motion, 7:13
Summary motion to remove lien,
generally, 7:4 to 7:18, 7:29,
7:30

RESERVED FUNDS
Mechanics’ liens, this index

RESIDENTIAL CONSTRUCTION
COMMISSION ACT (TRCCA)
AND RESIDENTIAL
CONSTRUCTION
COMMISSION (TRCC)

Generally, 4:1
Causes Action, this index

Warranties and performance stan-
dards, 3:3, 3:4

RESIDENTIAL CONSTRUCTION
LIABILITY ACT (RCLA)
Generally, 4:1 to 4:28, App. A
Abatement for failure to give notice
and opportunity to inspect, 4:26
Affirmative defenses of contractor,
4:25
Amendments
RCLA amendments prior to Resi-
dential Construction Commis-
sion Act (TRCCA), 4:6
2003 amendments, 4:10
2007 amendments, 4:11
2023 amendments, 4:12
Apply claimant must be seeking dam-

ages, ‘“‘construction defect,”
4:29

Index-12

RESIDENTIAL CONSTRUCTION
LIABILITY ACT (RCLA)
—Cont’d

Assignees must give RCLA notice to
preserve rights, 4:27

Attorney’s fee, 4:28

Bruce case, 4:4

“Construction defect”

apply claimant must be seeking
damages, 4:29

Counterclaims, 4:22

Dismissal for failure to give notice
and opportunity to inspect, 4:26

General contractors, disclosures,
1:16, 1:17

HB 2022

Outline and summary, changes to
the RCLA, 4:13

Historical overview, 4:1

Kimball Hill Homes Texas case, 4:5

Limitation of actions, 4:22

Limitation on damages, 4:3, 4:6, 4:8

Mediation, 4:23

Notice, 4:5, 4:15, 4:26, 4:27, 8:2

O’Donnell case, 4:3

Opportunity to inspect, 4:16, 4:26,
8:2

Original cases, 4:2
Outline and summary of HB 2022
changes to the RCLA, 4:13

Outline and summary of HB 2022,
changes to the RCLA, 4:13

Perry Homes case, 4:8
Practice and procedure, 4:14

Reasonable settlement offer, effect of
failure to make, 4:18

Repurchase of home by contractor,
4:24
Sanders case, 4:9
Second bite at apple, 4:20
Settlement offers
generally, 4:3, 4:17, 8:2
response by homeowner, 4:19
Statutory basis for recovery of
attorney’s fees, 4:28

Subrogees must give RCLA notice to
preserve rights, 4:27
Subsequent cases, 4:7
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RESIDENTIAL CONSTRUCTION
LIABILITY ACT (RCLA)
—Cont’d

Text of act, App. A
Threats to health and safety, 4:21

RETAINAGE
General contractors, 1:11
Mechanics’ Liens, this index

SETTLEMENT
Insurance, 3:12

Residential Construction Liability
Act (RCLA), this index

SHRINKAGE
Residential Construction Liability
Act (RCLA), 4:25

SIGNATURES
Mechanics’ liens, affidavits, 5:10

SPECIALLY FABRICATED
MATERIALS

Mechanics’ liens, trapping notices,
5:9
SPOLIATION OF EVIDENCE
Generally, 10:1 to 10:12
Electronic evidence, letter, 10:12
Tangible items, letter, 10:11

STANDING
Removal of mechanics’ liens and
constitutional liens, original
contractor, 7:15

STATUTE OF FRAUDS
Original contract, 1:5

STATUTES OF LIMITATION
Limitation of Actions, this index

STIPULATED SUM CONTRACTS
Generally, 1:1

SUBCONTRACTORS

Causes of action, liability of owner to
subcontractor, 3:14

Change Orders, this index

Constitutional liens, 6:2, 6:3, 7:4

“Contingent Payment” and “‘Pay-If-
Paid” Clauses, this index

Damages, this index

SUBCONTRACTORS—Cont’d

Disclosures, 1:15

“Flow-down” or ‘“‘conduit’ clause,
2:17

Forms

change work confirmation letter,
2:23
request for information letters,
2:24,2:25

Furnishing of information, obligation
regarding, 2:20

Mechanics’ lien, right to request
information necessary to perfect,
2:19

Prompt Payment Act, 2:21

Relationship with contractor, gener-
ally, 2:1 to 2:25

Request for information letters, 2:24,
2:25

Termination for convenience, 2:18

Trust Fund Act, 2:22

Typical subcontract clauses, 2:2

SUBROGATION

Residential Construction Liability
Act, subrogees must give RCLA
notice to preserve rights, 4:27

SUBSEQUENT PURCHASERS
Deceptive Trade Practices Act, 3:7

SUBSTANTIAL COMPLIANCE OR
PERFORMANCE
Causes of action, 3:16
Mechanics’ liens, perfection, 5:16
Quantum meruit, 3:15

Removal of mechanics’ liens and
constitutional liens, 7:3, 7:9

SUMMARY JUDGMENT

Removal of mechanics’ liens and
constitutional liens, 7:13

SUMMARY MOTION

Removal of Mechanics’ Liens and
Constitutional Liens, this index

SUPPLEMENTAL OFFERS

Residential Construction Liability
Act (RCLA), 4:17 to 4:19

Index-13
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SUPPLIERS
Constitutional liens, 6:12

SUSPENSION OF WORK
Negotiation of contract, 1:8, 1:9

TERMINATION
Contract, breach of, 3:2
Negotiation of contract, 1:8 to 1:10
Subcontractor relationships, 2:18

TEXAS ASSOCIATION OF
BUILDERS

Promulgation of contract forms, 1:1

TEXAS DECEPTIVE TRADE
PRACTICES ACT

Litigation, nondisclosure, 9:3

TEXAS PROPERTY CODE
CHAPTER 27

Residential Construction Liability
Act, App. A

TEXAS PROPERTY CODE
CHAPTER 28

Prompt Payment Act, App. B

TEXAS PROPERTY CODE
CHAPTER 53

Mechanic’s and Materialman’s Liens
Act, App. C

THIRD PARTIES

Negotiation of contract, owner’s right
to carry out other work or part of
work, 1:8

Residential Construction Liability
Act (RCLA), 4:25

THIRD PARTY BENEFICIARIES
Subcontractors, liability of owner to,
3:14

THREATS
Residential Construction Liability
Act (RCLA), threats to health
and safety, 4:21
TIME AND DATE
Limitation of Actions, this index
Mechanics’ Liens, this index

Index-14

TIME AND DATE—Cont’d
Negotiation of contract
length of time for completion, 1:8,
1:9
limitation of time to make claim,
1:8
payment clause, 1:9
Prompt Payment Act, this index

Residential Construction Liability
Act (RCLA), 4:15 to 4:20

TIME AS OF ESSENCE

Negotiation of contract, length of
time for completion, 1:8

TRAPPING NOTICES
Mechanics’ Liens, this index

TRUSTS AND TRUSTEES

Construction Trust Funds Act, this
index

UNCONSCIONABILITY
Deceptive Trade Practices Act, 3:7

UNIFORM DECLARATORY
JUDGMENTS ACT
Causes of action, 3:10
Mechanics’ liens, 3:10

UNJUST ENRICHMENT
Quantum meruit, 3:15

VALEBANT

General contractors, change orders,
2:15

VERIFICATION
Removal of mechanics’ liens and
constitutional liens, summary
motion to remove, 7:5

WAITING PERIOD
Homestead remodeling, 6:8

WAIVER

Consequential damages, 1:9

“Contingent payment” and ‘““‘pay-if-
paid” clauses, performance of
condition precedent, 2:7

General contractors, change orders,
2:13

Negotiation of contract,
consequential damages, 1:9
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WAIVER—Cont’d
Subcontractors, disclosure of, 1:15

WARRANTIES

Cause of action for breach
attorney’s fees, 3:17
common law fraud, 3:13
Deceptive Trade Practices Act, 3:7
express warranties, 3:3
fraud, 3:13
fraudulent inducement, 3:13
fraudulent misrepresentation, 3:13
habitability, implied warranty of,

implied warranties, 3:4 to 3:6

performance in good and
workmanlike manner, implied
warranty of, 3:6

WARRANTIES—Cont’d
Habitability, Implied Warranty of,
this index
Negotiation of contract, 1:8, 1:9
Plans and Specifications, Warranty
of, this index
Residential Construction Commis-
sion Act (TRCCA) and Residen-
tial Construction Commission
(TRCC), 3:3, 3:4
WEAR AND TEAR
Residential Construction Liability
Act (RCLA), 4:25
WITNESSES
Expert Witnesses, this index
WORK FLOW
Generally, 8:1, 8:2
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