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103.116 Exceptions unnecessary

103.201 Not needing to renew an objection or offer of proof

103.301 Court’s statement about the ruling; directing an offer of
proof

103.401 Hearing of jury—Generally

103.402 Practice in limine—The motion in limine

103.403 —The order in limine

103.404 —Appellate review

103.501 Taking notice of fundamental error

103.601 Preponderance of the evidence standard governs
evidentiary fact-finding by court

104 Preliminary Questions

104.101 Questions of admissibility generally—For the court

104.102 —Applicability of evidence rules to determinations by
the judge

104.201 Relevance that depends on a fact—Question for jury

104.202 Relevancy conditioned on fact—Applicability of rules of
evidence

104.203 Relevance that depends on a fact—Burden of proof

104.204 —Instructing the jury to determine relevance

104.205 “Connecting up”

104.301 Hearing of jury—Confessions

104.302 —When accused is a witness and so requests

104.303 —When justice so requires

104.401 Cross-examining the accused

104.501 Evidence relevant to weight and credibility

105 Limiting Evidence That Is Not Admissible Against Other

Parties or for Other Purposes

105.101 Multiple admissibility, generally

105.102 Requirement of admonition or limiting instruction

105.103 Requirement of request

105.104 Timing of limiting instruction

105.105 Form of instruction

105.106 The Bruton rule; Co-defendant’s statements in joint
trials

106 Remainder of or Related Writing or Recorded Statements

106.101 Rule 106 and the principle of completeness compared

106.102 “Immediate completeness™—Writings and recorded
statements

106.103 —“In fairness ought to be considered at the same time”

106.104 —Evidence otherwise inadmissible

106.105 The common law principle of completeness—Remainder
of conversation

106.106 —Remainder of writing

106.107 —Remainder of prior inconsistent statement
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201.100
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201.205
201.206

201.207
201.301
201.302
201.401
201.402
201.501
201.601
201.602
201.603

Judicial notice, generally

Adjudicative and legislative facts

Generally-known facts

Facts capable of accurate and ready determination

Published regulations

Municipal ordinances

Court records

The judge’s personal knowledge and expertise;
reasonable attorney fees

Judicial notice of the law

Decisional, constitutional, and public statutory law

Rules of court

Published regulations

Codified municipal ordinances

Court records

Federal laws and laws of other states and governmental

subdivisions
Laws of other nations
On court’s own motion
On party’s motion
Time of taking notice
Post-trial judicial notice
Opportunity to be heard
Effect of taking judicial notice
Instructing the jury—Civil cases
—Criminal cases

ARTICLE IITI PRESUMPTIONS

Rule
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301 Presumptions in Civil Cases, Generally

301.101
301.102
301.103
301.104
301.105
301.106
301.107
301.108
301.109

Presumption defined

Effect of a presumption

Presumptions recognized by Indiana law
Family law—Heightened quantum of proof
False presumptions

Res ipsa loquitur

Conflicting presumptions

Choice of laws issues

Presumptions in criminal cases

XV
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ARTICLE IV RELEVANCY AND ITS LIMITS

Rule 401 Te
§ 401.101
§ 401.102
§ 401.103
§ 401.104
§ 401.105
§ 401.106
§ 401.107
§ 401.108
§ 401.109
§ 401.110
§ 401.111
§ 401.112
§ 401.113
§ 401.114
§ 401.115
§ 401.116
§ 401.117

§ 401.118
§ 401.119

st For Relevant Evidence
Definition of relevant evidence
Discretion of court
Examples of relevancy in civil cases—Generally
—Punitive damages; defendant’s wealth
—Collateral source evidence
—Similar accidents or occurrences
—“Comparables” in condemnation cases
Examples of relevancy in criminal cases—Generally
—Bifurcated trials
—Exculpatory evidence
—Weapons; tools; money
—Flight; spoliation evidence
Relevancy of credibility evidence
“Background” facts
Tendency to make fact more or less probable—Generally
—dJudicially admitted facts
Fact of consequence to the action—Implied consent to
trial of unpleaded issues
—Entrapment defense in criminal cases
—“Opening the door”

Rule 402 General Admissibility of Relevant Evidence

§ 402.101

§ 402.102

Relevant evidence generally admissible; irrelevant
evidence generally inadmissible
Objecting to irrelevant evidence

Rule 403 Excluding Relevant Evidence for Prejudice, Confusion, or

§ 403.101

§ 403.102
§ 403.103
§ 403.104
§ 403.105
§ 403.106
§ 403.107
§ 403.108

§ 403.109
§ 403.110
§ 403.111
§ 403.112

Other Reasons
Exclusion of evidence on grounds of prejudice, confusion,
or waste of time
Unfair prejudice
—“Mug shots”
—Gruesome photographs—Generally
— —Pre-autopsy photographs of homicide victims
— —Autopsy photographs
— —Injuries of surviving victim in criminal case

Considerations of undue delay and needless presentation
of cumulative evidence

Confusing the issues or misleading the jury
—Audio and video recordings and transcripts
Unfair surprise

Remoteness

Rule 404 Character Evidence Not Admissible to Prove Conduct;

Exceptions; Other Crimes
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§ 404.101 Character evidence to prove conduct—Generally
§ 404.102 Rationale for rule

§ 404.103 Character in issue

§ 404.104 Exceptions—Character of accused

§ 404.105 — —Rebuttal by prosecution

§ 404.106 —Character of victim—To prove victim’s conduct
§ 404.107 — —To prove defendant’s state of mind

§ 404.108 — —Rebuttal by prosecution

§ 404.109 —Character of witness

§ 404.201 Crimes, wrongs or other acts—Generally

§ 404.202 Test for admissibility

§ 404.203 —Inclusionary Rule v. Exclusionary Rule

§ 404.204 —Sulfficiency of proof of extrinsic act

§ 404.205 —Balancing unfair prejudice and probative value
§ 404.206 —Notice

§ 404.207 —Other acts not amounting to crimes

§ 404.208 —Indirect evidence of other crimes

§ 404.209 Inseparable crimes—Generally

§ 404.210 —Part of charged offense

§ 404.211 —Inextricably intertwined acts

§ 404.212 Non-propensity purposes specifically listed in rule—

Motive
§ 404.213 —Intent
§ 404.214 — —Intent (or identity) at issue

§ 404.215 — —
§ 404.216 —Opportunity; preparation
§ 404.217 —Plan

§ 404.218 — —Plan encompassing charged and extrinsic acts—
Generally

§ 404.219 — — —Specificity of plan

§ 404.220 — —Plan to show identity or intent; modus operandi—
Generally

§ 404.221 — — —Proof of plan

§ 404.222 — —Balancing probative value and prejudice

§ 404.223 —Knowledge
§ 404.224 —Identity

§ 404.225 — —Similarity of extrinsic act

§ 404.226 — —Defendant’s commission of extrinsic act

§ 404.227 — —Alternate methods

§ 404.228 — —Discretion—Probative value and prejudice

§ 404.229 —Absence of mistake or accident

§ 404.230 Non-propensity purposes not listed in rule—Generally
§ 404.231 —Predisposition in entrapment cases

§ 404.232 —Child sex offenses

§ 404.233 —Impeachment
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§ 404.234 —Malice
§ 404.235 —Sanity
Rule 405 Methods of Proving Character
§ 405.101 Proof of character—Generally
§ 405.102 Reputation
§ 405.103 Opinion testimony
§ 405.104 Cross-examination of the character witness
§ 405.105 Notice requirements in criminal cases
§ 405.201 Specific instances of conduct
Rule 406 Habit; Routine Practice
§ 406.101 Habit of an individual
§ 406.102 Routine practice or custom of a business or group
§ 406.103 Method of proof of habit or routine practice
§ 406.104 Similar acts or occurrences
Rule 407 Subsequent Remedial Measures
§ 407.101 Subsequent remedial measures
§ 407.102 Product liability suits
Rule 408 Compromise Offers and Negotiations
§ 408.101 Evidence of offers inadmissible
§ 408.102 Statements of fact admissible
§ 408.103 Offers to non-parties
Rule 409 Payment or Offer to Pay Medical or Other Expenses
§ 409.101 Payment of medical and similar expenses
Rule 410 Withdrawn Pleas and Offers
§ 410.100 Withdrawn guilty pleas and plea negotiations—General
inadmissibility
§ 410.101 Withdrawn guilty pleas and admissions
§ 410.102 Nolo contendere pleas never admissible
§ 410.103 Offers to plead guilty
§ 410.104 Statements in connection with withdrawn pleas and plea
negotiations
§ 410.200 Exception to rule of inadmissibility—Generally
§ 410.201 —Completeness
§ 410.202 —Perjury prosecution
Rule 411 Liability Insurance
§ 411.101 Liability insurance; evidence of insurance generally
inadmissible
§ 411.102 Limitation on rule of inadmissibility
§ 411.103 Remedy
Rule 412 Sex-Offense Cases: The Victim’s or Witness’s Sexual
Behavior or Predisposition
§ 412.101 Prohibited uses
§ 412.102 Other sexual behavior
§ 412.103 Sexual predisposition
§ 412.201 Exceptions

XVviii



TaBLE oF CONTENTS

§
§
§
§
§
§
§

412.202
412.203
412.204
412.205
412.301
412.302
412.401

Criminal cases—Someone other than the defendant
—Conduct with accused person

—Constitutionally required

Civil cases—Balancing test

Procedure to determine admissibility—Motion
—Hearing

Definition of “victim”

Rule 413 Medical Expenses
§ 413.101 Statements of charges for medical expenses
§ 413.102 Prima facie evidence of reasonableness
§ 413.103 Federal Rules 413 to 415
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501.101
501.201
501.301

501.400

501.401
501.402
501.403
501.501
501.502
501.503
501.504
501.505
501.506
501.507
501.508
501.509
501.510
501.521
501.522
501.523
501.524
501.525

501.526
501.527
501.528
501.529
501.530

Privileges, generally

Waiver of privilege by voluntary disclosure

Privileged matter disclosed under compulsion or without
opportunity to claim privilege

Comment upon or inference from claim of privilege;
instruction; self-incrimination claim in civil case

Comment or inference not permitted

Claiming privilege without knowledge of jury

Jury instruction

The attorney-client privilege, generally

Applicability of privilege—Professional consultation

—Confidentiality; third persons

—Corporations and partnerships

—Successors in interest

—Question for the court

Extent of privilege—Crime or fraud

—Papers and documents

—Fact of consultation; identity

Assertion and waiver of privilege

Physician-patient privilege, generally

Purpose of the privilege

Liberality of interpretation

Statutory exceptions

Elements of privilege—Communications necessary for
treatment

—“Physician”

—“Patient”; formal relationship

Extent of privilege—Nonverbal communications
—Fact and dates of medical services

—Third parties
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501.531
501.532
501.533
501.534
501.535
501.536
501.537
501.538
501.539
501.540
501.541
501.542
501.551
501.552
501.553
501.554
501.555
501.556
501.557
501.558

501.561
501.571
501.572
501.573
501.574
501.575
501.581
501.582
501.583
501.584
501.585
501.586
501.587
501.588
501.589
501.590
501.591
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—Nontestimonial disclosures by physicians

—Crimes

—Hypothetical questions

Commenting upon exercise of privilege

Waiver of physician-patient privilege, generally

Waiver after patient’s death

Express waiver

Waiver implied from nature of case

Waiver implied from evidence; scope of waiver

Psychiatrists and psychologists

Civil commitment proceedings

Future of the physician-patient privilege

Husband-wife privilege, generally

Purpose and history of privilege

Statutory exceptions

Elements of privilege—Confidentiality

—Communication of information

—Between spouses

Inapplicability of privilege—Crime against spouse

Waiver and right to assert; comment on exercise of
privilege

Communications to members of the clergy

Informant’s privilege, generally

Helpfulness to the defense

Extent of privilege

Civil cases

Waiver

Accountant-client privilege

Newsperson’s privilege

Psychologist-patient privilege

Social workers; marriage and family therapists

Crime victim counselors

School counselors

No parent-child privilege

Voter’s privilege of non-disclosure

Trade secrets

Secrets of state and official information

Required reports

502 Attorney-Client Privilege and Work Product; Limitations on
Waiver

502.100

502.101
502.102
502.103

Attorney-client privilege and work product; limitations
on waiver

Intentional disclosure; scope of waiver

Court proceeding

Intentional



TaBLE oF CONTENTS

502.104 Same subject matter

502.105 Ought in fairness

502.201 Inadvertent disclosure

501.202 “Inadvertent”

502.203 Reasonable steps to prevent disclosure

502.204 Reasonable steps to rectify the error

502.301 Effect of parties’ agreement without court order
502.401 Effect of court order incorporating parties’ agreement
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ARTICLE VI WITNESSES

Rule 601 General Rule of Competency
§ 601.101 Competency of witnesses, generally
§ 601.102 Matters not affecting competency, generally
§ 601.103 Child witnesses
§ 601.104 Insane persons
§ 601.105 Intoxicated witnesses
§ 601.106 The “Dead Man’s Statutes”—Generally
§ 601.107 —Executors and administrators—Rule of incompetency

§ 601.108 — —Exceptions

§ 601.109 —Suits by or against heirs or devisees—Rule of
incompetency

§ 601.110 — —Will contests

§ 601.111 — —Corporations

§ 601.112 —Agents of claimants
§ 601.113 —Spouse of incompetent witness
§ 601.114 —Calling adverse party
§ 601.115 —Witnesses called by court
§ 601.116 —Contracts assigned to decedent
§ 601.117 —Objections, offers to prove
Rule 602 Lack of Personal Knowledge
§ 602.101 Requirement of personal knowledge
§ 602.102 Determination of personal knowledge
§ 602.103 Testimony induced by hypnosis
§ 602.104 Expert witnesses
§ 602.105 Lay opinions
Rule 603 Oath or Affirmation to Testify Truthfully
§ 603.101 Requirement of oath or affirmation
§ 603.102 Ability to comprehend the nature and obligation of the
oath
Rule 604 Interpreters
§ 604.101 Right to interpreter
§ 604.102 Role of interpreter; applicability of rule
§ 604.103 Other provisions for interpreters
Rule 605 Judge’s Competency as a Witness
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§ 605.101 Testimony of presiding judge
§ 605.102 Testimony in case before another judge
§ 605.103 Attorneys and other court officers
Rule 606 Juror’s Competency as a Witness
§ 606.101 Competency of jurors at trial—Generally
§ 606.102 —In-trial publicity
§ 606.201 Inquiry into validity of verdict—Generally
§ 606.202 Application of rule—Timing
§ 606.203 —Affidavits and testimony from other persons
§ 606.204 Extraneous matter, outside influence—Clear examples
§ 606.205 —Uncertain cases—dJurors’ extrajudicial knowledge
§ 606.206 — —“Correcting” the verdict
§ 606.207 — —Discussions of race during deliberations
§ 606.208 —Procedure; extent of examination
§ 606.209 Competency to support verdict
§ 606.210 Inaccurate voir dire responses
§ 606.211 Inquiry into validity of indictment
Rule 607 Who May Impeach a Witness
§ 607.101 Rule 607 and impeachment generally
§ 607.102 Impeaching own witness—Limitation on evidence that
cannot be used substantively
§ 607.103 Anticipatory impeachment; rehabilitation
§ 607.104 Collateral matters
Rule 608 A Witness’s Character for Truthfulness or Untruthfulness
§ 608.101 Impeachment by character evidence
§ 608.102 Character trait for impeachment; “general moral
character”
§ 608.103 Impeaching testimony—Reputation
§ 608.104 —Opinion
§ 608.105 Reputation evidence offered by impeachee
§ 608.201 Specific acts—Inadmissibility for impeachment

§ 608.202 — —Rule inapplicable—Specific acts admissible for
substantive purposes

§ 608.203 — — —Specific acts admissible to show bias

§ 608.204 — — —Specific acts relevant to ability to observe and
recall

§ 608.205 — —Exception to rule of inadmissibility—Cross
examination of character witness

§ 608.206 — — —Prior sexual accusations

§ 608.207 — — —Opening the door

Rule 609 Impeachment by Evidence of a Criminal Conviction
§ 609.101 General rule
§ 609.102 Specific crimes admissible
§ 609.103 Crimes not admissible
§ 609.104 Misdemeanors

xxii
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§ 609.105
§ 609.106
§ 609.107
§ 609.201
§ 609.202
§ 609.203
§ 609.301

§ 609.401
§ 609.501

Extent of questioning

Limiting instruction

Opening the door

Convictions more than ten years old—Computation

—Balancing of probative value and prejudicial effect

—Notice

Effect of pardon, annulment, or certificate of
rehabilitation

Juvenile adjudications

Pendency of appeal

Rule 610 Religious Beliefs or Opinions

§ 610.101

Religious beliefs or opinions inadmissible

Rule 611 Mode and Order of Examining Witnesses and Presenting

§ 611.101
§ 611.102
§ 611.103
§ 611.104
§ 611.105

§ 611.106
§ 611.107
§ 611.201
§ 611.202
§ 611.203
§ 611.204
§ 611.205
§ 611.206
§ 611.207
§ 611.208
§ 611.301
§ 611.302
§ 611.303

§ 611.304
§ 611.305

Evidence

Control by the court; purposes

Length of examination—Number of witnesses

—Time permitted for examination

—Repetitive or cumulative testimony

Manner and mode of examination—Narrative answers;
written direct testimony

—Order of proof and conditional admission

—Demonstrations and experiments

Scope of cross-examination

Discretion to modify scope

Effect of exceeding proper scope

“Opening the door”

Testing memory

Redirect and recross-examinations

Scope of appellate review

Constitutional provisions in criminal cases

Leading question, definition

Direct examination—General rule

—Hostile or adverse witnesses or witness identified with

another party
Cross-examination
Appellate review

Rule 612 Writing or Object Used to Refresh Memory

§ 612.101
612.102
612.103

612.201
612.202
612.301
613 W
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Refreshing recollection—Principle and procedure
Past recollection recorded distinguished
Production of writing or object used while testifying

612.104 Production of writing or object used before testifying

Terms and conditions of production and use

Sentencing hearings

Failure to produce or deliver the writing or object
itness’s Prior Statement

xx1i1
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§ 613.102
§ 613.103
§ 613.104
§ 613.105
§ 613.201
§ 613.202

§ 613.203

§ 613.204
§ 613.205
§ 613.206
§ 613.207
§ 613.208
§ 613.209

§ 613.210

InDIANA EVIDENCE

Impeachment by prior inconsistent statement

Degree of inconsistency required

Nature and form of statement

Prior inconsistent statements of opinion

Examination of impeachee concerning prior statement

Extrinsic evidence of prior inconsistent statement

Trial court discretion to vary requirements for extrinsic
evidence

Extrinsic evidence to prove statement admitted by
impeachee

Statements of party-opponent

Rehabilitation and rebuttal

—Character for truthfulness

—Remainder of writing, conversation or deposition

—Prior consistent statements

Limitations on impeachment by prior inconsistent
statement

Limiting instruction

Rule 614 Calling or Questioning a Witness

§ 614.101
§ 614.102
§ 614.103
§ 614.104
§ 614.105
§ 614.201
§ 614.202
§ 614.203
§ 614.301
§ 614.401

Calling of witnesses by court
Appointment of experts—Generally
—Required by statute

—Permitted by statute

—Required by constitution

Questions by the court—Generally
—Leading questions

—Standard of review

Objections to questioning by the court
Interrogation by juror

Rule 615 Excluding Witnesses

§ 615.101
§ 615.102
§ 615.103
§ 615.104

Excluding witnesses

Scope of prohibition under order
Persons to whom order may apply
Remedies for violation

Rule 616 Witness’s Bias

§ 616.101
§ 616.102
§ 616.103
§ 616.104
§ 616.105

§ 616.106
§ 616.107
§ 616.108
§ 616.109

XXIV

Bias, prejudice or interest of witness, generally

Agreement with prosecution

Compensation by adverse party

Interest in related litigation

Partial settlement agreements—Covenants not to
execute or sue; loan receipt agreements

Bribery or threats

Mental condition

Relationship with a party

Ulterior motives
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§ 616.110
§ 616.111

Other matters affecting credibility
Impeachment on “collateral matters”

Rule 617 Unrecorded Statements During Custodial Interrogation

§ 617.101
§ 617.102

§ 617.103
§ 617.201
§ 617.202
§ 617.203
§ 617.301
§ 617.401

Requirement of available recording of custodial
statement, generally

Admissibility of other evidence of statement and portions
offered by accused

Exceptions to recording requirement

Definitions—“electronic recording”

—“custodial interrogation”

—“place of detention”

Content of the recording of the statement

No effect on other grounds for exclusion

Volume 13

ARTICLE VII OPINIONS AND EXPERT TESTIMONY
Rule 701 Opinion Testimony by Lay Witnesses

701.100

701.101
701.102
701.103
701.104
701.105
701.106
701.107
701.108
701.109
701.110
701.111
701.112
701.113
701.114
701.115
701.116
701.117
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The opinion rule and its rationale; organization of Article
VII

Opinion based on personal perception, generally

Personal perception—Generally

—Disclosure of facts perceived

—Expert witnesses distinguished

“Skilled witnesses”

Helpfulness

Examples—Generally

—Age

—DBodily condition of another

—Bodily condition of witness

—Shoeprints

—Handwriting

—Identity

—Intoxication

—Mental processes and state of mind

—Rate of speed

—Value

702 Testimony by Expert Witnesses

Expert testimony and Article VII of the Evidence Rules

Admissibility of expert testimony, generally

Helpfulness of expert testimony; ken of lay jurors

Trial court discretion

Balancing probative value against prejudice, confusion,
or undue consumption of time

XXV
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702.106 Limited value of precedent

702.107 Qualifications of experts—Generally

702.108 —Limits of witness’s expertise

702.109 Topic of testimony—Generally

702.110 —Examples

702.111 —Scientific evidence, helpfulness—Generally

702.112 — —Blood spatter evidence

702.113 — —Reliability of eyewitness testimony
702.114 — —Stress syndromes

702.115 — —Other issues

702.116 Degree of witness’s certainty; probabilities

702.117 Expert testimony without opinion

702.118 Medical malpractice review cases

702.201 Expert scientific testimony

702.202 Reliability—Generally

702.203 —Breathalyzers

702.204 —Radar; highway truck scales

702.205 —Polygraphs

702.206 Performance of test based on reliable scientific principles

702.207 Burden of proof

702.208 “Scientific” testimony

703 Bases of an Expert’s Opinion Testimony

703.101 Bases of opinion testimony by experts, generally

703.102 Facts perceived by the expert

703.103 Facts the expert has been made aware of—Hypothetical
questions—Generally

703.104 Facts made known at the hearing—Hypothetical
questions—Effect of failure to prove an assumed fact

703.105 —Listening to the evidence

703.106 Opinions based on reports of others—Generally

703.107 —“Reasonably relied upon”

703.108 —Witness’s expertise

703.109 —Disclosure of underlying facts on direct examination

703.110 —Surveys and public opinion polls

703.111 —Physician’s opinions based on statement of patient

704 Opinion on an Ultimate Issue

704.101 Opinion on an ultimate issue

704.201 Impermissible topics for opinions, generally

704.202 Intent in a criminal case

704.203 Guilt or innocence in a criminal case

704.204 Truth or falsity of allegations

704.205 Whether a witness has testified truthfully

704.206 Legal conclusions

705 Disclosing the Facts or Data Underlying an Expert’s

Opinion
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§
§
§
§
§

§

705.101

705.102
705.103

705.104
705.105
705.106

Basis for opinion need not be disclosed before opinion is
stated

Opinion must have basis

Discretion to require disclosure of basis before statement
of opinion

Cross-examination of the expert

—Hypothetical questions on cross-examination

Summary judgment affidavits

ARTICLE VIII HEARSAY
801 Definitions

Rule
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801.100
801.101
801.102
801.201
801.301
801.302

801.303
801.304
801.305
801.306
801.307
801.401
801.402
801.403

801.404
801.405
801.406
801.407
801.408
801.409
801.410
801.411
801.412
801.413
801.414
801.415
801.416
801.417
801.418
801.419
801.420

Organization of Article VIII and Rule 801

Statement—Oral or written assertion

—Conduct intended as an assertion

“Declarant”

Definition of hearsay

Offered as proof of matters asserted in the extrajudicial
statement—Generally

—Reason for investigation

—Assertions capable of being true

—Verbal parts of acts; verbal acts

Presence of party

“Present and available”—The abrogated Patterson rule

Statements that are not hearsay

Declarant-witness’s prior statement—Generally

—Trial testimony; subject to cross-examination
concerning the statement

—Timing of offer

—Balancing prejudice and probative value

Inconsistent sworn statements—Generally

—“Inconsistency”

—Trial, hearing, other proceeding, or deposition

—Impeachment compared, included

Prior consistent statements—Generally

—Express or implied charge

—Timing of prior statement and motive

—Limited admissibility

—Simultaneous consistent and inconsistent statements

Prior identification of a person

Statement by party-opponent—Generally

Party’s own statement

Statement adopted by a party—Generally

—Tacit or adoptive admissions

Statement by party’s agent or servant
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801.421
801.422
801.423
801.424
801.425
801.426

InDIANA EVIDENCE

—Attorneys

Judicial admissions; stipulations

Statement of party’s co-conspirator—Generally
—Proof of conspiracy

—In course and furtherance of conspiracy
Co-party’s admissions

802 The Rule Against Hearsay

802.101
802.102
802.103

Hearsay evidence generally inadmissible; exceptions
Reasons for exclusion of hearsay
Confrontation and the hearsay rule

803 Exceptions to the Rule Against Hearsay—Regardless of
Whether the Declarant Is Available as a Witness

803.100 Awvailability of declarant immaterial; “res gestae”; “self
serving”

803.101 Present sense impression

803.102 Excited utterance

803.103 Then existing mental, emotional or physical
condition—Generally

803.103A —Statements of emotion or intent

803.103B —Statements of pain or physical condition

803.104 Statements for purposes of medical diagnosis or
treatment

803.105 Recorded recollection

803.106  Records of regularly conducted activity—Generally

803.106A —“Regularly conducted activity of a business”

803.106B —Personal knowledge

803.106C —Electronically kept records

803.106D —Opinions and diagnoses

803.106E —Authentication; “qualified witness”

803.106F —Lack of trustworthiness

803.106G —Police reports

803.107 Absence of entry in records of regularly conducted
activity

803.108 Public records and reports—Generally

803.108A —Types of records

803.108B — —Regularly conducted and reported activity

803.108C — —Matters observed and reported pursuant to legal
duty

803.108D — —Factual findings resulting from investigation

authorized by law

803.108E —Trustworthiness
803.108F —Exclusions
803.108G —Effect of exclusions on business records

803.109
803.110

Public records of vital statistics
Absence of public record or entry
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§ 803.111 Records of religious organizations concerning personal
or family history

§ 803.112 Certificates of marriage, baptism, and similar
ceremonies

§ 803.113 Family records

§ 803.114 Records of documents that affect an interest in
property

§ 803.115 Statements in documents that affect an interest in
property

§ 803.116 Statements in ancient documents

§ 803.117 Market reports and similar commercial publications

§ 803.118 Statements in learned treatises, periodicals, or
pamphlets

§ 803.119 Reputation concerning personal or family history

§ 803.120 Reputation concerning boundaries or general history

§ 803.121 Reputation concerning character

§ 803.122 Judgment of a previous conviction

§ 803.123 Judgments involving personal, family, or general
history or a boundary

§ 803.124 Other exceptions

Rule 804 Exceptions to the Rule Against Hearsay—When the

Declarant Is Unavailable as a Witness
804.100 Hearsay exceptions requiring unavailability, generally
804.101 Unavailability—Exemption because of privilege
804.102 —Refusal to testify despite court order
804.103 —Claim of lack of memory
804.104 —Physical or mental illness; death
804.105 —Inability to procure attendance
804.106 Unavailability procured by proponent of statement
804.201 Former testimony—Generally
804.201A —Testimony in a trial, hearing, or deposition
804.201B —Declarant’s unavailability
804.201C —Motive to develop
804.201D —Opportunity to develop
804.201E —Predecessor in interest
804.202 Statement under the belief of imminent death
804.203 Declarations against interest—Generally
804.203A —Declarant’s unavailability; confrontation
804.203B —Personal knowledge
804.203C —Against declarant’s interest—Generally

804.203D — —Pecuniary and proprietary interest

804.203E — —Penal interest—Statement offered by prosecution
804.203F — — —Statement offered by accused

804.203G — —Severability of statement
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804.204 Statement of personal or family history; “pedigree”
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§ 804.205
§ 804.206

§ 804.207

InDIANA EVIDENCE

Forfeiture by wrongdoing; no residual hearsay
exception

Statements by protected persons in certain criminal
and juvenile cases

Presentation of testimony by prerecorded videotape or
closed-circuit television

Rule 805 Hearsay within Hearsay

§ 805.101

Hearsay within hearsay

Rule 806 Attacking and Supporting Credibility of Declarant

§ 806.101

Attacking and supporting credibility of declarant

Rule 807 Residual Exception

§ 807.101

No residual hearsay exception

ARTICLE IX AUTHENTICATION AND IDENTIFICATION
Rule 901 Authenticating or Identifying Evidence

§ 901.100
§ 901.101
§ 901.200

Authenticating or identifying evidence
Authentication, in general
Examples—Chain of custody

§ 901.200A —Computer-Based Evidence

§ 901.201
§ 901.202
§ 901.203
§ 901.204
§ 901.205
§ 901.206
§ 901.207
§ 901.208

§ 901.209

§ 901.210

—Testimony of witness with knowledge

—Nonexpert opinion about handwriting

—Comparison by expert witness of the trier of fact

—Distinctive characteristics and the like

—Opinion about a voice

—Evidence about a telephone conversation

—Evidence about public records

—Evidence about ancient documents or data
compilations

—Evidence about a process or system; photographs,
x-rays and computer records

—Methods provided by statute or rule

Rule 902 Evidence that is Self-Authenticating

§ 902.100
§ 902.101
§ 902.102

§ 902.103
§ 902.104
§ 902.105
§ 902.106
§ 902.107
§ 902.108
§ 902.109
§ 902.110
§ 902.111

XXX

Self-authentication, generally

Domestic public documents that are sealed and signed

Domestic public documents that are not sealed but are
signed and certified

Foreign public documents

Certified copies of public records

Official publications

Newspapers and periodicals

Trade inscriptions and the like

Acknowledged documents

Commercial paper and related documents

Presumptions created by a federal or Indiana statute

Certified domestic records of regularly conducted activity
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§ 902.112 Certified foreign records of regularly conducted activity
Rule 903 Subscribing Witness’ Testimony

§ 903.101 Testimony of subscribing witness—Generally

§ 903.102 —Wills

ARTICLE X CONTENTS OF WRITINGS, RECORDINGS
AND PHOTOGRAPHS

Rule 1001 Definitions that Apply in this Article
1001.100 Contents of writings, recordings, and photographs
1001.101 Writings
1001.201 Recordings
1001.301 Photographs
1001.401 Original
1001.501 Duplicate
1002 Requirement of the Original
1002.101 Requirement of original, or best evidence, rule
1002.102 Materiality of writing, recording, or photograph
1002.103 X-rays; photographs
1002.104 Appellate review
1002.105 Bureau of Motor Vehicles records with electronic or
digital signature
Rule 1003 Admissibility of Duplicates
§ 1003.101 Admissibility of duplicates
Rule 1004 Admissibility of Other Evidence of Contents
§ 1004.100 Admissibility of other evidence of contents—Preferences
between types of secondary evidence
1004.101 —Original lost or destroyed
1004.102 —Destruction by a party
1004.103 —Original not obtainable
1004.104 —Original in possession of opponent
1004.105 —Collateral matters
1005 Copies of Public Records to Prove Content
1005.101 Public records
1006 Summaries
1006.101 Summaries, generally
1006.102 “Voluminous” originals
1006.103 Originals’ availability to other parties
1006.104 Essential accuracy
1006.105 Foundation; admissibility of underlying originals
1006.106 Demonstrative, or “pedagogical”, summaries
distinguished
Rule 1007 Testimony or Written Admission of Party
§ 1007.101 Testimony or written admission of party
Rule 1008 Functions of Court and Jury
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§ 1008.101 Functions of court and jury
§ 1008.102 Issues for the trial judge
§ 1008.103 Issues for the trier of fact

ARTICLE XI MISCELLANEOUS RULES

Rule 1101 Evidence Rules Review Committee

Appendix A Rules and Commentary Proposed by
Regional Advisory Groups

ARTICLE I

Rule 101 Scope

Rule 102 Purpose and Construction

Rule 103 Rulings on Evidence

Rule 104 Preliminary Questions

Rule 105 Limited Admissibility

Rule 106 Remainder of Related Writing or Recorded Statements

ARTICLE 11
Rule 201 Judicial Notice

ARTICLE III

Rule 301 Presumptions in Civil Actions and Proceedings

ARTICLE IV

Rule 401 Definition of “Relevant Evidence”

Rule 402 Relevant Evidence Generally Admissible; Irrelevant
Evidence Inadmissible

Rule 403 Exclusion of Relevant Evidence on Grounds of Prejudice,
Confusion, or Undue Delay

Rule 404 Character Evidence Not Admissible to Prove Conduct;
Cenduet; Exceptions; Other Crimes

Rule 405 Methods of Proving Character

Rule 406 Habit; Routine Practice

Rule 407 Subsequent Remedial Measures

Rule 408 Compromise and Offers to Compromise

Rule 409 Payment of Medical and Similar Expenses

Rule 410 Withdrawn Pleas and Offers

Rule 411 Liability Insurance

Rule 412 Sex-Crimes;Admissibility-of Evidence of Past Sexual
Conduct;:Preeedure

Rule 413 Medical Expenses

XXX11
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ARTICLE V

Rule 501 Privileges Reeegnized
I ;om: Noti

ARTICLE VI

Rule 601 General Rule of Competency

Rule 602 Lack of Personal Knowledge

Rule 603 Oath or Affirmation

Rule 604 Interpreters

Rule 605 Competency of Judge as Witness

Rule 606 Competency of Juror as Witness

Rule 607 Who May Impeach

Rule 608 Evidence of Character and Conduct of Witness

Rule 609 Impeachment by Evidence of Conviction of Crime
Rule 610 Religious Belief or Opinions

Rule 611 Mode and Order of Interrogatories and Presentations
Rule 612 Writing or Object Used to Refresh Memory

Rule 613 Prior Statements of Witnesses

Rule 614 Calling and Interrogation of Witnesses by Court and Jury
Rule 615 Separation of Witnesses

Rule 616 Bias of Witness

ARTICLE VII

Rule 701 Opinion Testimony by Lay Witnesses

Rule 702 Testimony by Experts

Rule 703 Bases of Opinion Testimony by Experts

Rule 704 Opinion on Ultimate Issue

Rule 705 Disclosure of Facts or Data Underlying Expert Opinion
Rule 706 Court Appointed Experts

ARTICLE VIII

Rule 801 Definitions

Rule 802 Hearsay Rule

Rule 803 Hearsay Exceptions; Availability of Declarant Immaterial
Rule 804 Hearsay Exceptions; Declarant Unavailable

Rule 805 Hearsay Within Hearsay

Rule 806 Attacking and Supporting Credibility of Declarant

Rule 901 Requirement of Authentication or Identification

ARTICLE IX
Evidence Rule 902 Self-Authentication (as amended July 1, 2003)
Rule 903 Subscribing Witness’ Testimony Unnecessary
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InDIANA EVIDENCE

ARTICLE X

Rule 1001 Contents of Writings, Recordings or
Photographs

Evidence Rule 1002 Requirement of Original (as amended April 1,
2002)

Rule 1003 Admissibility of Duplicates

Rule 1004 Admissibility of Other Evidence of Contents

Rule 1005 Public Records

Rule 1006 Summaries

Rule 1007 Testimony or Written Admission of Party

Rule 1008 Functions of Court and Jury

ARTICLE XI

Rule 1101 Evidence Rules Committee
Rule 1102 USE-eof-Commentary

Appendix B Selected Indiana Rules and Statutes
TRIAL RULES
TRIAL RULE 9.1 PLEADING AND PROOF OF
CONTRIBUTORY NEGLIGENCE, ASSUMED RISK, RES
IPSA LOQUITUR, CONSIDERATION, BONA FIDE
PURCHASER, MATTERS OF JUDICIAL NOTICE—
ANSWER OF DISTRAINT

TRIAL RULE 9.2 PLEADING AND PROOF OF WRITTEN
INSTRUMENTS

TRIAL RULE 15 AMENDED AND SUPPLEMENTAL
PLEADINGS

TRIAL RULE 26 GENERAL PROVISIONS GOVERNING
DISCOVERY

TRIAL RULE 30 DEPOSITIONS UPON ORAL
EXAMINATION

TRIAL RULE 32 USE OF DEPOSITIONS IN COURT
PROCEEDINGS

TRIAL RULE 37 FAILURE TO MAKE OR COOPERATE IN
DISCOVERY: SANCTIONS

TRIAL RULE 44 PROOF OF OFFICIAL RECORD

XXXIV
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TRIAL RULE 44.1 DETERMINATION OF FOREIGN LAW

TRIAL RULE 46 EXCEPTIONS UNNECESSARY

TRIAL RULE 61 HARMLESS ERROR

CRIMINAL RULES

CRIMINAL RULE 17 AFFIDAVITS ON MOTION TO
CORRECT ERRORS; NOTICE; COUNTER-AFFIDAVITS

CRIMINAL RULE 20 EXTENSIONS OF TIME

CRIMINAL RULE 24 CAPITAL CASES

SELECTED STATUTES
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4-5-1-3
4-21.5-3-26
4-22-9-3
5-15-1-1

5-15-6-3
9-19-10-7

9-26-3-4

9-26-3-5

9-30-3-15

9-30-6-5

9-30-6-6

9-30-6-14

9-30-6-15

12-18-8-16

16-37-1-2
16-37-2-9

16-37-3-9

Copies of records and documents; evidence; official acts
and proceedings of governor; inspection of records

Conduct of hearing; evidence

Judicial notice of rules

Copies or reproductions; destruction of originals;
evidentiary value of copies

Destruction of financial records; conditions

Failure to comply; fault; liability of insurer; mitigation
of damages

Confidentiality and use of reports; disclosure of identity
of person; use as evidence at trial; certificate that
report has or has not been made

Publication of statistical information; submission of
reports to legislature

Proof of prior conviction; evidence

Breath test operators, equipment, and chemicals;
certification; rules; certificates as prima facie
evidence

Samples of, or chemical tests on, blood, urine, or other
bodily substance; liability; admissibility

Certified copies of driving and court records as prima
facie evidence

Evidence of blood alcohol content shown by chemical
tests admissible

Admissibility of testimony, report, record or
recommendation

State registrar; duties

Permanent record; public inspection; adoptee birth
records

Permanent records; public inspection

XXXV



16-39-2-6

16-39-2-7
16-39-2-8
20-28-10-17
20-28-12-5
22-3-3-6
25-2.1-14-1
25-2.1-14-2
25-2.1-14-3
25-2.1-14-4

25-2.1-14-5

25-23.6-6-1

25-26-13-15

25-33-1-17
25-40-2-2

26-2-8-102
26-2-8-112

29-1-5-3
29-1-5-3.2
31-11-4-16

31-11-4-18
31-14-6-1
31-14-6-2
31-14-6-5

31-18-3-16
31-19-8-5
31-19-11-1

31-32-11-1
31-34-12-6
31-34-13-2
31-34-13-3
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Disclosure without patient’s consent; interpretation of
records; immunities

Discovery or admissibility without patient’s consent

Court-ordered release

Teacher rights and privileges; immunity of counselors

Disclosure of information

Physical examination; physician’s statement; autopsy

Confidentiality preserved

Disclosures required by standards of profession

Property rights in client records and reports of licensee

Transfer of records without consent of client;
prohibition

Quality review use of papers; duration of record
keeping required of licensee

Matters related in official capacity; exceptions to
privilege

Confidentiality of prescriptions, records, and patient
information; disclosure; immunity

Privileged communications; exceptions

Privileged information disclosed to employee assistance
professional

26-1-3.1-308  Proof of signatures and status as holder in due

course

26-1-3.1-505 Evidence of dishonor
26-1-8.1-114 Special rules in actions against issuers of a certificated

security
Definitions
Admissibility of electronic record or signature

27-1-15.6-15 Notification of termination

Signatures

Videotape

Completion, disposition, filing and recording of
marriage certificates and marriage licenses

Marriage records, forms, and indexes

Blood or genetic testing

Objections and admissibility

Chain of custody of blood or genetic specimens taken
for testing

Special rules of evidence and procedure

Submission and filing of report and recommendation

Decree; affidavit; convictions; sex offender or predator
status

Admissibility of privileged communications

Admissibility of privileged communications

Admissibility of statements or videotapes

Requirements for admissibility of statements or
videotapes
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31-34-13-4

31-34-14-1
31-34-14-2
31-34-14-3
31-34-14-4

31-34-14-5
31-34-14-6

31-34-14-7
31-35-4-2
31-35-4-3

31-35-4-4

31-35-5-2
31-35-5-3
31-35-5-4

31-35-5-5

31-35-5-6

31-35-5-7

32-21-2-11

32-21-2-12
32-30-7-19
34-18-10-22
34-18-10-23
34-20-5-1
34-23-1-2

34-26-1-8
34-28-1-8
34-28-5-1

34-30-15-3

34-32-1-3
34-37-1-1
34-37-1-5
34-37-1-6

Informing parties of intention to introduce and contents
of statements and videotapes

Application of chapter

Court order for use of closed circuit television

Court order for use of videotapes

Children may testify outside court proceeding;
informing parties of intention to testify

Persons who may be present during child’s testimony;
closed circuit television

Persons who may be present during child’s testimony;
videotapes

Persons who may question child

Admissibility of statements or videotapes

Requirements for admissibility of statements or
videotapes

Informing parties of intention to introduce and contents
of statements and videotapes

Court order for use of closed circuit television

Court orders for use of videotapes

Children who may testify outside courtroom; informing
parties of intention to testify

Persons who may be present during child’s testimony;
closed circuit television

Persons who may be present during child’s testimony;
videotapes

Persons who may question child testifying by closed
circuit television or videotape

Recording deed or conveyance with certificate of
acknowledgment; admissibility

Certificate of acknowledgment; conclusiveness

Evidence of general reputation

Expert opinions

Report as evidence at trial; members as witnesses

Rebuttable presumption

Maintenance of action by personal representative;
damages

Hearing; affidavits or evidence

Copy of court decree as evidence

Prosecution in name of state or municipality; rules;
limitations; burden of proof; deferral program,;
community service

Confidentiality of proceedings; otherwise discoverable
information

Notice required to be given by publication

Sealed and unsealed writings

Notary public; certificates or instruments

Notice; affidavit; presumptive evidence
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34-37-1-7
34-37-1-8

34-37-2-2
34-37-3-1
34-37-4-1

34-37-4-2

34-38-1-1
34-38-1-2
34-38-2-1
34-38-2-2

34-38-2-3
34-38-3-1
34-38-4-1
34-38-4-2
34-38-4-3
34-38-4-4

34-38-4-6
34-38-4-7
34-39-1-1
34-39-3-1
34-39-4-1
34-39-4-2
34-39-4-3

34-40-1-2
34-40-3-1
34-41-1-3
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34-41-1-4

34-41-1-5
34-41-1-6
34-41-2-1
34-41-2-2
34-41-3-1
34-41-3-2
34-41-5-1
34-41-7-1
34-41-7-2
34-42-1-1
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Authentication of foreign affidavit

Proof of copies of records, instruments, office books, and
official bonds

Use of record as evidence

Proof of genuineness

Receipt of written finding of presumed death as
evidence

Receipt of official written report of capture or missing
in action as evidence

Statute books as evidence

Admissibility of certificate of secretary of state

Statute book or copy of statute; presumptive evidence

Legislative act of foreign state or territory; full faith
and credit

Proof of laws of foreign country

Foreign statutes

Common law and statutes

Information to court

Court determination; review

Presentation of admissible evidence; notice to adverse
parties

Interpretation and construction of chapter

Short title

Admissibility of decisions

Admissibility in civil action; pendency of appeal

Admissibility of proceedings and judgments

Admissibility of common law

Admissibility of records and judicial proceedings; full
faith and credit

Prima facie proof of lack of record

Presumption of correctness; evidentiary value

Admissibility of documents kept at United States land
office or office for sale of canal or Michigan road
lands

Certificate of purchase at United States land office as
evidence of title

Admissibility of sales register of Michigan road lands

Admissibility of record of evidence of real estate sale

Receipt as evidence

Recordation of patents not previously recorded

Applicability

Index as prima facie evidence

Deed as prima facie evidence

Admissibility of certificates

Admissibility of deeds

Recordation, copying, or reproduction; destruction of
original
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34-42-1-2  Admissibility of copy as original

34-42-1-3  Proof of corporate acts and proceedings

34-43-1-3  Availability of information to authorized persons

34-43.5-1-1 Applicability to proceedings

34-44-1-1  Purpose

34-44-1-2  Admissibility in personal injury or wrongful death
action

34-44-1-3  Consideration of proof of payments

34-44-2-1  Applicability

34-44-2-2  No admission of liability; admissibility of evidence

34-44-2-3  Reduction of plaintiff's award by amount of advance
payment

34-44-2-4  Insurance company

34-45-1-2 Oath

34-45-1-3  Interpreter; entitlement

34-45-1-4  Interpreter; retention or appointment; fee;
qualifications

34-45-2-1  Competent witnesses

34-45-2-2  Insane persons

34-45-2-4  Proceedings involving executor or administrator

34-45-2-5  Suits by or against heirs or devisees founded on
contract with or demand against ancestor

34-45-2-6  Transaction, conversation, or admission in absence of
deceased

34-45-2-7  Agent of decedent; making or continuing contract

34-45-2-8  Unlawfully taking or damaging personal property

34-45-2-9  Husband or wife

34-45-2-10 Adverse party

34-45-2-11 Actions by executor or administrator on contracts
assigned to decedent

34-45-2-12 Effect of lack of religious belief; moral character

34-46-3-1  Persons not required to testify

34-46-4-2  Person not compelled to disclose

34-46-5-1  Applicable provisions

34-46-6-1  Applicable provisions

35-33-5-2  Affidavit; descriptions; information to establish
credibility of hearsay; form

35-33-7-2  Probable cause; affidavit or oral presentation under
oath; record; determination; detention or release

35-34-1-8  Motion to dismiss by defendant; requisites; affidavits;
documentary evidence; hearing; disposition;
procedures

§ 35-34-1-11 Severance of offenses or separate trial of defendants

joined
§ 35-35-1-4  Withdrawal of plea; motion; requisites; procedures
§ 35-37-4-2  Credibility; general moral character
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35-37-4-3  Depositions
35-37-4-4  Sex crimes; admissibility of evidence of past sexual
conduct; procedure

§ 35-37-4-6  Application of section; “protected person” defined;
applicable offenses; admissibility of statement or
videotape; notice to defendant; jury instructions;
hearing as evidence

§ 35-37-4-8  Application of section; testimony of protected person;
closed circuit television; videotape; notice to
defendant

§ 35-37-4-12 Physical safety of victim or victim’s family in danger;
exclusion of evidence; disclosure to court

§ 35-37-4-13 “Forensic DNA analysis” defined; admissibility

§ 35-37-6-9  Confidential communications; compelling testimony;
records; temporary emergency shelters; consent to
disclosure

§ 36-1-5-5 Printed code as presumptive evidence in legal
proceedings

§ 36-2-11-19 Affidavit; recording in miscellaneous records; record as

prima facie evidence
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Volume 12

Article I General Provisions

Rule 101
Scope

§ 101.201
§ 101.404
§ 101.405
§ 101.407

Rule 103

General applicability

Rules inapplicable—Miscellaneous proceedings—
Proceedings relating to sentencing

Rules inapplicable—Miscellaneous proceedings—
Proceedings relating to probation or parole

Rules inapplicable—Miscellaneous proceedings—
Preliminary juvenile matters

Rulings on Evidence

103.103
103.104
103.105
103.106

103.107
103.108

103.109
103.112
103.113
103.115
103.201
103.402
103.404
103.501
Rule 104
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Requirement of prejudice—Generally

Requirement of prejudice—Other similar evidence

Requirement of objection—Generally

Requirement of objection—Following motion in limine or
motion to suppress

Requirement of objection—Specificity—At Trial

Requirement of objection—Specificity—Consistency on
appeal

Requirement of objection—Timeliness

Offers to prove—General requirement

Offers to prove—Method of making offer

Objections in non-evidentiary phases of the trial

Not needing to renew an objection or offer of proof

Practice in limine—The motion in limine

Practice in limine—Appellate review

Taking notice of fundamental error

Preliminary Questions

§ 104.301
Rule 105

Hearing of jury—Confessions

Limiting Evidence That Is Not Admissible Against Other Parties
or for Other Purposes

§ 105.101
§ 105.103
§ 105.106

Multiple admissibility, generally
Requirement of request
The Bruton rule; Co-defendant’s statements in joint trials

Article II Judicial Notice
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Rule 201

Judicial Notice

§ 201.102 Generally-known facts

§ 201.103 Facts capable of accurate and ready determination

§ 201.106 Court records

§ 201.107 The judge’s personal knowledge and expertise; reasonable
attorney fees

§ 201.201 Decisional, constitutional, and public statutory law

§ 201.205 Court records

§ 201.301 On court’s own motion

§ 201.302 On party’s motion

§ 201.402 Post-trial judicial notice

Article III Presumptions

Rule 301

Presumptions in Civil Cases, Generally

§ 301.102 Effect of a presumption

§ 301.103 Presumptions recognized by Indiana law

§ 301.104 Family law—Heightened quantum of proof
§ 301.105 False presumptions

§ 301.106 Res ipsa loquitur

§ 301.109 Presumptions in criminal cases

Article IV Relevancy and Its Limits

Rule 401

Test For Relevant Evidence

§ 401.103 Examples of relevancy in civil cases—Generally

§ 401.105 Examples of relevancy in civil cases—Collateral source
evidence

§ 401.107 Examples of relevancy in civil cases—“Comparables” in
condemnation cases

§ 401.108 Examples of relevancy in criminal cases—Generally

§ 401.110 Examples of relevancy in criminal cases—Exculpatory
evidence

§ 401.112 Examples of relevancy in criminal cases—Flight; spoliation
evidence

§ 401.114 “Background” facts

§ 401.115 Tendency to make fact more or less probable—Generally

§ 401.117 Fact of consequence to the action—Implied consent to trial
of unpleaded issues

§ 401.119 Fact of consequence to the action—“Opening the door”

Rule 403

Excluding Relevant Evidence for Prejudice, Confusion, or

Other Reasons

§ 403.101 Exclusion of evidence on grounds of prejudice, confusion, or
waste of time

§ 403.102 Unfair prejudice

§ 403.106 Unfair prejudice—Gruesome photographs—Autopsy
photographs
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§ 403.107
§ 403.108

§ 403.109
§ 403.110

§ 403.111
Rule 404

Unfair prejudice—Gruesome photographs—Injuries of
surviving victim in criminal case

Considerations of undue delay and needless presentation of
cumulative evidence

Confusing the issues or misleading the jury

Confusing the issues or misleading the jury—Audio and
video recordings and transcripts

Unfair surprise

Character Evidence Not Admissible to Prove Conduct;
Exceptions; Other Crimes

§ 404.101
§ 404.103
§ 404.107

§ 404.201
§ 404.202
§ 404.206
§ 404.207
§ 404.208
§ 404.209
§ 404.210
§ 404.211
§ 404.212
§ 404.213
§ 404.214

§ 404.215
§ 404.216
§ 404.217
§ 404.219
§ 404.223
§ 404.224
§ 404.229

§ 404.233
Rule 406

Character evidence to prove conduct—Generally

Character in issue

Exceptions—Character of victim—To prove defendant’s
state of mind

Crimes, wrongs or other acts—Generally

Test for admissibility

Test for admissibility—Notice

Test for admissibility—Other acts not amounting to crimes

Test for admissibility—Indirect evidence of other crimes

Inseparable crimes—Generally

Inseparable crimes—Part of charged offense

Inseparable crimes—Inextricably intertwined acts

Non-propensity purposes specifically listed in rule—Motive

Non-propensity purposes specifically listed in rule—Intent

Non-propensity purposes specifically listed in rule—
Intent—Intent (or identity) at issue

Non-propensity purposes specifically listed in rule—
Intent—Similarity

Non-propensity purposes specifically listed in rule—
Opportunity; preparation

Non-propensity purposes specifically listed in rule—Plan

Non-propensity purposes specifically listed in rule—Plan—
Plan encompassing charged and extrinsic acts—
Specificity of plan

Non-propensity purposes specifically listed in rule—
Knowledge

Non-propensity purposes specifically listed in rule—
Identity

Non-propensity purposes specifically listed in rule—
Absence of mistake or accident

Non-propensity purposes not listed in rule—Impeachment

Habit; Routine Practice

§ 406.101
Rule 407

Habit of an individual

Subsequent Remedial Measures

§ 407.101
Rule 408

Subsequent remedial measures

xi
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Compromise Offers and Negotiations

§ 408.101 Evidence of offers inadmissible

Rule 410

Withdrawn Pleas and Offers

§ 410.101 Withdrawn guilty pleas and admissions

Rule 411

Liability Insurance

§ 411.102 Limitation on rule of inadmissibility

Rule 412

Sex-Offense Cases: The Victim’s or Witness’s Sexual Behavior or
Predisposition

§ 412.101 Prohibited uses

§ 412.103 Sexual predisposition

§ 412.201 Exceptions

§ 412.202 Criminal cases—Someone other than the defendant
§ 412.204 Criminal cases—Constitutionally required

§ 412.301 Procedure to determine admissibility—Motion
§ 412.302 Procedure to determine admissibility—Hearing
Rule 413

Medical Expenses

§ 413.101 Statements of charges for medical expenses

§ 413.102 Prima facie evidence of reasonableness

Article V Privileges

Rule 501

Privileges

§ 501.101 Privileges, generally

§ 501.201 Waiver of privilege by voluntary disclosure

§ 501.400 Comment upon or inference from claim of privilege;
instruction; self-incrimination claim in civil case

§ 501.401 Comment or inference not permitted

§ 501.402 Claiming privilege without knowledge of jury

§ 501.502 Applicability of privilege—Professional consultation

§ 501.503 Applicability of privilege—Confidentiality; third persons

§ 501.505 Applicability of privilege—Successors in interest

§ 501.508 Extent of privilege—Papers and documents

§ 501.509 Extent of privilege—Fact of consultation; identity

§ 501.510 Assertion and waiver of privilege

§ 501.524 Statutory exceptions

§ 501.553 Statutory exceptions

§ 501.561 Communications to members of the clergy

§ 501.571 Informant’s privilege, generally

§ 501.584 Social workers; marriage and family therapists

§ 501.591 Required reports

Article VI Witnesses

Rule 601
General Rule of Competency

Xii
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§ 601.103 Child witnesses

§ 601.107 The “Dead Man’s Statutes”—Executors and
administrators—Rule of incompetency

§ 601.117 The “Dead Man’s Statutes”—Objections, offers to prove

Rule 602

Lack of Personal Knowledge

§ 602.101 Requirement of personal knowledge

§ 602.104 Expert witnesses

Rule 603

Oath or Affirmation to Testify Truthfully

§ 603.101 Requirement of oath or affirmation

§ 603.102 Ability to comprehend the nature and obligation of the
oath

Rule 606

Juror’s Competency as a Witness

§ 606.101 Competency of jurors at trial—Generally

§ 606.102 Competency of jurors at trial—In-trial publicity

§ 606.204 Extraneous matter, outside influence—Clear examples

§ 606.207 Extraneous matter, outside influence—Uncertain cases—
Discussions of race during deliberations

§ 606.208 Extraneous matter, outside influence—Procedure; extent of
examination

§ 606.210 Inaccurate voir dire responses

Rule 607

Who May Impeach a Witness

§ 607.102 Impeaching own witness—Limitation on evidence that
cannot be used substantively

§ 607.104 Collateral matters

Rule 608

A Witness’s Character for Truthfulness or Untruthfulness

§ 608.101 Impeachment by character evidence

§ 608.104 Impeaching testimony—Opinion

§ 608.201 Specific acts—Inadmissibility for impeachment

§ 608.204 Specific acts—Inadmissibility for impeachment—Rule
inapplicable—Specific acts relevant to ability to observe
and recall

§ 608.207 Specific acts—Inadmissibility for impeachment—Exception
to rule of inadmissibility—Opening the door

Rule 609

Impeachment by Evidence of a Criminal Conviction

§ 609.101 General rule

§ 609.105 Extent of questioning

§ 609.201 Convictions more than ten years old—Computation

§ 609.202 Convictions more than ten years old—Balancing of
probative value and prejudicial effect

Rule 611

Mode and Order of Examining Witnesses and Presenting

Evidence

§ 611.106 Manner and mode of examination—Order of proof and
conditional admission

xiii



InDIANA EVIDENCE

§ 611.201 Scope of cross-examination

§ 611.204 “Opening the door”

§ 611.302 Direct examination—General rule

Rule 612

Writing or Object Used to Refresh Memory

§ 612.102 Past recollection recorded distinguished

Rule 613

Witness’s Prior Statement

§ 613.102 Degree of inconsistency required

§ 613.201 Extrinsic evidence of prior inconsistent statement

§ 613.202 Trial court discretion to vary requirements for extrinsic
evidence

§ 613.203 Extrinsic evidence to prove statement admitted by
impeachee

Rule 614

Calling or Questioning a Witness

§ 614.105 Appointment of experts—Required by constitution

§ 614.201 Questions by the court—Generally

§ 614.301 Objections to questioning by the court

§ 614.401 Interrogation by juror

Rule 615

Excluding Witnesses

§ 615.101 Excluding witnesses

§ 615.102 Scope of prohibition under order

§ 615.103 Persons to whom order may apply

§ 615.104 Remedies for violation

Rule 616

Witness’s Bias

§ 616.101 Bias, prejudice or interest of witness, generally

Rule 617

Unrecorded Statements During Custodial Interrogation

§ 617.103 Exceptions to recording requirement

§ 617.203 Definitions—“place of detention”

Volume 13

Article VII Opinions and Expert Testimony

Rule 701

Opinion Testimony by Lay Witnesses

§ 701.102 Personal perception—Generally

§ 701.104 Personal perception—Expert witnesses distinguished
§ 701.105 “Skilled witnesses”

§ 701.115 Examples—Mental processes and state of mind
Rule 702

Testimony by Expert Witnesses

§ 702.102 Admissibility of expert testimony, generally

§ 702.103 Helpfulness of expert testimony; ken of lay jurors

Xiv
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702.104
702.105

702.107
702.108
702.110
702.114

702.117
702.118
702.202
702.203
702.205
702.208
Rule 703
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Trial court discretion

Balancing probative value against prejudice, confusion, or

undue consumption of time
Qualifications of experts—Generally
Qualifications of experts—Limits of witness’s expertise
Topic of testimony—Examples
Topic of testimony—Scientific evidence, helpfulness—
Stress syndromes
Expert testimony without opinion
Medical malpractice review cases
Reliability—Generally
Reliability—Breathalyzers
Reliability—Polygraphs
“Scientific” testimony

Bases of an Expert’s Opinion Testimony

703.101
703.102
703.103

703.107

703.108
703.109

[P0 Pogl MoV oclvod]

Rule 704

Bases of opinion testimony by experts, generally

Facts perceived by the expert

Facts the expert has been made aware of—Hypothetical
questions—Generally

Opinions based on reports of others—“Reasonably relied
upon”

Opinions based on reports of others—Witness’s expertise

Opinions based on reports of others—Disclosure of
underlying facts on direct examination

Opinion on an Ultimate Issue

§ 704.203
§ 704.204
§ 704.205
§ 704.206
Rule 705

Guilt or innocence in a criminal case
Truth or falsity of allegations

Whether a witness has testified truthfully
Legal conclusions

Disclosing the Facts or Data Underlying an Expert’s Opinion

§ 705.102
§ 705.104
§ 705.106

Opinion must have basis
Cross-examination of the expert
Summary judgment affidavits

Article VIII Hearsay

Rule 801

Definitions

§ 801.101
§ 801.302

§ 801.303
§ 801.307

§ 801.410
§ 801.411

Statement—Oral or written assertion

Offered as proof of matters asserted in the extrajudicial
statement—Generally

Offered as proof of matters asserted in the extrajudicial
statement—Reason for investigation

“Present and available”—The abrogated Patterson rule

Prior consistent statements—Generally

Prior consistent statements—Express or implied charge

XV



§ 801.412

§ 801.416
§ 801.417
§ 801.419

§ 801.421
§ 801.422
§ 801.424
§ 801.425

Rule 802

InDIANA EVIDENCE

Prior consistent statements—Timing of prior statement
and motive

Statement by party-opponent—Generally

Party’s own statement

Statement adopted by a party—Tacit or adoptive
admissions

Statement by party’s agent or servant—Attorneys

Judicial admissions; stipulations

Statement of party’s co-conspirator—Proof of conspiracy

Statement of party’s co-conspirator—In course and
furtherance of conspiracy

The Rule Against Hearsay

§ 802.101
§ 802.103
Rule 803

Hearsay evidence generally inadmissible; exceptions
Confrontation and the hearsay rule

Exceptions to the Rule Against Hearsay—Regardless of
Whether the Declarant Is Available as a Witness

§ 803.100

§ 803.101
§ 803.102
§ 803.103A

§ 803.104

§ 803.105
§ 803.106
§ 803.106A

§ 803.106E
§ 803.106F

§ 803.106G
§ 803.108
§ 803.108A
§ 803.108F
§ 803.116
§ 803.117
§ 803.118

Rule 804

Availability of declarant immaterial; “res gestae”; “self
serving”

Present sense impression

Excited utterance

Then existing mental, emotional or physical condition—
Statements of emotion or intent

Statements for purposes of medical diagnosis or
treatment

Recorded recollection

Records of regularly conducted activity—Generally

Records of regularly conducted activity—“Regularly
conducted activity of a business”

Records of regularly conducted activity—Authentication;
“qualified witness”

Records of regularly conducted activity—Lack of
trustworthiness

Records of regularly conducted activity—Police reports

Public records and reports—Generally

Public records and reports—Types of records

Public records and reports—Exclusions

Statements in ancient documents

Market reports and similar commercial publications

Statements in learned treatises, periodicals, or
pamphlets

Exceptions to the Rule Against Hearsay—When the Declarant Is
Unavailable as a Witness

§ 804.101
§ 804.104
§ 804.201
§ 804.201B

Xvi

Unavailability—Exemption because of privilege
Unavailability—Physical or mental illness; death
Former testimony—Generally

Former testimony—Declarant’s unavailability
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§ 804.201C Former testimony—Motive to develop

§ 804.202  Statement under the belief of imminent death

§ 804.203  Declarations against interest—Generally

§ 804.203C Declarations against interest—Against declarant’s
interest—Generally

§ 804.203E Declarations against interest—Against declarant’s
interest—Penal interest—Statement offered by
prosecution

§ 804.203F Declarations against interest—Against declarant’s
interest—Penal interest—Statement offered by accused

§ 804.205 Forfeiture by wrongdoing; no residual hearsay exception

§ 804.206 Statements by protected persons in certain criminal and
juvenile cases

Rule 805

Hearsay within Hearsay

§ 805.101 Hearsay within hearsay

Article IX Authentication and Identification

Rule 901

Authenticating or Identifying Evidence

§ 901.100 Authenticating or identifying evidence

§ 901.101 Authentication, in general

§ 901.200 Examples—Chain of custody

§ 901.200A Examples—Computer-Based Evidence

§ 901.202 Examples—Nonexpert opinion about handwriting

§ 901.204 Examples—Distinctive characteristics and the like

§ 901.205 Examples—Opinion about a voice

§ 901.209 Examples—Evidence about a process or system,;
photographs, x-rays and computer records

§ 901.210 Examples—Methods provided by statute or rule

Rule 902

Evidence that is Self-Authenticating

§ 902.111 Certified domestic records of regularly conducted activity

Article X Contents of Writings, Recordings and
Photographs

Rule 1002

Requirement of the Original

§ 1002.104 Appellate review

Rule 1003

Admissibility of Duplicates

§ 1003.101 Admissibility of duplicates

Rule 1005

Copies of Public Records to Prove Content
§ 1005.101 Public records

Rule 1008

Functions of Court and Jury

§ 1008.103 Issues for the trier of fact

xvii
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Article XI Miscellaneous Rules

Rule 1101
Evidence Rules Review Committee

Appendix B Selected Indiana Rules and Statutes
Trial Rules

Trial Rule 9.2 Pleading and proof of written
instruments

Trial Rule 32 Use of depositions in court proceedings
Criminal Rule 24 Capital cases

Selected Statutes

§ 5-15-1-1

Copies or reproductions; destruction of originals; evidentiary

value of copies

§ 9-30-6-5

Breath test operators, equipment, and chemicals; certification;

rules; certificates as prima facie evidence

§ 9-30-6-6

Samples of, or chemical tests on, blood, urine, or other bodily

substance; liability; admissibility

§ 12-18-8-16

Admissibility of testimony, report, record or recommendation

§ 12-18-8-18 Privileged discussions, determinations,
conclusions, and recommendations /New/

§ 12-18-9-7 Action upon request for assistance from local
domestic violence fatality review team;
limitations on liability; records [New]/

§ 12-18-9-15 Privileged discussions, determinations,
conclusions, and recommendations /New/

§ 16-37-2-9

Permanent record; public inspection; adoptee birth records

§ 16-37-3-9

Permanent records; public inspection

§ 16-39-2-6 Disclosure without patient’s consent;
interpretation of records; immunities;
individualized mental health safety
plans [Retitled]

§ 25-26-13-15

Confidentiality of prescriptions, records, and patient

information; disclosure; immunity

§ 29-1-5-3

Signatures

§ 29-1-5-3.2

Video recording, photographs, or audio recordings
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§ 31-11-4-18

Marriage records, forms, and indexes

§ 31-18-3-16

Special rules of evidence and procedure

§ 31-18.5-3-16 Procedures [New/

§ 31-19-11-1

Decree; affidavit; convictions; sex offender or predator status

§ 31-34-14-1

Application of chapter

§ 32-21-2-11 Admissibility of instrument recorded without
acknowledgment’s or proof’s
certificate [Retitled]

§ 32-21-2-12 Acknowledgment’s or proof’s certificate of
instrument; conclusiveness [Retitled]

§ 34-23-1-2

Maintenance of action by personal representative; damages

§ 34-28-5-1

Prosecution in name of state or municipality; rules; limitations;

burden of proof; deferral program; community service

§ 34-41-5-1

Deed as prima facie evidence

§ 35-37-4-4

Sex crimes; admissibility of evidence of past sexual conduct;

procedure

§ 35-37-4-6

Application of section; “protected person” defined; applicable

offenses; admissibility of statement or videotape; notice to

defendant; jury instructions; hearing as evidence

§ 35-37-4-8

Application of section; testimony of protected person; closed

circuit television; videotape; notice to defendant
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