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(b) Failure to Present Evidence
or Witnesses During Trial or
Guilt Phase of Trial

Generally
Conceding guilt

(¢) Failure to Present Evidence
or Witnesses During
Sentencing or Penalty Phase
of Trial

Generally; effect
Capital murder prosecution
Perjured or false testimony

(d) Presentation of, or Failure to
Present, Defenses

Generally; self-defense

Alibi defense

Double jeopardy

Insanity and other related defenses
Intoxication

Other defenses

(5) Instructions to Jury

Failure to request jury instruction
—Relating to particular defenses
Failure to object to jury instruction
—Relating to particular defenses

(6) Judgment and Sentence
Generally
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§512

§ 513 Failure to inform defendant as to noneligibility for

§514
§515
§516

§517

§ 518
§519

§ 520

§521
§ 522

§ 523

§ 524
§ 525
§ 526
§ 527

§ 528

§ 529

Sentencing; failure to object to imposition of
nonguideline sentence

parole
c. Representation on Appeal

Generally
Failure to timely file notice of appeal

Failure or delay in obtaining transcript or filing
appeal brief

Failure to argue or raise certain issues; where
issue has merit

—Where issue has no merit

—Where issue has not been preserved for
appellate review

Failure to cite in appeal brief particular court
decision as supporting authority

d. Conflict of Interest; Joint
Representation of Codefendants

Generally

Joint representation as violative of right to
effective representation

Test for conflict of interest barring joint
representation

Representation on motions to withdraw plea
Representation of witness or victim
Other circumstances of conflict

Showing of prejudice as not necessary to establish
violation of right

Duty of court when there is possible conflict of
interest

Waiver

Table of Laws and Rules
Key Number Table

Correlation Table
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§ 538
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§ 544

§ 545
§ 546
§ 547
§ 548
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5. Waiver or Loss of Right to Counsel; Right
of Self-Representation

a. Waiver or Loss of Right to Counsel

Generally; right to waive assistance by counsel

Limitation of waiver to charges or stage of
proceedings where made

Failure to request assistance of counsel as waiver

Guilty plea as waiver

Court’s duty to renew offer of counsel after waiver

—Particular stages of proceedings

b. Establishing Valid Waiver of Counsel

(1) In General

Generally

Requirement that waiver be of record or in
writing

Effect of particular circumstances on validity of
waiver

(2) Requirement that Waiver Be
Voluntary, Knowing, and
Intelligent; Faretta Inquiry

Generally

Determining whether waiver was knowing and
intelligent; Faretta inquiry

Necessity of inquiry in particular cases

Factors considered

Sufficiency of inquiry

Particular waivers of counsel as voluntary,
knowing, and intelligent

c. Right of Defendant to Self-
Representation

(1) In General

Generally

Right as guaranteed by state constitution

Right of self-representation on appeal

Court’s duty to inform defendant of right to
self-representation
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§ 549
§ 550
§ 551

§ 552

§ 553
§ 554
§ 555
§ 556
§ 557
§ 558
§ 559

§ 560
§ 561
§ 562

§ 563

§ 564
§ 565

§ 566
§ 567

§ 568

§ 569

Necessity of timely request

Necessity of unequivocal request

Specific rights included in right of
self-representation

Waiver of right

(2) Duty of Court Where Request for
Self-Representation is Made by
Defendant; Faretta Inquiry

Generally

Necessity for Faretta inquiry

Particular warnings or determinations required
Factors considered by court

—Legal knowledge or experience

Particular inquiries as sufficient

Particular inquiries as insufficient

(3) Limitations or Restrictions on
Right

(a) In General

Generally
Right as dependent on waiver of counsel
Right as subject to termination for cause

(b) Hybrid Representation;
Defendant Acting as Co-
Counsel

Lack of constitutional right to hybrid
representation

—Proceedings other than trial
When hybrid representation may be permitted

(4) Appointment of Standby Counsel
Where Defendant Exercises Right
of Self-Representation

Generally

Permissibility of standby counsel’s participation
with defendant’s approval

Permissibility of standby counsel’s participation
relating to courtroom protocol and procedures

Limitations on standby counsel’s participation
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B. COURT-APPOINTED COUNSEL AND
PUBLIC DEFENDERS

1. In General

a. Generally

§ 570 In general; constitutional right to court-appointed
counsel

§ 571 Statutory provision for court-appointed counsel

§ 572 Right as limited to services of not more than one
court-appointed counsel

§ 573 Right to hybrid representation

§ 574 Right as limited to state court system

§ 575 Right to particular or different counsel

b. When Counsel Provided

§ 576 Generally; under court rule or statute
implementing constitutional right
§ 577 Duty of booking officer concerning right to counsel

c. Offenses or Proceedings for Which
Counsel Provided

§ 578 Generally

§ 579 Additional offenses

§ 580 Drunk driving

§ 581 Appeal; postconviction proceedings

§ 582  Order of no imprisonment as effecting right to
counsel

d. Appointment in Capital Cases

§ 583 Generally; minimum standards for appointment
§ 584 Appeal from judgment imposing death penalty
§ 585 Application for executive clemency

e. Duty of Court Prior to Appointment of
Public Defender

§ 586 Generally

§ 587 When there is conflict of interest between
defendant and court-appointed attorney

§ 588 When there is conflict of interest between or
among codefendants represented by court-
appointed counsel

§ 589 —Where conflict arises from excessive caseload of
court-appointed counsel
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§590 Duty of court-appointed counsel

f. Duty of Appointed Counsel to Appeal

§591 Generally

§ 592 Withdrawal from appeal on ground that appeal is
frivolous or without merit

§ 593 —Withdrawal from appeal after transmittal of
record of proceedings to appellate court

§ 594 Withdrawal from appeal on ground of defendant’s
waiver of right to appeal

g. Duty of Court When Defendant
Requests Discharge of Court-
Appointed Counsel

§ 595 Generally
§ 596 Failure to conduct inquiry or discharge counsel;
illustrations

2. Determination of Indigency

§ 597 Generally

§ 598 When determination of indigency must be made

§ 599 Affidavit of indigency; application fee

§ 600 —Financial information

§ 601 Presumptions and burden of proof

§ 602 Determination of indigency by clerk

§ 603 —Specific facts or circumstances considered

§ 604 —Review of clerk’s determination

§ 605 Indigent minors or adult tax-dependent persons

§ 606 Partial indigency

§ 607 Where defendant is erroneously or improperly
determined to be indigent

§ 608 Revocation of appointment of counsel when
defendant is no longer determined to be indigent

3. Compensation and Expenses of Appointed
Counsel

§ 609 Generally

§ 610 Compensation for representation at trial and on
appeal; statutory guidelines

§ 611 —Court’s authority to depart from statutory fee
guidelines

§ 612 Compensation for representation in executive
clemency proceedings
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§ 613 Compensation for representation in postconviction
collateral proceedings in capital cases

§ 614 Compensation for representation in proceedings
for writ of prohibition

§ 615 Procedure for recovering fees; application,
evidence, and findings by court

IV. SUMMARY OR BENCH TRIAL

A. CONDUCT OF TRIAL

§ 616 Generally; when bench trial may be conducted

§ 617 Determination of voluntariness of confession and
issue of guilt in single hearing

§ 618 Motion for judgment of acquittal

§ 619 Motion for new trial or arrest of judgment

B. APPELLATE REVIEW

1. In General
§ 620 Generally; allowance of oral argument
§ 621 Dismissal and reinstatement of appeal
§ 622 Issues reviewable upon appeal

2. Scope and Standards of Review; Findings
of Fact
§ 623 Generally
§ 624 Admission and consideration of inadmissible
evidence
§ 625 Sufficiency of evidence

V. PRELIMINARY INVESTIGATION AND
COLLECTION OF EVIDENCE

A. SEARCH AND SEIZURE
1. Overview

a. Governing Law

§ 626 Generally; federal constitutional provisions

§ 627 Florida constitutional provisions

§ 628 —Amendment requiring conformity to Fourth
Amendment; effect

§ 629 Purpose of constitutional protections against
unreasonable searches and seizures
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§630
§631
§ 632
§ 633

§ 634
§ 635
§ 636

§ 637
§638
§639

§ 640
§ 641
§ 642

§ 643
§ 644
§ 645

§ 646
§ 647
§ 648

§ 649

General rules of construction

Determination and standards of reasonableness
—Balance of interests

Liability for wrongful search or seizure

b. What Constitutes Search or Seizure

(1) General Considerations

What constitutes search
—Canine sniff
What constitutes seizure

(2) Requirement of Government
Action

Government action
Legitimacy of conduct exceeding jurisdiction
Action by private parties

c. Probable Cause
(1) Overview
(a) General Considerations

Generally
Level of certainty required
Fellow officer rule

(b) Observation of Officer as
Providing Probable Cause;
Odors

General considerations
Police drug dogs
Containers

(2) Information from Informants
(a) General Considerations

Generally; totality-of-circumstances test
Anonymous informants
Citizen-informants

(b) Confidential Informants
Generally
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§ 650 Corroboration of tip
§ 651 Disclosure of identity

d. Exclusionary Rule

(1) Overview

§ 652  Generally; nature and purpose of exclusionary

rule

§ 653  Applicability

§ 6564 —Evidence obtained in reliance on
unconstitutional statute

§ 655 —Violation of knock-and-announce statute

§ 656 Arrest relying on inaccurate information
§ 657 Motion to suppress; grounds

(2) “Fruit of the Poisonous Tree”
Doctrine

(a) General Considerations
§ 658 Generally; exclusion of evidence derivative of or

tainted by illegal or unlawful conduct
§ 659 Causation requirement; “but for” test

(b) Factors Allowing
Admissibility of Alleged
Illegally Obtained Evidence

§ 660 Generally; attenuation between taint and
discovery or seizure of evidence

§ 661 Independent source
§ 662 Inevitable discovery

(3) Types of Evidence Suppressed

(a) Confessions

§ 663 Generally; effect of attenuation on admissibility
§ 664 Factors considered in determining admissibility

§ 665 Effect of illegal arrest in home on admissibility of
subsequent statement or confession

(b) Tangible Evidence Seized
During Illegal Arrest or
Detention

§ 666 Generally
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§ 667

§ 668

§ 669
§ 670

§671
§ 672
§673

§ 674
§ 675
§ 676
§ 677
§678
§ 679

Abandoned property
(c) Identification of Person
Generally

2. Nature and Extent of Constitutional
Protections; Who Can Object to Search

a. Scope of Personal Protection

Generally; significance and determination of
reasonable expectation in privacy

Physical intrusions; searches beneath person’s
skin

—Blood tests

—Surgery

Information conveyed to third party

b. Reasonableness of Expectation of

Privacy as to Particular Personal
Effects

Generally

Containers; controlled deliveries
Abandoned property

—Garbage

Books and papers; compulsory production
Work office and computer

§ 679.50 Government issued property

§ 680
§ 681
§ 682

§ 683
§ 684
§ 685
§ 686
§ 687
§ 688
§ 689

c. Reasonableness of Expectation of
Privacy as to Particular Places

Generally
Residential premises

—Hotels, motels, and other temporary
accommodations

—Adjacent areas; curtilage

—Backyard

Open fields

Business premises

Jails and custodial facilities

Automobiles and other modes of transportation
Hospitals and other health-care facilities

xliii
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d. Plain View and Open View Doctrines
(1) Plain View Doctrine

(a) In General

§ 690 Plain view defined; observation during prior valid
intrusion

(b) Application of Plain View
Doctrine

§ 691 General requirements

§ 692 Probable cause to connect item with criminal
activity

§ 693 Rejection of inadvertent discovery requirement

§ 694 Legality of officer’s presence

§ 695 Scope of search permitted

(2) Open View Doctrine

(a) In General

§ 696 Generally; observation by nonintrusion

§ 697 Preintrusion observation or view from without
before entry

§ 698 Probable cause to connect item observed with
criminal activity

(b) Legitimacy of Enhanced
Open View Observation

§ 699 Flashlights or other methods of illumination

§ 700 Binoculars, telescopes, and similar visual
enhancement devices

§ 701 Aerial observations

§ 702 Electronic surveillance devices

e. Standing to Object to Search or
Seizure

§ 703  Generally; test to determine standing

§ 704  Vicarious assertion of rights; automatic standing
§ 705 Relevance of ownership or possessory interests

§ 706 Disclaimer of knowledge or interest

§ 707 Residents of premises

§ 708 —Overnight guests and other visitors

§ 709 Owners and lessees of automobiles
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§ 710

§ 711
§ 712
§ 713
§ 714
§ 715
§ 716

§ 717
§ 718

§ 719
§ 720
§ 721
§ 722
§ 723

§ 724
§ 725
§ 726

§ 727

§ 728
§ 729
§730
§731

§ 732

—Occupants; car thieves
3. Search Warrants

a. In General

Search warrant defined

—Inspection warrants

Necessity for search warrant

—Exceptions to warrant requirement
Construction of search warrant statutes
Securing premises pending receipt of warrant

b. When and by Whom Issuable

(1) In General
Generally
Issuance of anticipatory search warrant
(2) Function of Issuing Officer

Generally
Evaluation of specific facts of case
Determination of probable cause
Review of issuance
Federal warrants
(3) Grounds for Issuance of Warrant

Generally
Grounds to search private dwelling
Narcotics laws being violated within dwelling

c. Application and Affidavit
(1) In General

(a) Generally

In general; necessity of application and sworn
affidavit

(b) Showing of Probable Cause

Generally

Level of proof required
Factors considered
“Fellow officer rule”

(¢) Additional Proof
Generally
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§736
§ 737
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§ 744
§ 745
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§ 747
§ 748

§ 749
§ 750
§ 751
§ 752
§ 753
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Attachment of affidavit and other documents to
warrant

(2) Sufficiency of Affidavit to Support
Finding of Probable Cause for
Warrant

(a) In General

Generally
Search-all-persons-present warrant

(b) Nature or Source of
Information

Hearsay

Confidential informant
Citizen informant
“Controlled buy” of narcotics

(¢) Time Between Offense and
Application

Generally
Factors considered
Case by case determination of staleness

(3) Particularity of Description

Generally

Description of place to be searched
—Multi-unit buildings

Description of property to be seized
—Nature of property to be seized
Description of suspected person

d. Execution of Warrant
(1) In General

Command to addressee to execute warrant
Service of warrant

Time of execution

—Execution at night or on Sunday
Obstruction of service or execution of warrant
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§ 754

§ 755
§ 756
§ 757
§ 758
§ 759

§ 760
§ 761
§ 762

§763
§ 764
§ 765
§ 766
§ 767

§768

§ 769
§ 770
§ 771

§ 772
§773
§ 774
§ 775

§776

Return and procedure thereon

(2) Knock and Announce
Requirement

(a) In General

Generally; justification for forced entry
Time for opportunity to respond

What constitutes break-in

Excessive or unnecessary destruction
Effect of consent

(b) Exceptions to Knock and
Announce Requirement

Generally
Peril to officers or others
Likelihood of destruction of evidence

(3) Scope of Search Under Warrant

Generally

Particularity of items to be searched or seized
Place to be searched; curtilage

—Vehicles near or on premises

Detention and search of persons on premises

e. dJudicial Review of Warrant and
Execution Thereof

Generally; good faith exception to exclusionary
rule

—Inapplicability

Probable cause determination

False statements in affidavit; evidentiary
(“Franks”) hearing

—Analysis of affidavit containing false statements

Affidavit including illegally obtained facts

Omission of material fact from affidavit

Substantial compliance with statutory
requirements

4. Warrantless Searches
a. In General
Generally
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Burden of proof

Characterization of search by objective view of
facts

Entry based on arrest warrant

b. Exigent or Emergency Circumstances

Generally

Scope of search based on emergency
Justification for investigation
—Homicide scene

—Destruction of evidence

c. Searches with Consent

(1) In General
Generally

§ 785.50 Knock and talk encounters

§ 786
§ 787
§ 788
§ 789

§ 790
§ 791
§ 792
§ 793
§ 794
§795
§ 796
§ 797

§ 798
§ 799
§ 800

§ 801

xlviii

Determination of consent by trial court
—Implied consent

Burden of proof of voluntary consent
—Presumption raised by illegal police conduct

(2) Determination of Voluntariness;
Factors Considered

Generally

Miranda warnings

Coercive conduct by police

Submission to apparent legal authority
Consent of person in police custody
Language difficulties

Drug or alcohol impairment of defendant
Withdrawal of consent

(3) Authority to Consent

(a) In General

Third persons; common authority
—Indicia of common authority
Apparent authority

(b) Particular Persons with
Common Authority to
Consent to Search

Joint occupants
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§ 803
§ 804
§ 805
§ 806

§ 807
§ 808

§ 809
§ 810
§ 811
§ 812

§ 813
§ 814
§ 815
§ 816
§ 817
§ 818
§ 819

§ 820
§ 821
§ 822
§ 823

§ 824

§ 825
§ 826

§ 827

—Minors

—Objections of other party
Landlords

Owners and drivers of automobiles
Other persons

(4) Scope or Extent of Search
Pursuant to Consent

Generally

Automobiles; containers in passenger
compartment

—Trunk

Container within container

Search of person

—Genitals or crotch searches

d. Search of Automobile or Other
Vehicles of Transportation

Generally; justification for search without warrant
Vehicles excepted from warrant requirement
Probable cause requirement

Exigent circumstances requirement

Scope of search of vehicle

—Containers or packages in vehicle

Incidence or immediacy of search following seizure

e. Search and Seizure Incident to Arrest
(1) In General

Generally; justification

Requirement of lawful arrest; probable cause

—Issuance of notice to appear

Relationship of time and place as between arrest
and search

—General exploratory search distinguished

(2) Permissible Extent of Search
Incident to Arrest

Generally

Luggage, purses, and other containers carried by
arrestee

Automobiles and containers within; Belton
“bright-line rule”

xlix
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§ 828 —Effect of recent occupancy
§ 829 Persons; protective sweep of premises

f. Inventory Searches

(1) In General; Search of Arrestee

§ 830 Generally; justification

§ 831 Scope of search; administrative procedures
§ 832 —Preincarceration search of possessions

§ 833 —Strip searches

(2) Impounded Vehicles

§ 834 Generally

§ 835 Requirement of custody of vehicle

§ 836 Grounds for impoundment of vehicle

§ 837 Alternatives to impoundment

§ 838 Search of containers in impounded vehicle

g. Regulatory, Administrative, and Other
Searches

§ 839 Airport and boarding security searches

§ 840 Automobile checkpoints

§ 841 —Sobriety checkpoints

§ 842 —Agricultural vehicle inspections

§ 843 Motor vehicle or vessel dealers’ lots, salvage
yards, or repair shops

§ 844 Boat inspections and searches

§ 845 Border searches

§ 846 Fire scene searches

§ 847 Inspections of pervasively regulated businesses

§ 848 School searches

§ 849 —Applicable standard

§ 850 Prisons or detention facilities searches

§ 851 Residence or business premises

5. Stop and Frisk

a. In General; Seizure and Consensual
Encounter Distinguished

(1) Varying Levels of Encounter in
General

§ 852 General considerations
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§ 854

§ 855
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§ 857
§ 858
§ 859

§ 860
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§ 863
§ 864
§ 865
§ 866
§ 867
§ 868
§ 869

§ 870
§871
§ 872

§ 873
§ 874
§ 875
§ 876
§ 877

What constitutes seizure
Determination

(2) Permissibility of General Police
Inquiry
General considerations
Reasonable suspicion of improper conduct not
required
Knock and talk
Police demand distinguished
Refusal to respond to police inquiry

(3) Test for Distinguishing Seizure
From Consensual Encounter

General considerations
Significance of place of encounter

b. Temporary Detentions or Stops

(1) Overview

General considerations

Florida Stop and Frisk Law

Terry stops, generally

Reasonable suspicion defined
—Particular circumstances
—Comparison with other standards
Consideration of totality of circumstances
—Specific factors

(2) Particular Circumstances;
Observations and Knowledge of
Officer

Presence in high-crime area
Flight from approaching officer

Presence in public street during late and unusual
hours

Appearance of drug transaction or usage
—Use of drug courier profile

Quick, furtive, or suspicious movements
Location of vehicle

Person’s presence in area as unusual or
incongruous
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Person’s youth or youthful appearance
Other circumstances or situations

(3) Stop Based on Information from
Third Parties

(a) General Considerations

Overview

Reliance on police flyers or bulletins

—“Be on the look out” (BOLO) alerts

Report of generalized, suspicious activity
Amount of detail in description provided by tip

(b) Who Provides Information

Generally; anonymous tipster
Citizen informants

Confidential or known informants
Victims and witnesses

(4) Special Considerations with
Respect to Automobile Stops

Generally

Pretext stops

Police roadblock

Traffic violations or offenses
Ordering occupants out of vehicle

(5) Scope and Duration of Detention
(a) General Considerations

Scope and duration of detention in general
Movement of suspect; station house detentions
Fingerprinting

Use of force in temporary detention
Identification of suspect

(b) Permissible Duration of
Detention

General considerations
Factors considered; reasonableness
Temporary detentions of personal property
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c. Frisks

(1) Justification for Frisk of Suspect

§902 Generally; belief that suspect is armed
§ 903 What constitutes dangerous weapon
§904 Tips

§ 905 Nature of suspected offense

§ 906 Suspicious movements or circumstances
§ 907 Suspicious bulges in clothing

(2) Scope of Frisk

§ 908 Generally

§ 909 Automobiles

§ 910 Seizure of object found during frisk
§ 911 —“Plain feel” doctrine

6. Disposition of Seized Property; Forfeiture
of Contraband

a. Disposition of Seized Property

§912 Generally; inherent power of court to order return
of property

§ 913 Statutory authority to order return of property
seized under search warrant

§914 Court’s exercise of power to order return of
property

§ 915 —Evidentiary hearing; disposition of property

§ 916 Special considerations with respect to certain
types of property

§ 917 —Firearms

§ 918 —Unclaimed evidence

b. Forfeiture of Contraband; Florida
Contraband Forfeiture Act

(1) In General

§919 Generally; purpose of law

§ 920 Nature of Act; construction

§ 921 Effect of seizure of property; divestiture of right,
interest, and title

§ 922 Replevin or other proceedings to recover seized
property

§ 923 Definition of claimant; bona fide lienholder
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§ 943
§ 944

liv

FLORIDA JURISPRUDENCE 2D

—Determining standing to contest forfeiture
proceeding

(2) Property Subject to Forfeiture

(a) In General

Generally; contraband article used in unlawful
conduct

Definition of contraband article

Currency as contraband

—Factors indicative of connection between
currency and drug felony

Forfeiture of other property in lieu of inaccessible
forfeitable property

(b) Forfeiture of Vessel, Vehicle,
Aircraft, and Other Property
Facilitating Felony Involving
Contraband

Generally

Where forfeiture not justified

Where vehicle or vessel is instrumentality of
offense

Presumption of criminal facilitation

(3) Property Interests Protected from
Forfeiture; Innocent Owners

Generally; interest of innocent property owner

—Owner of leased vehicle

Interest of record title holder; determination of
ownership

Interest of co-owner; husband and wife

Interest of lienholder

(4) Adversarial Preliminary Hearing

Generally

Definitions

Due process considerations

Notice of right to adversarial preliminary hearing
upon seizure of personal property

—Method of requesting hearing; setting hearing

Right to adversarial preliminary hearing prior to
seizure of real property; lis pendens
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§ 949
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§951
§ 952
§ 953
§ 954

§ 955

§ 956
§ 957
§ 958

§ 959
§ 960
§ 961

§ 962
§ 963
§ 964
§ 965

Conduct of adversarial preliminary hearing;
finding of probable cause
—Evidence used to establish probable cause
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(5) Forfeiture Proceeding

(a) In General

Generally; applicable rules of procedure

Complaint and responsive pleadings; filing and
service

—Style and contents of complaint

Notice of complaint

Right to jury trial

Settlement of forfeiture action

Burden and degree of proof

Probable cause determination and order of
forfeiture

—Effect of order

(b) Disposition of Forfeited
Property

Generally
Law enforcement trust funds
—Uses of forfeiture trust funds

(c) Prevailing Claimant’s Rights

Generally
Damages
Attorney’s fees; costs

INTERCEPTION OR ELECTRONIC
SURVEILLANCE OF COMMUNICATIONS

1. Overview

a. In General; Governing Law

Generally

State constitutional right to privacy

—Fourth Amendment ramifications

Review of telecommunications records by National
Security Letters

v
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§980
§981
§ 982

§ 983
§ 984
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Interception with consent

b. Definitions

”, «

“Wire communication”; “aural transfer”

Cordless telephone communication

“Oral communication”

“Electronic communication”; “electronic
communications system”; “remote computing
service”

“Electronic storage”

“Intercept”; “contents”

c. Use of Intercepted Communication as
Evidence

(1) Generally

Prohibition of use as evidence of intercepted wire
or oral communication

Suppression of contents of communication

—“Aggrieved person”; standing to object

(2) Authorization for Disclosure and
Use of Intercepted
Communications

Generally

In giving testimony in judicial or governmental
proceedings

Privileged communications

2. Authorization for Interception of Wire,
Oral, or Electronic Communication

a. In General

Generally; who may authorize application

Offenses for which interception may be sought

Form and contents of application

—Circumstances in which place of interception
need not be specified

b. Issuance of Order Authorizing
Interception

When order may issue
—Exhaustion of other investigative techniques
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§ 985
§ 986
§ 987

§ 988
§ 989
§ 990

§ 991
§ 992

§ 993
§ 994

§ 995
§ 996
§ 997

§ 998
§ 999
§ 1000

§ 1001
§ 1002

§ 1003
§ 1004

—Determination of probable cause

Contents of order

—Direction of assistance of service provider and
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(¢) Validity and Sufficiency of
Evidence before Grand Jury
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Incriminating testimony or documents

b. Motion for Dismissal of Indictment or
Information

(1) In General

Generally
Time for filing motion
State’s traverse or demurrer

Grounds presented by motion for dismissal of
indictment or information
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Case When Material Facts are
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Requirement that facts in motion be specifically
alleged and that motion be verified
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swearing of jury
§ 1292 —Coney rule and its effect

d. Pronouncement of Judgment and
Imposition of Sentence; Commitment
Proceeding and Restitution Hearing
§ 1293 Pronouncement of judgment and imposition of
sentence
§ 1294 —Use of audiovisual devices in defendant’s
absence
§ 1295 Resentencing or correction of sentence
§ 1296 Commitment proceeding; restitution hearing

3. Waiver or Loss of Right to Be Present

a. In General

§ 1297  Generally; right to be tried in absentia for
misdemeanor

§ 1298 Waiver of presence in capital cases

§ 1299 Waiver by counsel; defendant’s ratification or
acquiescence

§ 1300 Necessity of record of waiver

§ 1301 Necessity of timely objection to defendant’s
absence; effect of request for postconviction
relief

b. Voluntarily Absenting Self from
Courtroom without Leave of Court,
Disrupting Proceedings, or Fleeing
Jurisdiction as Waiver of Right to Be
Present

§ 1302 Generally
§ 1303 Removal for disruptive conduct

c. Requirement of Knowing, Intelligent,
and Voluntary Waiver

§ 1304 Generally

Ixxii



TABLE oF CONTENTS

§ 1305 Where absence is due to illness
§ 1306 Burden of proof of voluntary waiver of presence

D. JURISDICTION

1. In General

§ 1307  Generally

§ 1308 Waiver or consent to subject matter jurisdiction

§ 1309 Effect of improper jurisdiction

§ 1310 Concurrent jurisdiction; as between federal and
state courts

2. Factors Affecting Jurisdiction

§ 1311 Manner in which accused is brought before court
§ 1312 —Illegal arrest

§ 1313 —Extradition

§ 1314  Guilty plea

§ 1315 Double jeopardy or collateral estoppel

3. Jurisdiction of Particular Courts

a. Circuit Courts

§ 1316 Generally

§ 1317 Felonies and misdemeanors arising out of same
circumstances

§ 1318 Lesser included offenses
§ 1319 Severance and joinder of claims and defendants
§ 1320 Appellate jurisdiction

b. County Courts

§ 1321  Generally
§ 1322 Misdemeanors

4. Jurisdiction as Affected by Place or Nature
of Offense

§ 1323  dJurisdiction dependent on offense charged

§ 1324  State criminal jurisdiction

§ 1325 Offense committed within or outside of state
§ 1326 —Homicide

§ 1327 Offense based on omission to perform duty
imposed by Florida law

§ 1328  Special maritime jurisdiction

Ixxiii



FLORIDA JURISPRUDENCE 2D

§ 1329 Contempts

E. VENUE

1. In General

§ 1330 Definitions and distinctions

§ 1331 Constitutional considerations
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arraignment
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1. In General
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Oral pronouncement of probation conditions

c. Suspension of Sentence and Stay of
Execution

Generally
Delay in imposition of sentence
Limitation on withheld sentence

Stay of execution of sentence upon appeal or by
Governor

6. Correction of Sentence; Change, and
Reduction or Increase, of Sentence

a. Correction of Illegal Sentence

Generally

What constitutes “illegal sentence”

Evidentiary hearing not required

Successive motions

Challenges to jail credit computations

Challenges to convictions

Motion to vacate, set aside, or correct sentence
distinguished

Application of Apprendi to resentencing

Procedure for filing motion to correct sentencing
error; response thereto

b. Modification of Legal Sentence

Generally; decrease of sentence
Increase of sentence

Increase upon resentencing after attacking
sentence

—Presumption of vindictiveness

c. Correction of Clerical or Ministerial
Errors

Generally; nunc pro tunc entry

SENTENCING IN FLORIDA
1. In General

Overview of criminal sentencing
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6. Correction of Sentence

Sentence based on miscalculated scoresheet
total

Sentence based on miscalculated score sheet
total—When computational error may be
raised by defendant

Sentence based on score sheet omitting
applicable factor

Other grounds

7. Appeal and Review of Sentence

a. In General
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Effect of failure to raise issue or move to correct
error or sentence at trial court level

Scope of review on appeal of departure sentence
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SENTENCE OF DEATH OR LIFE
IMPRISONMENT FOR CAPITAL FELONIES;
SEPARATE PENALTY PROCEEDINGS

1. In General

a. General Principles
Generally; constitutional considerations
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b. Specific Aggravating Circumstances
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Conviction

Generally; requirement of conviction

Particular felonies deemed violent
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(2) Capital Drug Trafficking Felonies
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4. Imposition of Sentence
a. In General

(1) Sentencing Jury
Generally; Spencer hearing before trial or special
jury
Waiver of trial jury or jury trial
Resentencing
(2) Evidence Considered; Procedure

(a) General Considerations

Generally; test of relevancy and admissibility
Victim impact evidence

(b) Mitigating Circumstances

Generally; consideration of all mitigating
evidence in record

Notice of intent to present mental mitigating
circumstances

Rebuttal

Refusal to present mitigating evidence

(c) Extrajudicial Factual Basis
for Sentence

Generally; disclosure
Presentence investigation report

(d) Procedure

Presentation and order of proof
Closing arguments
Instructions to jury

b. Determination of Sentence

(1) Respective Roles of Jury and

Court
(a) Recommendation of Sentence
by Jury
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Unanimity of recommendation
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HABITUAL OR SUBSEQUENT OFFENDERS
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Inapplicability of habitual offender statute to
certain felonies
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illiteracy

§ 288  Guilt of another person; sufficiency of exculpatory
evidence

§ 289 Failure to provide consular notification

IV. CRIMES AGAINST PERSON AND PUBLIC
DECENCY

A. ABORTION
1. In General
a. Constitutional Considerations

§290 Generally
§291 Standard of review as affected by burden on right

b. Regulation of Abortion Right
(1) In General

§ 292 Generally

§ 293 Partial-birth abortion

§294 Spousal notification

§ 295 Period of gestation; trimester analysis

clxxviii



TABLE oF CONTENTS

§ 296 Significance of viability of fetus
(2) Informed Consent to Abortion
§ 297 Generally

(3) Parental Notification
Requirements for Minor’s
Abortion

(a) In General

§298 Generally
§ 299 Parental notification requirements; exceptions to
notification

(b) Judicial Waiver or Bypass of
Notification

§ 300 Generally

§301 Remand

§ 302 Out-of-state minors; applicability
§ 303 Constitutionality

§ 304 Factors considered

2. Other Abortion Restrictions

a. In General

§ 305 Obstruction of entrance to abortion clinic

§ 306 Abortion referral and counseling

§ 307 Advertising of drugs to procure miscarriage
§ 308 Indigency

b. On Physicians and Medical Personnel

§ 309 Generally; criminal liability

§ 310 Persons authorized to terminate pregnancy

§ 311 Required standard of medical care

§ 312 Termination in third trimester

§ 313 Refusal to participate in abortion

§ 314 Experimentation on and disposal of fetal remains
§ 315 Reporting requirements

B. ADULTERY

§ 316 Generally; criminal liability
§ 317 Elements of offense; proof

clxxix



FLORIDA JURISPRUDENCE 2D

§ 318 Form and sufficiency of indictment

§ 319 Evidence; admissibility

§ 320 —Weight and sufficiency

§ 321 —What constitutes living in open adultery

C. ASSAULT AND BATTERY; CULPABLE
NEGLIGENCE

1. Assault and Battery

a. In General

§ 322 Generally
§ 323 Criminal prosecution with regard to injunction
against repeat violence

b. Assault

(1) Overview

§ 324 Generally
§ 325 Necessity for physical contact or injury

(2) Elements of Assault

(a) In General

§ 326 Intent to do violence
§ 327 Apparent ability to carry out threat
§ 328 Doing of some act creating fear in victim

§ 328.50 Physical act directed toward victim

(b) Threat by Word or Act

§ 329 Generally
§ 330 Effect of conditional threat

(¢) Victim’s Well-Founded Fear
of Imminent Violence

§331 Generally
§ 332 Victim’s testimony as to his or her state of mind
§ 333 Effect of victim being taken by surprise

c. Battery

(1) Overview

§ 334 Generally
§ 335 Felony battery

clxxx



TABLE oF CONTENTS

§ 336
§ 337

§ 338
§ 339

§ 340

§ 341
§ 342
§ 343
§ 344
§ 345

§ 346
§ 347

§ 348
§ 349
§ 350

§ 351
§ 352

§ 353
§ 354
§ 355

§ 356
§ 357

Domestic battery by strangulation

Battery of child by throwing, tossing, projecting,
or expelling certain fluids or materials

Battery of facility employee by throwing, tossing,
or expelling certain fluids or materials

Battery on detention or commitment facility staff
or juvenile probation officer

Battery on health services personnel

(2) Requirement of Contact or Harm
with Regard to Simple Battery

Generally; degree of injury

Requirement that contact or harm be intentional
Requirement that contact be against person’s will
What must be touched, struck, or harmed
—Vehicles

d. Aggravated Assault or Battery
(1) Aggravated Assault

(a) Overview

Generally
Assault with deadly weapon

(b) Intent to Commit Felony

Generally
Intent to commit murder
Intent to commit rape

(2) Aggravated Battery

Generally

Aggravated battery by great bodily harm,
permanent disability, or disfigurement

Aggravated battery by use of deadly weapon
Aggravated battery upon pregnant woman
Application of transferred-intent doctrine

(3) What Constitutes Deadly Weapon

(a) In General

Generally
Proof of deadly nature of weapon

clxxxi



FLORIDA JURISPRUDENCE 2D

(b) Particular Objects or
Instruments as Deadly
Weapons

§ 358 Firearms

§ 359 —Unloaded or inoperable guns
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—Spontaneous statement; excited utterance
—Time of utterance

(3) Admissions and Confessions

(a) Admissions

Generally

Tacit admissions; silence of accused
Self-serving declarations
Declarations of coconspirators

(b) Confessions

Generally
Proof of corpus delicti
Codefendant’s confession in joint trial

(4) Dying Declarations

Generally

Determination of admissibility

—Predicate or foundation for admission into
evidence

Competency of declarant

Consciousness or apprehension of impending
death

—Effect of elapsed time

Subject matter of declaration

Form and number of statements

Credible effect; refuting declaration

(5) Opinion and Expert Evidence

(a) Testimony of Lay Witnesses

Generally

Issue of self-defense
Identity of footprints
Other subjects

(b) Opinion Testimony of Expert
Witnesses

Generally

Manner and cause of death; wounds
—Blood spatters and bloodstains
“Diminished capacity” defense



TABLE oF CONTENTS

§ 680
§ 681
§ 682
§ 683

§ 684

§ 685
§ 686
§ 687
§ 688
§ 689
§ 690

§ 691
§ 692
§ 693
§ 694
§ 695

§ 696
§ 697
§ 698
§ 699

§ 700
§ 701
§ 702
§ 703
§ 704
§ 705
§ 706

Mental illness or disease
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(a) In General

Generally

Clothing of deceased

Instrument or implement of death
Models, maps, and other representations
Tests and experiments

—DNA evidence

(b) Photographs, Motion

Pictures, and Videotapes

Generally

Reenactment of crime

Photographs of location of homicide
Photographs of body of victim
—Autopsy or morgue photographs

d. Weight and Sufficiency

Generally
Circumstantial evidence
Corpus delicti

—Proof sufficient for jury to consider defendant’s
confession

Credibility of witnesses
—Testimony of an accomplice
Criminal intent

—Principals, aiders, and abettors
Premeditation

Self-defense

Appellate review
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F. HOMICIDE BY OPERATION OF MOTOR
VEHICLE

1. Types and Nature of Offenses

a. In General

§ 707 Generally
§ 708 Vessel homicide

b. Culpable Negligence

§ 709  Generally; manslaughter resulting from culpable
negligence

§ 710 What constitutes culpable negligence

§ 711 —Speeding as culpable negligence

§ 712 —Intoxication as culpable negligence

§ 713 —Falling asleep at the wheel; other particular
acts as culpable negligence

c. Vehicular Homicide

§ 714  Generally

§ 715 Relationship of vehicular homicide to
manslaughter

§ 716 Particular instances of vehicular homicide

§ 717 Vehicular homicide and leaving the scene of
accident

d. Driving Under the Influence—
Manslaughter

§ 718 Generally

§ 719 Relationship of DUI manslaughter to
manslaughter by culpable negligence

§ 720  Relationship of DUI manslaughter to vehicular
homicide

2. Defenses to Criminal Charges

§ 721 Negligence or misconduct of victim or third party

§ 722  Lack of medical treatment

§ 723 Lack of criminal intent

§ 724 Insanity defense in DUI manslaughter cases

§ 725  Defense of voluntary intoxication in DUI
manslaughter cases

§ 726  Double jeopardy
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§ 735
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§ 737
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§ 739
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§ 747

3. Procedural Matters in Prosecution of
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a. Indictment and Information
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Charges of vehicular homicide

b. Evidentiary Matters
(1) In General

Admissibility of evidence

Use of circumstantial evidence
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Drugs
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serious injury occurs

How required tests are performed when death or
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General implied consent to test for alcohol or
drugs

What constitutes probable cause to administer
tests

Admissibility of test results

Challenges to admissibility based on test
procedures

Admissibility of affidavit showing test results

Admissibility of refusal to give consent

c. Matters of Proof and Presumptions

Burden of proving manslaughter

Proving vehicular homicide

Proving DUI manslaughter

Presumptions and inferences

—Presumptions created by chemical testing

— —When testing requirements are not followed

INCEST

1. In General
Generally; definition and nature

cci



FLORIDA JURISPRUDENCE 2D

§ 748 Related offenses
§ 749 Policies underlying making incest a crime

2. Elements of Offense

§ 750 Sexual intercourse
§ 751 Knowledge

§ 752  Consanguinity

§ 7563 Force and consent

3. Proving Incest

§ 754  Generally; standard of proof
§ 755 Testimony of accomplice or victim
§ 756  Credibility issues

4. Procedural Matters

§ 757 Form and sufficiency of indictment
§ 7568  Jury instructions
§ 759 Appellate review; new trial

H. KIDNAPPING, FALSE IMPRISONMENT,
AND RELATED OFFENSES

1. Kidnapping
a. In General

§ 760 Kidnapping defined

§ 761 Kidnapping of child

§ 762 Intent to hold the victim for ransom or reward

§ 763 Intent to inflict bodily harm or terrorize

§ 764 Intent to commit or facilitate a felony; Faison test

§ 765 —Application of confinement

§ 766  Reclassification of offense; kidnapping of child
under 13 years of age

§ 767 Lesser-included offenses

§ 768 Civil liability for damages

§ 769 Defenses

b. Procedural Matters

§ 770  Sufficiency of charging instrument
§771 Venue

§ 772 Evidence

§ 773 Jury instructions
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b. Procedural Matters
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3. Custody Offenses

a. Interference with Custody

§ 786  Generally
§ 787 Presumption of knowledge of age
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b. Removal of Minor from State;
Concealment of Minor

§ 789  Generally
§ 790 Defenses

4. Human Trafficking

§ 791 Legislative findings; training
§ 792 Human trafficking

I. LEWD AND LASCIVIOUS CONDUCT;
OBSCENITY
1. Lewd and Lascivious Conduct

a. In General
§ 793 Generally
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§ 794
§ 795
§ 796
§ 797
§ 798
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§ 806
§ 807
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§ 819
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presence of a correctional facility employee
Association or cohabitation
—Elements and proof of offense
Unnatural acts
Indecent exposure
—Nudity
Sufficiency of charging instrument

b. Lewd and Lascivious Conduct
Involving Children

Offenses

—Effect of more than one person being present
during act

Validity of statutory prohibition

Evidence of offense; sufficiency

Evidence of offense; insufficiency

Evidence of offense; hearsay

Lesser-included and related offenses

Defenses

2. Obscenity

a. In General

State’s right to regulate obscene material,
constitutionality

Limitation on regulation of private possession;
child pornography

Municipal and county ordinances; constitutionality

What is obscene material

—Contemporary community standards test

—Particular materials that may be obscene

b. Offenses Involving Obscene Material

(1) In General

Generally

Providing obscene telephone or television service
Making obscene telephone calls

Requisite element of knowledge

Validity of statutory prohibitions

Civil liability for damages
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Injunctive relief
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child pornography with intent to promote
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—Use of online services
—Transmitting, penalties
Victim’s civil remedy
Federal law
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c. Search, Seizure, and Disposal of
Obscene Matter

Generally
Disposal or destruction of obscene material
Return of property seized

d. Procedural Matters
Sufficiency of charging instrument
Conduct of trial

DEFAMATION; LIBEL AND SLANDER
1. In General

a. Common-Law Libel

Generally; constitutionality of criminal sanction
Elements of libel; public effect
—DMalice and falsity

b. Statutory Offenses

Publication of libel
Communication of libelous matter for publication
Defamation of women
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Derogatory statements as to banks and building
and loan associations

c. Defenses

Privilege
Truth and good motives

2. Prosecution

Notice
Venue

Sufficiency of accusatory instrument; libel and
defamation

—Slander

Evidence; presumptions and burden of proof
—Admissibility

Trial; instructions

K. PROSTITUTION

§ 853

§ 854
§ 855
§ 856
§ 857

§ 858

§ 859
§ 860

§ 861
§ 862
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1. In General

Generally; constitutionality of statutes prohibiting
prostitution and assignation

Statutory definitions
Offense of prostitution
—Testing for sexually transmissible diseases

—Prostitution by or procurement of person known
to be infected with sexually transmissible
disease; HIV

Trial; admissibility of evidence
2. Related Offenses

Places of lewdness, assignation, and prostitution

Aiding, abetting, participating in, coercing, or
soliciting prostitution

Procurement of persons under the age of 18

Living off earnings of prostitute
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§ 863
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§ 868
§ 869
§ 870
§ 871
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§ 873
§ 874

§ 875

§ 876

OFFENSES
1. In General
a. Effect of Statute
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Generally; definition of “sexual battery”

Sexual battery by one who is in a familial
relationship with the victim

Significance of age of victim and offender

Reclassification of offenses for multiple
perpetrators

Administration of medroxyprogesterone acetate
(MPA) to persons convicted of sexual battery

(2) Requirement of Penetration or
Union
Generally
Oral penetration
Digital penetration
Offenders; criminal liability of spouse

b. Particular Elements of Sexual Battery
(1) Sexual Battery on Persons Under
12 Years of Age
Generally; elements of sexual battery as capital or

life felony; attempt

(2) Sexual Battery on Nonconsenting
Persons 12 Years Old or Older

(a) Elements of Sexual Battery
as a Life Felony

Generally; deadly weapon or physical force
Deadly weapon or physical force; lack of consent

(b) Elements of Sexual Battery
as First-Degree Felony

Generally; physically helpless or physically
incapacitated victim

Mentally defective or mentally incapacitated
victim
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Coercion of victim
Offender as law enforcement officer, correctional
officer, or correctional probation officer

c. Lesser-Included Offenses of Sexual
Battery

(1) Simple Battery

Generally

Assault offenses

Lewd, lascivious, or indecent acts

As between specific sexual battery offenses

(2) Sexual Battery as Included in
Other Crime

Generally; first-degree murder and felony murder
Burglary with intent to commit an assault

d. Related Offenses

Sexual activity with person under 18 by person
with familial or custodial authority

—Factors considered in determining existence of
familial or custodial relationship

Sexual misconduct by Juvenile Justice
Department employee

Unlawful sexual activity with certain minors

—Effect of victim’s prior sexual conduct

Duty to report sexual battery

Unlawful disclosure, publication, or broadcast of
information identifying sexual offense victim

Female genital mutilation

2. Defenses

Generally; lack of intent

Acts committed upon corpse

Age; mistake or misrepresentation
—Youth of offender

Consent

Unchastity

Abandonment of crime

3. Indictments and Informations
Generally
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(a) In General

§ 916 Victim’s out-of-court statements to rebut alleged
consent; first complaint rule

(b) Hearsay Statements of Child
Victims
§917 Generally
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5. Trial and Sentence

a. Right to Fair and Impartial Trial
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§ 936 Exclusion of public from the courtroom
§ 937 Improper prosecutorial comments
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c. Sentence on Conviction of Sexual
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Victim injury under the 1995 Sentencing
Guidelines
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Code

Multiple punishments; conviction on multiple
counts of sexual battery

—Conviction of sexual battery and other offense

Attempted sexual battery

Restrictions on place of residence for persons
convicted of certain sex offenses

(2) Sentence upon Conviction of
Sexual Battery as Capital Felony;
Death Penalty

Generally
Aggravating circumstances
Conviction of attempted capital battery

(3) Departure from Sentencing
Guidelines and Criminal
Punishment Code in Sexual
Battery Prosecutions

Generally

Emotional trauma of victim

Improper use of position of familial authority over
victim

Defendant as habitual or violent felony offender

Defendant as repeat sexual batterer

6. Sexual Predators and Sexual Offenders

Generally

Sexual predator designation
Constitutional considerations
Duty of court; plea agreements
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§ 964 Prosecutions for acts or omissions
§ 965 Civil Commitment of Sexual Predators

M. ROBBERY

1. In General

§ 966 Generally; robbery defined

§ 967 Validity of statutes; double jeopardy

§ 968 Attempted robbery

§969 Other crimes distinguished

§ 970 Persons criminally liable; aiders and abetters
§ 971 —Accessory after the fact

2. Types of Robbery

a. In General

§ 972 Robbery by sudden snatching
§973 Carjacking
§ 974 Home-invasion robbery

b. Armed Robbery

§ 975 Generally

§ 976 What constitutes a weapon

§ 977 What constitutes a deadly weapon

§ 978 What constitutes a firearm

§ 979 Significance of threat to use weapon

3. Elements of Offense
a. In General; Taking of Property from
Person or Custody of Another

§ 980 Generally; what constitutes taking

§ 981 What constitutes property

§ 982 Nonconsent of owner or person in possession

§ 983 —Taking from agent or representative of owner
§984 —Taking from persons with joint custody

b. Intent to Steal
§ 985 Generally
c. Force, Violence, or Intimidation
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4. Indictment or Information

Generally

Joinder of offenses

Sufficiency of particular allegations
—Description and value of property
—Ownership of property

5. Admissibility and Sufficiency of Evidence

a. In General

Generally

Circumstantial evidence

Proof of intent, motive, or premeditation

—Prior or subsequent acts; other crimes

Proof of robbery with weapon

Admission or confession of defendant

Testimony of accomplices

—Confession of codefendant, accomplice, or
coconspirator; Bruton rule

b. Proof of Identity

Generally

Fingerprints, ballistics, or DNA evidence
Photographic and voice identification
Field confrontation

Lineup

6. Trial, Instructions, Verdict, and Sentence
a. In General

Generally; applicable rules
Determination of factual issues

b. Instructions to Jury
Generally; applicable rules
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§ 1014 Identity of defendant
§ 1015 Specific elements of robbery
§ 1016 Lesser-included offenses

c¢. Verdict and Conviction
§ 1017 Generally
d. Sentence

§ 1018 Generally

§ 1019 Habitualized sentence

§ 1020 Departure from sentencing guidelines
§ 1021 —Exceeding statutory maximum

§ 1022 Departure sentence under the Criminal
Punishment Code

§ 1023  Multiple counts of robbery; concurrent or
consecutive sentences

§ 1024 Robbery and other offense in single transaction
§ 1025 Life imprisonment

V. CRIMES OR OFFENSES AGAINST
PROPERTY

A. ARSON AND RELATED OFFENSES
1. Arson

§ 1026 Generally

§ 1027 Definitions

§ 1028 What constitutes damage to a structure
§ 1029 Intent required for arson
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3. Indictment or Information
Generally

4. Evidence
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Corpus delicti
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BURGLARY

1. In General

Generally

“Structure,” “dwelling,” and “curtilage” defined

—Enclosure requirement

What constitutes entering or remaining

Intent

Degrees of the offense

Burglary of an occupied or unoccupied dwelling

Armed burglary

—Pocketknife

Lesser-included offenses

Facilitating burglary by impairing power or
phone service to dwelling

2. Burglary of a Conveyance
Generally

What constitutes entry
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Generally

What kind of trespass will support conviction
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Generally

Using the statutory language to charge the
offense; variance between charge and proof

Intent
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§ 1063 —Premises of estranged spouse or cohabitor
§ 1064 —Premises open to the public

§ 1065 Intoxication

§ 1066 Double jeopardy

6. Evidence

a. In General

§ 1067 Unauthorized entering or remaining
§ 1068 Intent to commit an offense

§ 1069 Evidence of stealthy entry without consent of
owner or occupant

§ 1070  Ownership of structure or conveyance entered

§ 1071 Evidence of intent to use burglary tools
possessed by defendant

§ 1072 Evidence establishing armed burglary
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(1) In General

§ 1073  Generally
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§ 1075 Defendant’s presence at or near crime scene
§ 1076 Prior offenses

(2) Possession of Stolen Property
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8. Judgment and Sentence
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§ 1110 Attempt to commit theft

(b) Grades and Degrees of Theft
Offenses

§ 1111 Grand theft

§ 1112 —Definition of motor vehicle

§ 1113  Petit theft; prior theft convictions
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§ 1167 —Money or motor vehicle returned to owner
§ 1168 Admissions and declarations; confession

§ 1169 Proof of other offenses or similar transactions
§ 1170 —Prior convictions in petit theft prosecutions
§ 1171 Proof of value

(4) Weight and Sufficiency

§ 1172  Generally

§ 1173 Circumstantial evidence

§ 1174  Proof of corpus delicti

§ 1175 Proof of intent

§ 1176 —Open or clandestine nature of taking

§ 1177 —Specific intent at time of taking

§ 1178 —Disposal of stolen property

§ 1179 Identification and ownership of property stolen
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§ 1181

§ 1182
§1183

§ 1184
§1185

§ 1186
§ 1187
§ 1188

§1189
§ 1190
§1191

§ 1192
§ 1193

§ 1194
§ 1195

§ 1196

Guilty knowledge or belief that property dealt in
was stolen
Proof of value

(5) Variance Between Allegations

and Proof

Prosecution for theft
Prosecution for dealing in stolen property
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d. Trial and Sentence

(1) In General

Generally; judgment of acquittal
Petit theft; prior convictions

(2) Questions of Law or Fact

Generally
Intent
Explanation of possession of recently stolen
property
(3) Instructions to jury

Generally; elements of offense
On defenses
On lesser-included offenses or lesser degrees

(4) Verdict

Generally

Where defendant charged with both theft and
dealing in stolen property

(5) Judgment and Sentence

Generally
On charge of petit theft; affixation of fingerprints

4. Return of Property to Owner

a. Notification of Recovery of Stolen
Motor Vehicle

Generally
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b. Procedure to Seek Return of Money or
Motor Vehicle

Generally
Objections
Order, inventory, and description

WIRETAPPING AND RELATED CRIMES
1. In General

Governing law

Criminal disclosure of subpoena, order, or
authorization

Alternative penalty for fine
2. Particular Crimes

a. Interception and Disclosure of Wire,
Oral, or Electronic Communications

(1) In General

Conduct prohibited

Punishment

Defenses

Civil remedies

Exclusivity of statutory remedies

(2) Exceptions to Prohibition Against
Interception and Disclosure

Generally

Interception by communication service; activity
incident to rendition of service

—Tracing obscene, harassing, or threatening
communication

Persons assisting in interception authorized by
court order

Interception of emergency calls

Interception with consent of parties

Interception of communications causing harmful
interference

Interception of communications of a computer
trespasser
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§ 1216  Use of pen register or trap and trace device
pursuant to court order

(3) Related Offenses

§ 1217 Divulging contents of communication by provider
of electronic communication service

§ 1218 Manufacture, distribution, or possession of
communication intercepting devices; forfeiture

§ 1219 Cutting, rerouting, or diverting of telephone lines

b. Access to and Disclosure of Stored
Communications

§ 1220 Unlawful access

§ 1221 Disclosure of contents

§ 1222 Civil remedies

§ 1223  Exclusivity of statutory remedies

c. Pen Registers and Trap and Trace
Devices

§ 1224  Generally

VI. CRIMES OR OFFENSES AGAINST
ADMINISTRATION OF JUSTICE

A. OBSTRUCTING JUSTICE
1. Resisting or Obstructing Officer

a. Resistance or Obstruction by Offering
or Doing Violence

§ 1225 Generally

§ 1226  As lesser-included offense of battery of police
officer; double jeopardy

§ 1227 Use of force; to resist unlawful arrest
§ 1228 —To resist excessive force

§ 1229 Nonarrest situations

§ 1230 Resistance within defendant’s home

§ 1231 Resistance after arrest or while defendant
incapable of doing violence

§ 1232 Where officer is aggressor
§ 1233  Attempted resistance with violence
§ 1234 Voluntary intoxication as defense
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b. Resistance or Obstruction Without
Offering or Doing Violence

(1) In General

Generally

Necessity of notice of identity of police officer or
of arrest

As lesser-included offense of resisting with
violence

Meaning of “obstruct” and “oppose”

Lawful execution of duty

—Lawful performance of legal duty as jury
question

Attempted resistance or obstruction without
violence

(2) Particular Actions as
Constituting Offense

(a) Flight from Officer

Generally
Where officer has right to detain

(b) Giving False Name to Officer

Generally
Effect of correcting false information

(c) Other Actions as Constituting
Offense

Failure to leave scene of crime on request
Acting as lookout
Profanity, obscenity, insults, and fighting words

c. Other Forms of Resistance or
Obstruction

Neglect or refusal to aid officer

Depriving officer of means to defend self or
summon assistance

Impersonating officer

—Use of uniforms or identification

Publishing officer’s address or phone number

Installing radio equipment using law
enforcement frequency
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§ 1255 Unlawful use of police communications

§ 1256  Obstruction by disguised person

§ 1257 Obstructing timber agent

§ 1258 Failure of boat operator to stop as directed

§ 1259 Compounding felony

§ 1260 Simulating legal process

§ 1261 Influencing, intimidating, or hindering officer
falsely under color of law

2. Tampering with or Retaliating Against

Witnesses or Similar Persons; Tampering
with or Fabricating Evidence

a. Tampering with Witness, Victim, or
Informant
§ 1262 Generally
§ 1263 What constitutes threat

b. Retaliating Against Witness or
Informant

§ 1264 Generally
c. Tampering with or Fabricating
Physical Evidence

§ 1265 Generally

§ 1266 Chewing or swallowing physical evidence

§ 1267 Discarding evidence in presence of arresting
officer

B. PERJURY AND SIMILAR OFFENSES
1. Perjury

a. In General

§ 1268 Perjury in official proceedings

§ 1269 —By contradictory statements

§ 1270  Perjury not in official proceeding

§ 1271  Perjury by false written declaration
§ 1272  Attempted perjury

§ 1273 Commitment for perjury

b. Elements of the Offenses

(1) In General
§ 1274  Generally
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§ 1275  Jurisdiction
§ 1276  Oath, generally
§ 1277 —Necessity that oath be required or authorized

by law
(2) Willful Falsity and Intent;
Mutual Exclusivity

§ 1278  Willful falsity and intent
§ 1279 Mutual exclusivity of contradictory statements
§ 1280 Effect of mistake

§ 1281 Effect of lack of knowledge as to truth or falsity
of statement

(3) Materiality

§ 1282  Generally
§ 1283 Materiality as question of law

§ 1284 Effect of defendant’s lack of knowledge of
statement’s materiality

§ 1285 Statements tending to bolster or weaken
credibility

(4) Official Proceeding
(a) In General

§ 1286 Generally
§ 1287 Investigation by grand jury
§ 1288 Investigation by State Attorney

(b) Matters That Are Not Official
Proceedings

§ 1289  Generally
§ 1290 Police interrogation

c. Defenses

§ 1291 Recantation of false testimony

§ 1292 Immunity

§ 1293 Duress

§ 1294  Acquittal in proceeding in which perjury was
committed

§ 1295 Double jeopardy
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d. Prosecutions
(1) Indictments and Informations

(a) In General

§ 1296 Generally

§ 1297 Counts; joinder

§ 1298 Time and place offense was committed

§ 1299 Description and jurisdiction of court

§ 1300 Description of testimony and proceeding in which
offense was committed

§ 1301 Administration of oath

§ 1302 Concluding averment

(b) False Statement as to
Material Matter

§ 1303 Falsity

§ 1304 —Perjury by contradictory statements

§ 1305 Materiality

§ 1306 —Immateriality apparent on face of pleading

(2) Evidence

(a) In General

§ 1307 Burden and standard of proof
§ 1308 —Perjury by contradictory statements
§ 1309 Nature of former proceeding
§ 1310 Administration of oath
(b) Admissibility

§ 1311 Generally

§ 1312 Parol evidence of false statement

§ 1313 Evidence as to circumstances attending
commission of prior offense

§ 1314 Evidence of defendant’s mental and physical
condition

(¢) Corroboration

§ 1315 Generally
§ 1316 Perjury by contradictory statements

(3) Trial
§ 1317 Instructions to jury
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§ 1318 Effect of pendency of action in which perjury was
committed

2. Other Similar Offenses

§ 1319 False report to law enforcement officer

§ 1320 —Attempted false report

§ 1321 Providing false information to law enforcement
officer during investigation

§ 1322 False written statement intended to mislead
public servant

C. ESCAPE AND RELATED OFFENSES;
AIDING OR ALLOWING ESCAPE

1. Escape

a. In General

§ 1323  Generally

§ 1324 Elements of offense

§ 1325 Attempted escape

§ 1326  Juvenile escape

§ 1327 Involuntarily committed person

§ 1328 Evidence

§ 1329 Particular acts as escape

§ 1330 Recapture

§ 1331 Sentence

§ 1332 —Requirement that sentence be consecutive

b. Defenses

§ 1333 Unlawfulness of custody
§ 1334 —As affected by merits of charge on which
prisoner is held

§ 1335 Necessity to escape
§ 1336  Voluntary intoxication

c. Related Offenses
§ 1337 Possession of concealed handcuff key
2. Aiding or Allowing Escape
a. Aiding Escape

§ 1338  Generally
§ 1339 Elements of offense; knowledge or intent
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§ 1340 —Lawful custody
§ 1341 Commission of offense by supplying means to
escape

b. Allowing Escape

§ 1342  Generally
§ 1343 Allowing escape by nonexecution of process

VII. CRIMES OR OFFENSES AGAINST PUBLIC
ORDER AND TRANQUILITY

A. NARCOTICS AND OTHER CONTROLLED
SUBSTANCES

1. Drug Abuse Prevention and Control

a. In General

§ 1344  Generally

§ 1345 Authorization of, and cooperation with, law
enforcement

§ 1346 “Rachel’s Law”

b. General Definitions

§ 1347 Generally; controlled substance

§ 1348 Persons involved in manufacture or transfer of
drugs

§ 1349  Activities involving manufacture or transfer of
drugs

§ 1350 —Prescription

c. Classification of Controlled Substances

§ 1351  Generally

§ 1352  As determined by potential for abuse
§ 1353  Schedule I drugs

§ 1354  Schedule II drugs

§ 1355 Schedule III drugs

§ 1356  Schedule IV drugs

§ 1357 Schedule V drugs

§ 1358 Administrative reclassification or deletion of
statutorily scheduled substances

§ 1359 Administrative classification of new substances;
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§ 1360 Controlled substance analogs
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Listed chemicals

d. Authorized Possession and Transfer of
Controlled Substances

Generally
Dispensing or other transfer by pharmacist

Preparation, prescription, or transfer by
practitioner

Distribution by manufacturers, distributors, and
wholesalers

Records

e. Prohibited Acts, Prosecutions, and
Penalties

(1) In General

Generally
Identification of substance involved

—Admission of substance in evidence; loss or
destruction of substance

Burden of proof as to statutory exemptions or
exceptions

Medical necessity defense
Willful blindness doctrine

Postconviction suspension, revocation, and
reinstatement of business or professional license

Probation for certain felony offenses; fine or
alternative community service

Second-degree felonies
Third-degree felonies
Unavailability of bail pending review

(2) Possession of Controlled
Substances

(a) In General

Generally; degrees of offense

Uncompleted delivery; temporary control of
substance

Bringing controlled substance into state
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§1381

§ 1382

§1383

§ 1384
§ 1385

§ 1386
§ 1387

§ 1388
§ 1389
§ 1390
§1391
§ 1392

§1393
§ 1394
§1395
§ 1396

§ 1397

(b) Elements
(i) In General; Knowledge

Generally
(i1) Possession
a. Actual Possession or
Control
Generally

b. Constructive Possession

Generally; substance in exclusively possessed
area

Substance in jointly possessed area
Substance in plain view in jointly possessed area

c. Possession with Intent to
Sell, Manufacture,
Deliver, or Purchase

Generally
Proof of intent

(3) Sale, Purchase, Manufacture, or
Delivery of Controlled Substance

Generally; degrees of offenses

What constitutes sale or delivery

Delivery to minor

Sale, delivery, or distribution by practitioner

Distribution in unlabeled commercial container;
alteration or removal of label

(4) Location of Sale, Manufacture,
Delivery, or Possession of
Controlled Substance

Schools and child care facilities
Colleges or parks
Churches and other places of worship

Churches and other places of worship;
convenience businesses—Constitutional
challenges

Public housing facility; assisted living facility
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§ 1398 Correctional or detention facilities
§ 1399 Federal law

(5) Trafficking in Controlled
Substances

(a) In General

§ 1400 Generally; nature, scope of offense
§ 1401 Elements and proof of trafficking

(b) Particular Controlled
Substances

§ 1402 Cannabis

§ 1403 Cocaine

§ 1404 Morphine, opium, heroin, or certain other drugs
§ 1405 Phencyclidine

§ 1406 Methaqualone

§ 1407 Amphetamines or methamphetamines

§ 1408 Flunitrazepam and certain other drugs

(¢) Punishment

§ 1409 Capital offenses

§ 1410 Conspiracy

§ 1411  Suspension, withholding, or deferral of
adjudication or sentence; parole eligibility

§ 1412 —Suspension or reduction of sentence for
substantial assistance to prosecution

(6) Deceptive Acts Involving Drugs

§ 1413 Generally; misrepresentation, fraud, forgery, or
nondisclosure

§ 1414 Sale of other substance in lieu of controlled
substance

§ 1415 Counterfeit controlled substances

§ 1416 Imitation controlled substances

(7) Conduct Involving Drug
Paraphernalia

§ 1417 Prohibited acts
§ 1418 What constitutes drug paraphernalia
§ 1419 Proof as to possession of drug paraphernalia

(8) Other Prohibited Acts

§ 1420 Possession or distribution of listed chemical
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§ 1421 Use or hiring of minor in drug transaction
§ 1422 Maintenance, lease, or rent of place or
conveyance used for unlawful drug activity

§ 1423  Failure to keep records or furnish information

§ 1424 Interference, misrepresentation, or misuse of
information in connection with drug
enforcement

§ 1425 Continuing criminal enterprise

f. Temporary Detention; Arrest; Search
and Seizure of Evidence; Testing of
Seized Substance

§ 1426 Temporary detention or investigatory stop
§ 1427 Warrantless arrest

§ 1428 Warrantless search

§ 1429 —Plain view or plain smell

§ 1430 —Exigent circumstances

§ 1431 —Consent to search

§ 1432 —Inventory searches

§ 1433 Validity of search warrant

§ 1434 —Good-faith exception

§ 1435 Testing and destruction of substance seized as
evidence

g. Double Jeopardy Considerations

§ 1436 Conviction and sentence for multiple offenses
§ 1437 —Particular offenses

2. Seizure, Confiscation, and Forfeiture of
Contraband and Related Property

a. In General

§ 1438 Generally; statutory authority

§ 1439 Contraband subject to seizure, confiscation, and
disposal; controlled substances and listed
chemicals

§ 1440 Drug-related property subject to seizure and
forfeiture

§ 1441 Constitutionality of property forfeiture
provisions; proportionality

§ 1442 Nexus between property and drug offense

§ 1443 Currency
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b. Parties and Interests Protected from
Forfeiture

§ 1444 Innocent owners
§ 1445 Innocent lienholders
3. Substance Abuse Treatment Services

a. In General

§ 1446  Generally; legislative intent
§ 1447 Administration and regulation of substance
abuse services

b. Referral and Treatment of Criminal
Offenders

(1) In General

§ 1448 Generally; authority to require treatment

§ 1449 Procedure for referral; order

§ 1450 Discharge after referral; completion of treatment
§ 1451 Pretrial intervention program

§ 1452 Sentencing options; probation

(2) dJuvenile Offenders

§ 1453  Generally; policies and procedures
§ 1454 Delinquency pretrial intervention
§ 1455 Delinquency dispositions

c. Inmate Substance Abuse Programs

§ 1456  Generally
§ 1457 Duties and responsibilities of Department of
Corrections

B. AUTOMOBILES AND OTHER VEHICLES

1. In General

§ 1458  Generally

§ 1459 Decriminalization of traffic offenses; exceptions
§ 1460  Stop of vehicle on suspicion of traffic violation
§ 1461 Roadblocks

§ 1462 Juvenile offenders

2. Conduct Following Automobile Crashes or
Accidents

§ 1463 Leaving scene of crash involving injury or death
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§ 1464 —Double jeopardy
§ 1465 Leaving scene of accident involving property

damage

§ 1466  Statutory duties to provide information and
assistance

§ 1467 Filing of accident report

§ 1468 —Obtaining, disclosing, or misusing confidential

information contained in report
3. Driving Under the Influence

a. In General

§ 1469 Glenefally; driving with unlawful blood-alcohol
eve

§ 1470 Evidence of impairment

§ 1471 What constitutes physical control of vehicle

§ 1472 —When person is asleep or unconscious in
vehicle

§ 1473  Applicability to private property

§ 1474 Limits on release from custody

§ 1475 Arrest or stop

§ 1476 —Probable cause

§ 1477 Applicability of offense to particular types of
vehicles; persons liable

b. Prosecution and Punishment of
Offense

(1) Prosecution of Offenses

§ 1478 Generally

§ 1479 Establishment of corpus delicti; evidence
§ 1480 Jury trial

§ 1481 Instructions

(2) Punishment

(a) In General

§ 1482 Mandatory adjudication and imposition of
sentence; certain guilty pleas prohibited

§ 1483 Propriety of multiple convictions or sentences

§ 1484 —DUI manslaughter

§ 1485 Effect of conviction on driving privileges and civil
liability

(b) Particular Offenses
§ 1486 First conviction
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§ 1501
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§ 1503
§ 1504
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Second conviction

Third conviction

Fourth or subsequent conviction

Where DUI causes property damage or personal
injury

Where DUI causes death (DUI manslaughter)

—Causation requirement

Where defendant has 0.15% blood- or breath-
alcohol level or is accompanied by minor

(¢) Particular Punishments
Other Than Fine or
Imprisonment

(i) Completion of Substance
Abuse Course or
Treatment
Generally
Waiver of referral to treatment

Cancellation of driving privilege for failure to
report for or complete course or treatment

(i1)) Impoundment or
Immobilization of

Vehicle
Generally
Definitions
Order for impoundment or immobilization; costs

and fees

Immobilization by agency; conditions and
requirements

Complaint for wrongful taking or withholding of
vehicle from owner or lienholder

(111) Youthful Drunk Driver
Visitation Program

Generally
Personnel and facilities to be visited
Previsitation counseling; postvisitation
conference or report
(iv) Other Particular
Punishments

Probation
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§ 1506 Ignition interlock device

§ 1507 Service of period of imprisonment in residential
treatment program

§ 1508 Participation in public service or community
work project in lieu of fine

(d) Prior Convictions Used to
Enhance Punishment or
Offense

§ 1509 Generally

§ 1510 What convictions may be used

§ 1511 —Validity requirement

§ 1512 Notice of prior convictions; pleading

§ 1513  Proof of prior convictions

§ 1514 Determination as to existence of prior
convictions; bifurcated trial

c. Breath, Blood, and Urine Tests

(1) Implied Consent

§ 1515 Generally; implied consent to testing

§ 1516  Refusal to submit to breath or urine test

§ 1517 As conditioned on impracticability or
impossibility of breath or urine test

§ 1518 Voluntary consent to blood test

§ 1519 Refusal to submit to blood test

§ 1520 —Persons incapable of refusal

§ 1521 Consultation with counsel or presence at testing

(2) Request for Independent Test

§ 1522  Additional or alternate tests; right to private test

§ 1523 Request for test by driver where officer does not
request physical or chemical test

(3) Test Methods and Administrative
Regulations

(a) Generally

§ 1524 Administration of tests
§ 1525 Preservation of breath and blood sample
§ 1526 Relation of test results to time of offense

§ 1527 Evidence of trace amounts of controlled
substances
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§ 1528 Release of test results; admissibility of results for
other purposes

(b) Breath and Urine Tests

§ 1529 Breath test

§ 1530 Requisites for validity of breath test

§ 15631 Responsibility for breath-test instruments
§ 1532 Urine test

§ 15633 Refusal to submit to test; admissibility in
evidence

(¢) Blood Tests

§ 1534 Who may withdraw blood

§ 15635 Notice by health care provider

§ 1536  Liability of blood withdrawer

§ 1537 Admission of test results where blood is
withdrawn for medical purpose

§ 1538 Proof of chain of custody of blood samples
§ 1539 Chemical analysis of blood
§ 1540 Who may perform analysis

§ 1541 Admissibility of blood-test results where motorist
gives actual consent to blood test

(4) Blood Tests Ordered in Cases of
Death or Serious Bodily Injury

§ 1542  Generally
§ 1543 Determination of probable cause

§ 1544  Admissibility of blood test results for other
purposes

§ 1545 Order for trying of criminal charge; admissibility
of refusal to take test

§ 1546 Release of test results
(5) Presumption of Impairment

§ 1547 When impairment presumed
§ 1548 Admissibility of affidavit to establish test results

(6) Field or Roadside Sobriety Tests
§ 1549  Generally
d. Ignition Interlock Devices
§ 1550  Generally
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§ 1565
§ 1566

§ 1567
§ 1568
§ 1569
§ 1570
§1571
§ 1572

§ 1573

§ 1574
§ 1575
§ 1576
§ 1577

Prohibited acts
Exemption for employer-owned vehicle

4. Other Particular Offenses

Reckless driving

Evidence of reckless driving

Relationship to other crimes

Obstructing traffic for purposes of soliciting

Failure to comply with order of police or fire
officer

—Obstructing officer in enforcement of vehicle
weight limit

Flight from officer

—High-speed vehicle chase

Offenses involving vehicle identification numbers,
certificates, applications, and papers

Offenses involving license plates or stickers

Offenses involving odometers

Offenses involving air bags

GAMBLING

1. In General

“Gambling” defined

—Purse, prize, or premium distinguished from
bet, stake, or wager

State’s power to regulate or prohibit gambling
—Constitutional aspects

Construction of gambling legislation
Municipal regulation

Licensing and taxation as legalizing gambling

Gambling, and gambling places or devices, as
nuisance

Injunctions
2. Conduct Prohibited or Permitted

a. In General

Generally

Games of chance; penny-ante games

Betting, staking, or wagering

Pari-mutuel wagering on races or jai alai games
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—Transmission of racing or jai alai information
Bookmaking
—Relation to pari-mutuel wagering

b. Lotteries

Constitutional and statutory provisions

Elements and characteristics of a lottery

Conduct prohibited under general antilottery
statute

—Exceptions

Printing lottery tickets or literature

State lottery

Chain letters, pyramid clubs, and the like as
lotteries

Referral selling

Game promotion connected with sale of consumer
products or services

Drawings by chance conducted by charitable or
nonprofit organizations

Bingo games
c. Gambling Places and Devices

Generally

Requirement of habitual use for gambling

Presumption of gambling place from presence of
gambling device

Criminal liability of principals, agents,
employees, and lessors

—Federal law

Pool or billiard licensees; permitting play or
gambling by minors or incompetents

Manufacture, sale, or possession of gambling
devices

Slot machines and like coin-operated devices

Antique slot machines

Amusement centers, games, and machines

Reverse vending machines

Transportation of gambling devices prohibited

3. Procedure

Arrest, search and seizure of evidence
Indictment and information
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—Admissibility
—Sufficiency
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Generally; definitions

Property used in violation of lottery and
gambling laws

Forfeiture proceedings

—Disposition of property and proceeds

Gambling stakes, prizes, and the like; forfeiture

Gambling devices; confiscation and disposal

BREACH OF PEACE AND RELATED
OFFENSES

1. Breach of Peace and Disorderly Conduct

a. In General

Generally

Validity of laws prohibiting breach of peace;
statute

—Ordinances

Detention or arrest without warrant at public
lodgings

b. Particular Conduct

Generally

Use of words

—Offensive, profane, or fighting words
directed to police

Affrays

Disruption of lawful assembly

Disruption of educational institutions

Protest at funeral or burial site

2. Loitering or Prowling

Generally; proscribed conduct
Validity of laws prohibiting loitering; statute
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—Ordinances

Arrest without warrant of loiterer or prowler

—Duty of officer prior to arrest

Requirement of probable cause to make arrest

—What constitutes probable cause

Particular conduct not justifying arrest;
suspicious behavior

—Unexplained gathering of persons

—Other circumstances

3. Hate Crimes; Ethnic Intimidation

Generally

Concealment of identity by mask, hood, or other
device

—Validity and application of law

Placement of exhibits to intimidate; cross
burning

4. Other Offenses Against Public Order

Disorderly intoxication

—Validity of statute

—What constitutes intoxication endangering
public safety

Open house parties
Peddling at camp meeting
Public mutilation of flag

CRIMINAL MISCHIEF, NUISANCE, AND
TRESPASS

1. Criminal Mischief

Generally

Malicious intent

Proof of property damage

Value of property damage

Other offenses of property damage or destruction

2. Criminal Nuisance
Generally
3. Criminal Trespass

Generally
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§ 1655 Trespass in structure or conveyance
§ 1656  School safety zones

§ 1657 Trespass on property other than structure or
conveyance

§ 1658 Proof of trespass
4. Voyeurism and Unlawful Surveillance

§ 1659 Voyeurism, video voyeurism

§ 1660 Direct observation, videotaping, or visual
surveillance in merchant’s fitting room, rest
room, etc.

F. RIOTS AND UNLAWFUL ASSEMBLIES
§ 1661 Riot or inciting a riot; validity of statute

§ 1662 —Sufficiency of indictment or information
§ 1663 Unlawful assembly
§ 1664 —Dispersal of unlawful or riotous assembly

§ 1665 —Death or injury resulting from dispersal of
riotous assembly

§ 1666 Street Gang Prevention Act
§ 1667 Unlawful demolition or destruction of property

§ 1668 Mutiny, riot, or strike in state correctional
institutions

§ 1669 Public drill or parade by unauthorized military
organization

G. SUBVERSIVE ACTIVITIES; TERRORISM

§ 1670 Generally; prohibited acts

§ 1671 Subversive organizations; existence and
membership

§ 1672 —Penalties for subversive activities
§ 1673 Sabotage
§ 1674 Treason; misprision of treason

§ 1675 Inciting insurrection or sedition; unlawful
combinations

§ 1676 Terrorism
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VIII. OTHER PARTICULAR CRIMES OR
OFFENSES

A. BRIBERY
1. Crimes of Bribery Involving Public Official

a. In General
§ 1677 Generally; bribery involving public official

defined

§ 1678 —Bribery distinguished from extortion and
payola

§ 1679 Unlawful compensation or reward for official
behavior

§ 1680 Attempt to commit bribery
§ 1681 White Collar Crime Victim Protection Act

b. Elements of Bribery Involving Public
Official

§ 1682  Generally

§ 1683  Authority or ability of public official to act

§ 1684 Value or benefit offered

§ 1685 —Recipient of benefit

§ 1686 Intent to influence

§ 1687 Performance of act or omission

§ 1688 Complicity of another actor with public official;
proof of agreement not required

c. Indictment or Information

§ 1689 Generally; sufficiency of allegations
§ 1690 Election between charges not required

d. Evidentiary Issues

§ 1691 Generally
§ 1692 Circumstantial evidence

e. Sentencing

§ 1693 Generally; departure from sentencing guidelines
§ 1694 —Bribery crimes involving judges
§ 1695 Restitution

§ 1696 Civil cause of action for injury sustained for
violation of Florida’s Racketeer Influenced and
Corrupt Organizations Act
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§ 1697

§ 1698
§ 1699
§1700
§1701

B.

§ 1702
§ 1703

§1704
§1705
§1706
§ 1707

$ 1708
§ 1709
§1710
§ 1711

§ 1712

§1713
§1714

§1715
§1716

§ 1717

Forfeiture of retirement benefits

2. Other Crimes of Bribery

Bribery in athletic contests

Commercial bribery

—Receipt of commercial bribe

Bribery involving nursing home residents

CONSPIRACY

1. In General

Generally; definition

Conspiracy to commit several crimes; continuing
conspiracy

—Change in participants

Conspiracy distinguished from solicitation,
attempt, or aiding and abetting; attempted
conspiracy

Relation between conspiracy and object crime;
separate offenses

—Identity of offenses when object crime requires
concert of action

2. Elements of Crime of Conspiracy

Generally

Significance of underlying offense

Overt act

Requirement of two or more conspirators; shared
intent

—When a party is a police agent

3. Scope and Extent of Liability for

Conspiracy

Liability for acts of co-conspirators

Liability of person joining or leaving existing
conspiracy

4. Defenses

Renunciation
Entrapment

5. Prosecution

a. In General

Jurisdiction
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§ 1723
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§1727
§1728
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§1731

§1732

§ 1733
§1734
§ 1735

§1736
§1737

§1738

§ 1739
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Limitations statute for a felony resulting in
death

Class and degree of conspiracy
—Conspiracy to traffic in illegal drugs

b. Indictment or Information

Generally

Charging element of intent

Charging object offense

Charging co-conspirators

Alternative allegations of object offense or
participants

c. Evidence

Generally; burden of proof and weight of the
evidence

Sufficiency of circumstantial evidence
Defendant’s presence at the scene

Crime of aiding and abetting as evidence
Corpus delicti; confession

—Sexual abuse cases

d. Admissibility of Acts and Declarations
of Co-conspirators

(1) In General

Generally
(2) Statutory Co-conspirator
Exception to Hearsay Rule
Generally
Acts during or in furtherance of the conspiracy

Proof of the existence of the conspiracy by
independent evidence

Requirement of preliminary finding by court

Preliminary jury instruction

e. Jury Instructions
Generally
f. Sentence

Generally
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§ 1740 Effect of acquittal of all other co-conspirators

C. FORGERY AND COUNTERFEITING
1. Forgery and Related Offenses
a. Forgery

(1) In General

§ 1741 Generally; effect of statute
§ 1742 Classification of forgery and related crimes
§ 1743 Punishment and sentence; maximum penalties

(2) Elements of Forgery

§ 1744  Generally; identity of defendant as perpetrator
§ 1745 Requirement of false writing

§ 1746  Legal significance of forged instrument

§ 1747 Intent to defraud or injure

§ 1748 —Use of fictitious name in false writing
§ 1749 —Nonfraudulent use of assumed name
distinguished

(3) Instruments Subject to Forgery

§ 1750  Generally
§ 1751 Motor vehicle records
§ 1752 Bank notes and other forms of money

b. Uttering Forged Instruments

§ 1753 Generally; attempt

§ 1754  Relationship between the crimes of forgery and
uttering forged instrument

§ 1755 —Separate convictions for both crimes

§ 1756 Elements of uttering forged instrument;
knowledge and intent

§ 1757 —Forged or false instrument

c. Forgery by Creating, Selling, or
Possessing Merchandise with Forged
or Counterfeit Label

§ 1758 Forgery or counterfeit of private labels

§ 1759 Sale, manufacture, delivery, or possession of
counterfeit controlled substances
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d. Other Forgery Offenses and Related
Crimes

§ 1760 Fraudulent connection of bank notes or
instruments

§ 1761 Fraudulent alteration or entry of land title
instruments or records

§ 1762 Affixing fictitious signature of corporate officer or
agent

§ 1763 Falsifying medical certificates or prescriptions

§ 1764 Making or possessing materials to counterfeit
motor vehicle licenses or identification cards

e. Indictments and Informations

(1) Proper Method of Pleading

§ 1765 Sufficiency of allegations of forgery
§ 1766  Sufficiency of allegations of uttering forged

instrument

§ 1767 —Name of person to whom instrument was
passed

§ 1768 Sufficiency of particular allegations; false
instrument

§ 1769 —Checks and notes

(2) Variance Between Allegations
and Proof

§ 1770  Generally
§ 1771 Variance as to date and place of forgery

§ 1772 Variance as to form or substance of forged
instrument

f. Defenses

§ 1773  Generally
§ 1774 Abandonment of criminal purpose
§ 1775  Authorization to sign another’s name

g. Evidence

§ 1776 Generally

§ 1777  Proof of forged instrument; effect of
nonproduction

§ 1778 Testimony to authenticate photographic
evidence; exception
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§1779

§1780
§1781

§1782

§1783

§1784
§1785
§1786

§ 1787

§ 1788

§1789

§ 1790
§ 1791

§1792
§1793

§ 1794
§1795
§ 1796

Admissibility of other acts of forgery or uttering
to prove intent
Identification of handwriting; methods of proof

—Expert and lay testimony as to signature of
defendant
Inference from possession of forged instrument

2. Counterfeiting and Related Offenses

a. Crimes Involving Bank Bills or Notes

Generally; making, altering, forging, or
counterfeiting bank bills, checks, drafts, or
promissory notes

Possessing false, altered, forged, or counterfeit
bank bills, notes, checks, or drafts

Bringing false, forged, or counterfeit bank bills,
checks, drafts, or notes into state

Uttering false, altered, forged, or counterfeit note
bank bill, checks, drafts, or promissory notes

Uttering false, altered, forged, or counterfeit note
bank bill or promissory note—Effect of multiple
convictions

b. Crimes Involving Substitute Currency

Issuing or bringing into state shop bills,
advertisements, or private bills similar to bank
bills

Circulating substitutes for regular currency
c¢. Crimes Involving Uncurrent Bills

Possessing uncurrent bills
—Uttering uncurrent bills

d. Crimes Involving Counterfeit Coin

Making or possessing counterfeit coin
—Effect of multiple convictions

e. Making or Possessing Instruments for
Forging Bills or Counterfeiting Coin

Instruments for forging bills
Instruments for forging coin

—Seizure of instruments used to counterfeit bills
or coins
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f. Cellular telephone counterfeiting
offenses

§ 1797 Generally

D. FRAUDULENT AND RELATED PRACTICES

1. Offenses Consisting of General Fraudulent
Practices or False Pretenses

a. Acts of False Pretenses and
Personation to Obtain or Gain Access
to Property

§ 1798 Generally; obtaining property by false
personation

§ 1799 Organized fraud

§ 1800 —Classification of offense

§ 1801 —Communications fraud

§ 1802 Fraud by or relating to corporations

b. Fraud or Misrepresentation Involving
Government Office or Entity
§ 1803 Generally
§ 1804 False Claims Act
§ 1805 Fraudulent claims for per diem and travel

expenses of public officers, employees, and
authorized persons

c. Advertising-Related Practices

§ 1806 Misleading or deceptive advertising
§ 1807 Other prohibited practices

d. Insurance-Related Fraud

§ 1808 Burning to defraud the insurer

§ 1809 False and fraudulent motor vehicle insurance
applications and claims

§ 1810 False or fraudulent proof of motor vehicle
insurance

e. Other Offenses Regarding False
Pretenses or Fraudulent Practices

§ 1811 Generally
§ 1812 Fraudulent practices regarding debt instruments
and real estate sales
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§ 1813 Fraudulent academic practices

§ 1814 Gambling and related fraud

§ 1815 Fraudulent practices regarding coin-operated
devices

§ 1816 Fraudulent practices regarding
telecommunications services

§ 1817 Fraudulent practices regarding motor vehicles

§ 1818 Use of personal identification information

§ 1819 —Federal law

2. Offenses Relating to Bad Checks and
Worthless Checks

a. Generally

§ 1820 Stopping payments on checks
§ 1821 Worthless checks given to fulfill tax, license, or
fee obligations

b. Making or Depositing Worthless
Checks or Other Instruments to
Obtain Money or Other Things of
Value

§ 1822 Worthless or bad check statute

§ 1823 Fraudulently cashing or depositing instruments
and other items

§ 1824 Obtaining things of value with bad checks

§ 1825 —Effect of payment of dishonored instrument

§ 1826 Duty of drawee to indicate reason for
dishonoring check

c. Evidentiary and Other Procedural
Matters

(1) In General
§ 1827 Evidence of intent to defraud or knowledge of
insufficient funds

§ 1828 —Notice to maker or drawer; form
§ 1829 Evidence of identity

(2) Matters Particular to Making or
Depositing Worthless Checks or
Other Instruments to Obtain
Money or Other Things of Value

§ 1830 Fund withdrawal as evidence of knowledge of
insufficient funds
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§ 1845
§ 1846

§ 1847

§ 1848
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Information for obtaining things of value with
bad checks
Cost awards

d. Other Matters

Requiring credit card information for check or
draft acceptance

Bad check diversion program

Suspension of driver license for failure to appear
in court after warrant or capias is issued

3. Computer Fraud Crimes

Generally

Definitions

Offenses against intellectual property
Offenses against computer users
—Civil action; forfeiture

Volume 16C

NEGLECT, ABUSE, OR EXPLOITATION OF
ELDERLY PERSONS OR DISABLED
ADULTS

Generally

Abuse of an elderly person or disabled adult

Neglect of an elderly person or disabled adult

Exploitation of an elderly person or disabled
adult

—Punishments

Lewd or lascivious offenses committed against an
elderly person or disabled person

Defenses

RACKETEERING
1. Florida RICO Act Offenses

a. Nature and Types of Florida RICO Act
Offenses
(1) Generally
Generally; validity of Florida RICO Act
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§ 1849 Using proceeds to invest in real estate or start a
business

§ 1850  Acquisition of business interest or real property
through pattern of racketeering or collection of
unlawful debt

§ 1851 Conspiracy to engage in racketeering

(2) Predicate Acts Constituting
Racketeering Activity

§ 1852 Generally
§ 1853 Illustrations

(3) What Is a “Pattern of
Racketeering Activity”

§ 1854  Generally
§ 1855 Continuity of criminal activity

(4) Racketeering in Association With
“Enterprise”

§ 1856 Generally

§ 1857 Common purpose

§ 1858 Continuity element

§ 1859 Distinctness requirement

(5) Punishment for Racketeering
Offenses

§ 1860 Generally

b. Procedural Aspects to Criminal
Prosecution under Florida RICO Act

§ 1861 Prosecution by statewide prosecutor
§ 1862 Statute of limitations

§ 1863 Civil remedy

§ 1864 Information

§ 1865 Presenting evidence of acts outside Florida and
uncharged acts

§ 1866 Double jeopardy protection
2. Money Laundering Control Act Offenses

§ 1867 Generally; definitions

§ 1868 Conducting financial transactions involving
proceeds of specified unlawful activity
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§ 1886
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Transporting monetary instruments to promote
racketeering

Conducting financial transactions that law
enforcement officers deem to promote
racketeering

Violation of reporting requirements regarding
currency received in trade or business

Each transaction as constituting separate offense

Defenses

Trial and evidentiary matters

Penalties

Civil remedies; injunctions; seizure warrants

STALKING

Generally

Classifications

Definitions

Violation of domestic violence injunction
Constitutional issues

—Double jeopardy

Trial and evidentiary matters
—Illustrations

Sentencing

WEAPONS AND FIREARMS

1. In General

Generally

Construction of state regulations

Preemption by state regulation

General exemption for law enforcement officers
Criminal defendant’s civil liability for damages

2. Definitions and Distinctions
a. Weapons

Generally
Common pocketknife exception
Deadly weapons

b. Firearms

Generally
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§ 1895
§ 1896

§ 1897
§ 1898
§ 1899
§ 1900
§1901
§ 1902

§ 1903

§ 1904
§ 1905
§ 1906
§ 1907
§ 1908
§ 1909
§ 1910
§ 1911
§ 1912

§1913

§ 1914

§ 1915

Effect of instrument’s inoperability
Antique firearms

3. Particular Actions or Conduct as Offense

a.

Generally

Possession

(1) Possession by Convicted Felon or

Delinquent

Requisite elements; prior felony conviction
—Possession

Defenses

—Double jeopardy
Effect of restoration of convict’s civil rights

Generally

(2) Possession by Violent Career
Criminal

(3) Possession While Engaged in a
Felony or Under Indictment

Possession while engaged in a felony
—Assessment of points under 1994 guidelines
Possession while under indictment

—Necessity for actual or constructive possession
Double jeopardy issues

Effect of acquittal on one charge
Lesser-included offenses

Sufficiency of charging instrument

Seizure and forfeiture of weapons

(4) Other Offenses

Possession while subject to injunction against

domestic

violence

Wearing bulletproof vest while committing
certain felonies

b.

Generally

Carrying Weapons or Firearms

(1) Open Carrying of Weapons or
Firearms
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§ 1934
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Exception for possession in home or place of
business

(2) Carrying of Concealed Weapons
or Firearms

(a) In General

Generally

Intent or knowledge as element of offense; actual
or constructive possession

Arrest and accusatory pleading; lesser-included
offense

(b) Concealment Requirement

Generally

What constitutes “on or about the person” and
“ordinary sight of another person”

“Concealed weapon” and “concealed firearm”
defined

—dJury question and charge

Considerations in determining whether weapon
or firearm is concealed

(c) Exemptions or Exceptions

License to carry concealed weapon or firearm

—dJudges and justices; nonresidents

—Possession in home or place of business

Off-duty, inactive, and retired law enforcement
officers

Possession in private conveyance

—“Securely encased” and “readily accessible for
immediate use” defined

c. Exhibition and Discharging of Weapon
or Firearm

Improper exhibition of dangerous weapon or
firearm

Discharging firearm in public

Using firearm while under influence of alcoholic
beverages, chemical substances, or controlled
substances

Use of self-defense weapon or device against law
enforcement officer
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§1935
§ 1936

§ 1937

§ 1938

§ 1939

§ 1940
§ 1941
§ 1942

§ 1943
§ 1944

§ 1945
§ 1946
§ 1947
§ 1948

d. Actions or Conduct Involving Minors

Generally

Use of BB guns, air or gas-operated guns, or
electric weapons or devices by minor; possession
of firearms by minor

Exhibition, possession, or discharge of weapons
or firearms at school-sponsored event or on
school property

e. Other Particular Actions or Conduct as
Offense

Alteration or removal of firearm serial number;
possession, sale, or delivery of firearm with
serial number altered or removed

Miscellaneous actions or conduct

4. Offenses Involving Particular Instruments
or Objects

a. Missiles, Stones, and Other Hard
Substances

Generally
Intent requirement

Requirement that object is capable of producing
death or great bodily harm; effect of mere
presence at scene

b. Short-barreled Rifles or Shotguns;
Machine Guns

Generally

“Short-barreled shotgun,” “short-barreled rifle,”
and “may readily be made operable” defined

»” «

c. Destructive Devices, Bombs,
Explosives, and Weapons of Mass
Destruction

Destructive devices and bombs
Weapons of mass destruction
Threats and false reports
Planting of hoax bomb
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§ 1952

§ 1953

Index
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d. Other Particular Instruments or
Objects

Generally

5. Requirements Relating to Sale, Transfer,
and Delivery of Weapons and Firearms

Generally; criminal history check

False information or false or fraudulent
identification provided by buyer or transferee

Mandatory waiting period between purchase and
delivery of handgun

Purchase of rifles and shotguns in contiguous
states; warnings required upon transfer or sale
of firearms



